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PREFACE 

TO  THE 

PRESENT    EDITION. 


Many  years  since,  I  wrote  a  work  upon  the  Practice 
of  the  Court  of  Common  Pleas,  which  was  published 
in  the  year  1829.  That  work  had  the  advantage  of 
being  revised  by  Mr.  Griffith,  lately  a  secondary  of  the 
Court  of  Common  Pleas,  a  gentleman  whose  perfect 
knowledge  of  the  practice  of  that  court  was  well 
known  to,  and  highly  appreciated  by,  the  Profession. 
Afterwards,  the  practice  of  all  the  courts  of  com- 
mon law  at  Westminster  was  assimilated,  and  much 
altered,  by  the  statutes  and  new  ndes  upon  the 
subject,  promulgated  from  time  to  time,  from  the 
year  1831  to  the  year  1834;  and  it  was  so  much 
altered,  that  I  found  it  impossible,  with  fedmess  to 
the  Profession  or  satisfaction  to  myself,  to  give  a 
new  edition  of  that  work,  without  re-writing  nearly 
the  whole  of  it.  And  as  any  new  edition  I  could  give 
of  it,  must  have  treated,  not  merely  of  the  practice  of 
the  Common  Pleas,  but  of  the  practice  of  all  the 
courts,  I  thought  it  best,  at  once,  to  write  a  new  work 


upon  the  practice  of  all  the  courts,  founded  upon 
the  new  rules  and  statutes,  without  reference  to  my 
former  work,  or  embodying  any  part  of  it  in  the  new 
one.  Before  I  would  tax  the  Profession,  however, 
with  a  new  work  upon  the  subject,  I  was  desirous  of 
waiting  until  the  new  practice,  thus  introduced, 
should  settle  down,  and  become  fixed  and  well  de- 
fined by  decisions,  so  that  I  should  be  enabled  to 
treat  of  the  several  parts  of  it  with  certainty  and 
precision ;  and  it  was  not,  therefore,  until  the  year 
1838,  that  my  new  work  was  published.  Mr. 
C^ncellor,  then  a  prothonotary  and  now  a  master  of 
the  Court  of  Common  Fleas,  and  Messieurs  Walker 
and  Dax,  masters  of  the  Court  of  Exchequer,  did 
me  the  favour  to  revise  the  whole  of  it,  tis  it  passed 
through  the  press ;  and  to  them  I  am  indebted,  in  a 
great  measure,  for  the  character  for  accuracy  which 
was  afterwards  bestowed  upon  the  work.  A  new 
edition  of  it  is  now  required ;  and  I  have  undertaken 
it  with  pleasure,  having  obtained  the  promise  of  my 
friend  Mr.  Bunce,  one  of  the  masters  of  the  Court  of 
Queen's  Bench»,that  he  would  revise  it  for  me.  He 
has  done  this,  and  done  it  most  ably;  so  that  I 
think  I  may  now  offer  it  to  the  Profession,  with  a 
confidence  in  its  accuracy,  that  I  never  could  have 
telt,  if  I  had  not  been  fevoured  with  such  able  advice 
and  assistance. 


PBKFACB.  IX 

In  the  present  edition  I  have  made  many  altera- 
tions. I  have  altered  the  whole  of  the  arrangement 
of  the  work*  The  former  edition  was  arranged 
alphabetically;  bat  as  the  Profession  were  not  to 
moch  accustomed  to  that,  as  to  the  arrangement  of 
the  different  parts  of  the  sabject  in  the  order  in 
which  they  occur  in  practice,  I  have  upon  this  occa- 
sion adopted  the  latter  mode  of  arrangement.  After 
treating  of  the  court  and  its  officers,  including  she- 
rifis  and  their  duties,  and  proceedings  against  them, 
indnding  also  the  whole  of  the  law  relating  to  attor- 
nies  and  their  articled  cl^ks,  I  have,  in  the  first 
place,  treated  of  the  proceedings  in  actions  generally, 
— ^the  limitation  of  action,  and  the  mode  of  entering 
process  on  the  roll,  to  save  the  statute  of  limitations, 
— ^the  process  and  other  proceedings  in  the  action,  to 
declaration :  namely,  the  writ  of  sunnnons,  the  dis- 
tringas, the  appearance,  outlawry,  the  writ  of  capias; 
bail  bond  and  bail,  the  removal  of  causes  from  infe- 
rior courts,  and  the  declaration,  change  of  venae, 
consolidating  of  actions,  and  inspection  of  deeds  and 
papers,  &c. : — ^then  the  pleadings  and  other  pro- 
ceedings to  issue,  nsonely, — security  for  costs,  par- 
ticidars  of  demand  and  set  off,  sta3dng  proceedings, 
oyer,  interpleader  in  ordinary  cases,  plea,  plea  of 
■et  aS,  plea  oftender,  plea  of  payment  of  money  into 
oonrt,  plea  of  md  tiel  record,  plea  in  abatement,  plea 
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to  the  jurisdiction  and  claim  of  conusance,  plea  puis 
darrein  continuance,  judgment  by  default,  writ  of 
enquiry,  reference  to  the  master  to  compute  principal 
and  interest ;  replication,  &c. ;  demurrer ;  the  issue* 
breaches  in  debt  on  bond,  notice  of  trial,  nolle  pro» 
sequi;  cognovits  and  warrants  of  attorney: — ^then 
the  proceedings  to  trial  and  verdict,  namely,  judg- 
ment as  in  case  of  nonsuit,  costs  of  the  day  for  not 
proceeding  to  trial,  trial  by  proviso  ;  the  nisi  priu» 
record,  jury  process,  view;  the  jury;  the  brief; 
putting  off  the  trial ;  trial  at  bar,  trial  at  nisi  pritis, 
trial  before  the  sheriff,  &c. ;  documentary  evidence, 
witnesses ;  demurrer  to  evidence,  bill  of  exceptions ; 
nonsuit,  verdict,  special  case ;  death  or  marriage  of 
parties  before  or  after  verdict,  &c.,  its  effect  upon  a 
(Miit. 

in  the  second  volume,  I  proceed  with  the  action  to 
judgment  and  execution : — the  motion  for  a  new 
trial,  venire  de  novo,  arrest  of  judgment,  judgment, 
judgment  non  obstante  veredicto,  scire  facias,  remit* 
iitur  damna,  costs,  execution,  set  off  of  judgment  and 
costs,  and  entry  of  satis^ction  upon  the  roll.  Next, 
I  treat  of  the  writ  of  error,  and  amendments.  I 
then  give  the  proceedings  in  particular  actions,*-^ 
ejectment,  replevin,  penal  actions,  and  feigned 
issues.  I  next  treat  of  actions  by  ana  against  par* 
ticular  persons, — ^by  and  against  Attomies,  bankruptil 
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and  their  assignees^  corporations,  executors  and  ad* 
ministrators,  husband  and  wife,  idiots  and  lunatics, 
infemts,  insolvents,  against  justices  of  the  peace, 
constables,  &c.,  actions  by  paupers,  actions  against 
peers  and  members  of  parliament,  and  actions 
against  prisoners.  I  then  treat  of  arbitration ;  next 
of  rules,  judges'  orders,  affidavits,  &c. ;  and  lastly 
I  treat  of  irregularities,  and  the  mode  of  taking 
advantage  of  them. 

There  is  one  novelty  in  this  edition,  which  I  think 
deserves  to  be  mentioned  particularly.  In  an  Ap- 
pendix to  each  of  the  volumes,  I  have  given  a  collec- 
tion  of  Questions  upon  those  parts  of  the  practice 
treated  of  in  the  volume.  I  think  this  will  be  found 
of  great  use,  particularly  by  the  younger  members  of 
the  Profession ;  it  will  give  them  the  habit  of  ex- 
amining, as  well  their  own  proceedings  as  those  of 
their  adversaries,  and  an  extraordinary  facility  in 
detecting  the  errors  which  may  be  in  them.  The  mode 
of  taking  advantage  of  these  errors  is  also  given, 
by  reference  to  those  parts  of  the  body  of  tbe  work 
where  the  law  and  practice  upon  the  subjects  respec- 
tively are  stated.  To  persons  wdl  versed  in  the 
practice  of  our  courts,  and  in  the  habit  of  critically 
examining  the  proceedings  in  them  as  they  occur  in 
practice,  andVho  can  see  at  a  glance  any  errors 

wbkAx  may  be  in  them,  this  portion  of  my  labours 
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may  perhaps  appear  unnecessary;  but  even  by  them* 
I  think  it  will  be  found  useful,  in  the  hurry  of  busi- 
ness, when  an  error  in  proceedings  may  often  escape 
detection,  which  would  at  once  be  rendered  obvious 
by  the  aid  of  this  Appendix.  But  to  the  younger 
members  of  the  Profession  I  think  it  will  be  of  great 
importance,  in  rendering  them  critically  exact  and 
•ocurate  in  their  own  proceedings,  and  in  giving- 
them  a  facility  in  detecting  every  error  which  may 
be  committed  by  their  adversaries. 

As  to  the  manner  in  which  my  labours  upon  this 
occasion  have  been  performed,  I  have  merely  to  say, 
that  I  have  taken  infinite  pains  to  render  this  work 
accurate  in  every  respect,  and  ready  of  reference. 
And  if  the  Profession  shall  be  of  opinion  that  I  have 
succeeded  in  attaining  these  objects,  I  desire  no 
higher  commendation  for  the  work. 

J.  F«  Archbold. 


4,  King's  Bench  Walk, 
Temple. 
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2.  Deposit  with  the  sheriff,  175. 

VIII.  BaU,  176. 

1.  Special  baU  in  town  causes,  176  : — ^putting  in, 
176; — notice  of  bail,  178; — (ordinary 
notice,  178; — notice  when  accompanied 
by  affidavit  of  sufficiency,  181 ; — notice  of 
putting  in  and  justifying  at  the  same  time, 
183  ;) — exception  and  notice  thereof,  183 ; 
— adding  bail,  i-8^ ;— justification,  in  what 
cases,  where,  &c.,  186 ; — notice  of  justifi- 
cation,  187; — opposing  the  justification, 
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and  grounds  thereof,  189 ; — further  time, 
rejection,  allowance,  191 ;— costs,  193. 

2.  Country  bail,  194  : — ^when  and  how  put  in, 

195  ;— affidavit  of  justification,  195 ; — 
affidavit  of  caption,  196  ; — ^notice  of  bail, 
196 ; — exception  and  notice  thereof,  197 ; 
— justification,  197. 

3.  Bail  by  prisoners,  197. 

4.  Deposit  of  money  in  lieu  of  special  bail,  199 : — 

when  and  how  paid  in,  1 99 ; — when  and 
in  what  cases  taken  out  by  plaintiff,  200 ; 
— when  by  defendant,  200. 

5.  Proceedings  against  baU,  201 : — ca,  sa.  against 

the  principal,  201 ; — scire  facias,  204  ; — 
action  of  debt,  204. 

6.  In  what  cases  bail  discharged,  205. 

7.  Render    in    discharge    of    bail,    208 : —  in 

what    cases,    208; — ^within    what    time, 
209; — (time  enlarged,  when,  211); — by 
whom    and    how,  212; — Render  to  the 
cdunty  gaol,  in  what  cases,  214;   when 
and  how,  214. 
Sect.  IX.  Proceedings  against  traders  subject  to  the  bankrupt 
lavjs,   215: — ^affidavit,   215; — ^bond,  how   dis- 
charged, 2ib. 
X.  Removal  of  causes  from  inferior  courts,  217. 

1.  Before  judgment ,  217  : — ^in  what  cases,  217  ; 

— in  what  cases  not,  217  ; — return  of  the 
writ,  218; — appearance,  218;— declara- 
tion, &c.,  219. 

2.  Removal  of  causes  after  Judgment,  219  : — ^by 

writ  of  error,  &c.,  219  j — ^for  the  purpose 
of  execution,  219. 


Chaptbr  III. 
Proceedings  from  declaration  to  plea. 

Sect.  I.  Declaration,  221. 

1.  Form  of  it,  221 : — ^the  commencement,  221. 

Notice  to  plead  indorsed,  223.     Striking 
out  counts,  223. 

2.  When  to  declare,  224; — declaration  de  bene 

esse,  224. 

3.  How  to  declare,  225 : — notice  of  declaration, 

226 ; — ^particulars  of  demand  annexed,  227. 

4.  Irregularities  in  declaration,  how  and  when 

objected  to,  227. 
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5.  Nanpnt  for  not  declaring,  228: — in  what 
cases,  228 ; — how  signed,  229 ; — in  what 
cases  set  aside,  229 ;  costs,  230. 
II.  Change  of  venue,  230. 

1.  In  transitory  actions  upon  the  usual  c^ffidavit, 

230 : — in  what  cases,  230 ;— the  rule,  &c., 
231 ; — ^when  rule  discharged,  and  on  what 
terms,  232;  —  venue,  when  and  how^ 
brought  back,  232. 

2.  In  transitory  actions  upon  special  grounds, 

234  : — in  what  cases,  234  ; — into  what 
county,  236;  —  when  application  to  be 
made,  236. 

3.  In  local  actions,  in  what  cases,  236. 
Brct.IU.  Consolidating  actions,  237: — In   insurance  causes* 

237 ; — in  other  cases,  238. 
IV.  Inspection  of  books,  deeds,  &  c,  240 ; —  corporatioii 
books.  &c.,  240 ; — court  rolls,  &c.,  240  ; — public 
books  and  documents,  241 ; — private  documents, 
242  :— other  matters,  243. 
V.  Rule  to  discontinue,  244« 


Chapter  IV. 
Pleading  and  other  proceedings,  to  issue. 

Sect.  I.  Security  for  costs,  245 : — ^in  what  cases,  245  ; — ap- 
plication, 249 ; — time  for  pleading  after  it,  251. 
II.  Particulars  of  demand,  Sfc,  251 : — ^with  declaration, 
251 J — annexed  tp  the  record,  252; — delivered 
under  a  judge's  order,  252  ;  —  particulars  of 
set  off,  253  ; — delivery  of  particulars,  254  ; — 
form  of  them,  254 ; — ^time  for  pleading  after,  255. 

III.  Staying  proceedings,  255 : — upon  payment  of  debt, 

&c,  and  costs,  255  ;  pending  error,  259 ; — ^where 
two  or  more  actions  are  brought  for  the  samft 
cause,  259 ; — in  second  actions,  until  costs  of 
the  former  be  paid,  261  j — in  ejectment  by 
mortgagee  or  landlord,  263 ; — in  actions  brought 
in  the  name  of  another,  263 : — in  actions  under 
40s.,  264  ; — in  other  cases,  264. 

IV.  Oyer,  265 : — in  what  cases  and  how,  265 ; — refusal 

of  it,  error,  266 ; — time  for  pleading  after  it,  266. 
V.  Interpleader  in  ordinary  cases,  266: — the  statute, 
266  ; — apj^lication,  in  what  cases,  268 ;— to 
what  court,  and  how,  270; — rule,  how  disposed 
of,  270;— issue,  &c,,  270;— costs,  271. 
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VI.  Pfeo,  271. 

1.  Form  of  it,  271 ; — ^title  and  commencement, 

271; — general  issues  in  the  different  ac- 
tions, 272; — sham  pleas,  273; — ^ptea,  in 
^hat  cases  treated  as  a  nullity,  274. 

2.  When  to  be  pleaded,  275  : — ^time  to  plead,  275 : 

— imparlance,  276 ;  time  for  pleading  after 
amendment,  277;  —  after  oyer,  277;  — 
after  particulars,  277  ; — after  judgment  of 
respondeas  otuter,  278  ; — further  time  to 
plead,  and  upon  what  terms,  278 ; — notice 
to  plead,  280; — rule  to  plead,  281 ;— de- 
mand of  plea,  281 ; — ^judgment  for  want  of 
a  plea,  282. 

3.  How  pleaded,  283  ;-^ouble  pleas,  284. 

4.  Withdrawing  or  adding  pleas,  285. 

VXI.  Plea  of  set  off,  286  : — in  what  cases,  286 ;  parti- 
culars of  set  off,  288. 
VIII.  Plea  of  tender,  288 :— tender,  in  what  cases,  288 ; — by 
and  to  whom,  288 ; — ^how,  289 ; — how  pleaded, 
290. 
IX.  Payment  of  money  into  court,  290. 

1.  In  ordinary  cases,  290: — in  what  actions, 

290 ;  when  And  how  paid  in,  291 ; — ^ple&, 
&c.,  291 ;  costs,  292. 

2.  In  other  cases,  294 : — by  defendant  upon  a 

tender,  294:  —  by  plaintiff  in  replevin, 
294; — by  justices  of  peace,  294; — ^in  lieu 
of  bail,  294. 

X.  Nul  tiel  record,  294: — issue  thereon,  how  made  up, 

295; — ^motion  for  judgment,  296; — costs,  296. 

XI.  Plea   in   abatement,    296  : — how  pleaded,    296  ;— 

when  to  be  pleaded,  297 ; — affidavit  of  verifica- 
tion, 298 ; — ^what  pleas  may  be  pleaded,  299 ; — 
misnomer  formerly,  299  ;-^nonjoinder,  300 ; — 
coverture.  Sec.,  300 ; — privilege,  301 ; — proceed* 
ings  after  plea,  301 ; — cassetur  breve,  301. 
XII.  Plea  to  the  jurisdiction  and  claim  of  conusance,  302: 
— ^plea  to  the  jurisdiction,  302 ;— claim  of  conu- 
sance, 302. 

XIII.  P/ea   puis    darrien    continuance,  302: — in   what 

cases,  and  how  and  when  to  be  pleaded,  303 ; — • 
•    costs,  304. 

XIV.  Judgment  by  default,  304:— in  what  cases,  304;— 

when  and  how  signed,  305 ; — in  what  cases,  and 
how  set  aside,  306. 

XV.  Writ  of  inquiry,  307 : — in  what  cases,  307 ; — ^notice 

of  inquiry,  309; — ^the  writ,  312;— execution  of 
it,  3 12 ;— final  judgment,  318, 
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XVI.  Reference  to  the  master  to  compute  principal  and 
interest,  314 : — rule,  &c.,  315. 

XVII.  Replication,  8fc.,  316 : — ^rule  to  reply,  rejoin,  &c., 
316; — demand  of  replication,  &c.,  317  ; — repli- 
cation, &c.,  318;  judgment  for  not  replying^ 
rejoining,  &c.,  318. 

XVIII.  Demurrer,  319 :— the  demurrer,  319 ;  joinder  in 
demurrer,  320 ;— demurrer  book,  321; — argu* 
ment,  &c.,  321. 

XIX.  The  issue,  324  : — by  whom  to  be  made  up,  324  ; — 
when  and  how  entered,  326 ; — issue  on  a  writ 
of  trial,  327 ; — delivery  of  the  issue,  327. 
XX.  Breaches  in  debt  on  bond,  327  : — ^in  what  cases  and 

how,  327. 
XXI.  Notice  of  trial,  328  :— in  what  cases,  328  ;— what 
notice,  329 ; — short  notice,  330 ; — notice  of  trial 
by  continuance,  330  ; — ^when,  where,  and  how 
given,  331 ; — ^notice  of  countermand,  331. 

XXII.  Nolle  prosequi,  332 : — ^in  what  cases,  332 ; — as  to 
some  of  several  defendants,  332  ; — as  to  part  of 
the  suit,  333  ;— costs,  333 ; — efifect  of  it,  333. 
XXIII.  Cognovits  and  warrants  of  attorney,  334 : — Cogno- 
vit, 334 ; — warrant  of  attorney,  334  ; — how  exe- 
cuted, 336  ; — how  attested,  336 ; — in  what  cases 
filed,  338  ;— judgment  Oh  cognovit,  339 ;— judg- 
ment and  execution  on  a  warrant  of  attorney, 
340  ;— the  like  after  death,  &c.,  341  ; — ^the  like 
after  .a  year,  342; — how  signed,  343; — execu- 
tion, 344 ; — in  what  cases  a  cognovit  may  be  set 
aside,  344 ; — ^in  what  cases  a  warrant  of  attorney 
may  be  set  aside,  345. 


Chapter  V. 
Trial  and  other  proceedings  to  verdict. 

Sect.  I.  Judgment  as  in  case  of  nonsuit,  347  : — in  what 
cases,  347  ; — ^in  town  causes,  349  ; — in  country 
causes,  350; — upon  a  writ  of  trial,  351 ; — the 
rule,  352  ; — cause  shown  against  it,  352  ; — the 
undertaking,  &c.  and  how  complied  with,  &c., 
355  ;-— peremptory  undertaking  in  what  cases 
enlarged,  356 ; — judgment  as  in  case  of  non- 
suit, for  not  proceeding  to  trial  in  pursuance  of 
peremptory  undertaking,  356. 
II.  Costs  of  the  day  for  not  proceeding  to  trial,  359: — 

in  what  cases,  359  ; — ^the  motion,  &c..  360. 
III.  Trial  by  proviso,  361 : — ^in  what  cases,  &c.,  361  ;— 
proceedings  to  trial,  361. 
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IV.  Nin  prius  record,  362  : — form    of  it,   362  ; — ^how 
sealed,  passed  and  entered  for  trial,  363. 

V.  Jury  process,  364. 

1.  In  common  fury  cases,  364 : — venire  and  di»' 

iringcu,  364  ;— or  venire  and  habeas  cor-' 
pora,  364 ; — havt  sued  out  and  returned, 
365. 

2.  In  special  jury  cases,  365  :— rule  for  special 

jury,  365 ;— jury  struck,  366 ; — jury  sum- 
moned, 367  : — tales,  368 ; — certificate  for 
costs  of  special  jury,  366. 

3.  A  view,  when  and  how  obtained,  368 : — ^in 

what  cases  and  how,  368 ; — rule,  &c.,  369. 

VI.  The  jury,  369: — ^who  may  be  jurors,  369. 

VII.  The  brief,  370 :— how  made  out  in  a  cause  at  nisi 

prius^  370 ; — upon  demurrers,  writs  of  error,  and 
special  cases,  370 ; — rules,  &c.,  370. 

VIII.  Putting  off  the  trial,  370 :— in  what  cases,  370  ;— 

application,  and  on  what  terms  granted,  372. 
IX.  Trial    at  bar,  372 : — in  what  cases,    372  ; — ^how, 

373. 
X.  Trial  at  nisi  prius,  373 : — ^the  order  in  which  causes 
are  tried,   373  ;— jury  called,  Ac,  374 ; — chal- 
lenges, 375 ; — case  stated,  376 ; — examination, 
&c.  of  witnesses,  377  ; — defence,  378 ; — ^reply, 
378  ; — summing  up,  378  ; — withdrawing  a  juror, 
&c.,  378; — nonsuit,  verdict,  &c.,  379; — certifi- 
cate for  immediate  execution,  380  ;—remanet, 
380. 
XI.  Trial  before  the  sheriff,  8fc,,  381 : — ^in  what  cases, 
381 ; — order  and  issue,  382  ; — ^writ  of  trial,  383  ; 
— ^notice  of  trial,  385 ; — ^trial,  385 ; — judgment 
and  execution,  387. 
XII.  Documentary  evidence,  387 : — proof  of  documents, 
387 ; — copies,  389 ; — ^notice  to  produce,  389  ; — 
judge's  order  to  admit  documents  without  proof, 
390  ; — notice  to  admit,  391. 
XIU.  Witness,  393. 

1.  Compelling  the  attendance  of  witnesses,  393 ; 

— subpoena,  393  ; — subpoena  duces  tecum, 
394 ; — habeas  corpus  ad  testificandum,  395 ; 
— ^remedy  for  non-attendance,  395. 

2.  Eocamination  of  witnesses  on  interrogatories, 

396: — in  India,  396;— in  the  colonies, 
396 ; — ^in  England,  Wales,  or  elsewhere, 
397 ;— mode  of  proceeding,  398 ;— deposi- 
tions, how  afterwards  to  be  used,  399. 
XiV.  Demurrer  to  evidence^  400  : — ^in  wha;t  cases  and 
how,  400. 
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XV.  BiU  of  exceptioru,  400 : — ^in  what  cases  and  how, 

400 ; — writ  of  error  upon  it,  401. 
XVI.  NonsuU,  401 :— in  what  cases,  401 ;— coste,  402. 

XVII.  Ferdict,  402. 

1.  Oeneral  verdict,  402. 

2.  Special  verdict,  404. 

3.  Damages,  404 : — ^in  what  cases,  404 ; — where 

there  are  several  defendants,  404; — ^where 
there  are  several  counts,  405 ; — ^increasing 
or  reducing  damages,  405  ^--double  and 
treble  damages,  405 ; — ^interest,  as  damages, 
405. 

4.  Special  case,  406 : — ^from  a  court  of  equity, 

406 ; — from  a  court  of  law,  407. 

XVIII.  Death  or  marriage  of  parties,  408. 

1.  Death  of  parties,  408: — ^its  efifect  upon  the 

action,  408 ; — its  eflGect  in  error,  410;— in 
other  cases,  410. 

2.  Marriage  of  a  feme  party,  .410:-*- plaintiff, 

410; — defendant,  410; — ^its  effect  npon  a 
suit,  410. 
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Forms. 

SfteHff,  413. 

aflSdavit  to  set  aside  regular  proceedings  against  the  sheriff, 
or  upon  a  bail  bond.  413 : — affidavitby  defendant,  413  ; 
—affidavit  by  the  bail,  414. 
Articled  clerks,  414. 

affidavit  of  execution  of  the  articles,  414; — notice  of 
intention  to  apply  for  admission,  415; — affidavit   of 
service  under  articles,  and  of  giving  the  notice,  415 ; — 
affidavit  of  the  payment  of  the  stamp  duty,  416. 
Attomies,  417. 

affidavit  for  re-admission,  417: — ^notice  of  intention  to 
apply  to  be  re-admitted,  417. 
Process  and  appearance,  418. 

writ  of  summons,  418 : — indorsement  of  attorney's  name, 
&c.,  418  ; — the  like  by  an  agent,  418 ; — indorsement  of 
debt,  418 ; — pnecipe,  418  ; — alias  and  pluries  vmts,  419. 
writ  of  distringas,  419 : — indorsement,  419. 
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ftppearance,  419:  —affidavit  of  service  of  vmt  of  summons, 
420. 
Capias,  420. 

affidavit  for  a  capias,  420  : — Quaker's  affirmation,  421  ; — 
causes  of   action,  421  ;~<».pias,  425; — ^indorsements, 
425  ; — jn-6ecipe,  425 ; — idiot  and  pluries,  vmts,  425  ;— 
testatum  capias,  426. 
BaU,  426. 

town  baU,  426: — ordinary  notice  of   bail,  426; — the 
like  with  affidavit  of  sufficiency,  426 : — notice  of  put- 
ting in  and  justifying  bail  at  same  time,  427 ; — notice 
of  exception,  428 ; — ^notice  of  justification,  428 ; — affi- 
davit of  service  thereof,  428. 
country  bail,  429 : — affidavit  of  justification,  429  ; — affi- 
davit of  caption,  429 ; — ^notice  of  country  bail  in  the 
Queen's  Bench,  429 ;— the  like  in  C.  P.  or  Ex.,  430. 
render  in  discharge  of  bail,  430 : — ^notice  of  render  to  the 
Queen's  prison,  430 ; — the  like  to  the  county  gaol,  430. 
Proceedings  against  traders  subject  to  the  bankrupt  law,  431. 
affidavit,  431 ; — the  like  by  two  or  more  creditors,  431 ; 
— notice  of  having  filed  ttie  affidavit,  431. 
Dedaraiion,  432. 

declaration,  432; — declaration  after  summons,  432; — 
common  counts  in  assumpsit,  432 ; — general  conclusion, 
432 ; — common  counts  in  debt,  432  ;— notice  of  decla- 
ration, 433; — non  pros  for  not  declaring  (Q.  B.),  433 ; 
—the  like  in  C.  P.,  434. 
Change  of  venue,  434 ; — affidavit  in  ordinary  cases,-  434. 
Particulars  of  demand,  435  : — with  declaration,  435 ; — ^the 

like  under  a  judge's  order,  435. 
Demand  of  oyer,  435. 

Plea,  436: — commencement,  436; — ^notice  to  plead,  436, — 
demand  of  plea,  436 ; — judgment  for  want  of  a  plea, 

437  ; — particulars  of  set  off,  437  ; — ^plea  of  payment  of 
money  into  court,  437  ; — notice  of  trial  by  the  record, 
438; — plea  in    abatement,  438; — affidavit  verifying, 

438  ; — notice  of  inquiry,  438 ; — affidavit  for  rule,  fcc. 
to  refer  to  the  master,  439. 

Replication :   demand  of  replication,  &c.  439 ; — judgment  of 

nonpros  (Q.  B.)  for  not  replying,  439. 
Issue,  440 :— issue  on  a  writ  of  trial,  440 ; — notice  of  trial, 

441. 
Cognovit,  8fc,  441: — form  of  cognovit  in  debt,  441;  —  in 

assumpsit,  442.    Attestation  of  cognovit  or  warrant  of 

attorney,  442. 
Judgment  as  in  case  of  nonsuit,  442  : — affidavit,  442 ; — affidavit 

for  the  like  after  a  peremptory  undertaking,  442. 
Costs  of  the  day,  443 ;— affidavit,  443. 
Nisi  pruis  record,  form  of  it,  443. 
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WW*  of  trial,  444 : — indorsement  of  verdict  on  writ  of 
trial,  444 ; — ^form  of  indorsement  in  case  a  nonsuit 
takes  place,  445 ;— judgment  on  same,  446 ; — ^notice  to 
produce  documents,  445,  notice  to  admit  documents, 
446.  Affidavit  for  rule  for  a  writ  in  the  nature  of  a 
mandamus  or  commission  to  judges  in  India  to  exanoine 
witnesses,  446 ; — ^mandamus  to  examine  witnesses  on 
interrogatories  in  India  or  the  colonies,  446; — com- 
mission to  examine  witnesses  elsewhere  alnnoad,  or  sick, 
&€.,  447. 
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Addenda  of  New  Cases, 
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Abbott  o.  Arlett,  4  Dowl.  7^9 320 

Abbott  et  al.  e.  Hicks,  5  Biag.  N. 

C.578 286 

Abbott  V.  Maitland,  8  Taunt.  187  . .  119 
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W.78 302 
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Bevan  0.  Rees  et  al.,  7  Dowl.  510 . .  889 

Beverley's  case,  4  Co.  184 65 

Beverley  v.  Christie,  10  Law  J.,  128, 

ex.,9DowL893 m,  118 

Beverley,  Mayor  of,  R.  0.,  8  DowL 
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681 341 

Bidgood  0.  Davies,  6  B.  &  C.  84. . . .  132 
Biggs  0.  Maxwell,  3  DowL  497  • .  •  *  8O6 
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328   342 

Goodridce  v.  Toilej,  2  Cr.  M.  &  R. 
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Orierson  0.  Aird,  1  Hodg.  76 S70 
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Grouow  0.  Pofaiter,  3  Dowl.  571 250 

Grottick  0.  Bailey,  5  B.  &  A.  703  . .   174 
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Ounn  0.  Honeyman,  2  B.  &  A.  400 .  366 
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Harris  o.  Osboum,  2  Cr.  &  M.  629  .    od 

Harris  v.  Roberts,  Barnes,  69 1  J» 

Harris  ».  Wade,  1  Chit.  322.  .....-•  ^^ 
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131,  144 

Hatfield's  case,  2  Chit.  98    191 
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Hellings  9.  Jones,  3  Bing.  70 69 

Hemmg  9.  Duke,  2  Duwl.  637  • . .  •  227 
Henimg  9.  Wilton,  1  Moody  &  M. 

529 73 

BeDdrick  9.  Kynaston,  1  W.  BL  454.  302 

Henkin  9.  Gerss,  12  East,  248    349 

Hennah  9.  Whyman,  2  Cr.  M.  &  R. 

239 104 

Henning  9.  Duraiit,  1  Wils.  178 230 

Henry,  Re.,  HL*w  J,  12,  qb 45 

Henshaw  9.  Woolrich,  1  Cr.  &  J. 

150 196 

Benshen  9.  Garvex,  2  H.  Bl.  383  . .  246 
Heppel  0.  King.  7  T.  R.  3/0   ....  37,  1/1 

Herbert,Exp,2  Dowl.  172 51 

Herbert  9.  Ashburner.  I  Wils.  2y7  •  241 
Herbert  0.  Da»-ley,  4  Dowl.  7^6  ... .  107 
Herbert  9.  Keal,  4  D.  &  R.  834  ....  348 
Heron  9.  Heron,  I  W.  Bl  3/6  : . . . .  2;9 
Hertfordshire,  Sh.  of,  R.  9.,  9  DowL 

916 40 

Hesiett  9.  Biddli-.  3  Dowl.  634  ....   245 
Hesse ».  Stevenson,  1  New  Rep.  I3:i. 
n  127,  137 

Hesse  9.  Wood,  3  Taunt.  6  »1   . .  124,  125 

Hewes  9.  Mott,  6  Taunt.  32 J 172 

Hewitt  p.  Beil'tt,  2  B.  i<f  A.  745 . .  ^4.  86 

Hewitt  9.  Melton,  1  Cr.  &  M.  720. 

„  112,120 

HewBB.  Pike,  2Tyr.  313 'JOO 

JJomB.bnaith,  6D0WI.  710   383 

Hickmau  0.  Dilllmore,  1  Har.  &  W. 
*** Ill,  113 


TAQU 

Hiflieraian  v.  Langelle*  S  B.  ft  P. 

363 981 

Hlggmbottom  «.  Biftginbotfiom,  8 

DowL  126    a4i 

Higgins  V.  Honneman,  1  Har.  &  W. 

218,   3DowL649 OS 

Higgins  0.  Wooloott,  5  B.  &  C.  760  .    87 

Higi{*8  bail,  1  DowL  124 188 

Higffs,  Ex  p.,  1  Dowl.  495  9ft 

HUden  9.  Sandon,  1  New  Rep.  64 . .  1S6 
HUdyard  9.  Smith,  1  Bing.  451  ... .  S4S 

HiU  D.  AUen,  2  M.  &  W.  283 77 

HiU  V.  Ching,  1  BiDg.  103    175 

HiU  e.  Featherstonhaugh,  7  Bing. 

569  77.W 

Hill  V.  Goodchild,  5  Burr.  2790 40& 

HiU  o.  Humphreys,  2  B.  &  P.  341.  72,  73 
Hill  V.  Mills,  2  DowL  696.  . .  6I,  275,  307 

Hill  o.  Moule,  lCr.&  M.  617 Ill 

HiU  e.  Payne,  3  DowL  695 S3S 

HUl  o.  Prosser,  i<2.  704 S71 

HiU  e.  Reeves,  1  B.  &  P.  424 136 

HiU  0.  Roe,  6  Taunt.  532 67, 188 

HUl  V.  Salter,  2  DowL  380 386 

HiU  V.  Sydney,  7  Ad.  &  El.  956. .   73,  76 

HiU  n.  Yates,  12  East,  229 374 

HUl,  Ex  p.,  7  T.  R.  456 4S 

HUL  Ex  p.,  2  W.  BL  991 53 

Hillary  9.  Rowles,  5  B.  &  Ad.  460. .    170 

HiUary  9.  Rowles,  2  DowL  201 176 

HiUeary  n.  Hungate,  3  DowL  56. .  54,  67 

Hinchliffe  v.  Jones,  4  Dowl.  86 36 

Hind,  R.  9.,  1  DowL  286 123 

Hind  9.  Kingston,  6  Dowl.  523 341 

Hindle  9.  Shackleton,  1  Taunt.  536.  88 
Hhigham  9.  Robins,  7  Dowl.  352  . .  290 
HiiishaU  9.  Matthews,  7  Buig.  337  .  341 
Umton  9.  Stevens,  4  Har.  &  W.  521. 

228,299 

Hippesley,  Re..  1  H.  BL  636 l6s 

Hitchcock  V.  Hunter,  10  Law  J., 

87,qb 161 

Hitchcock  9.  Smith,  5  Dowl.  248  ..  815 
Hitchen  9.  BeMt,  1  firod.  &  B.  299.  •  231 

Htiar  9.  Mingay.  1  Str.  915 2)0 

Hoby  9.  Build.  3  B.  &  Ad.  350 66 

Hoby  et  al.  9.  Pritchard,  2  Mees.  & 

W.  124     84 

Hocker  9.  Townsend.  1  Hodg  204  .  1 12 
Hockley  9  Sutton,  2  DowL  70O. . . .   284 

Hodges  0.  Daly,  7  Dowl.  555 326 

Hodges  ".  Dal\ ,  8  DowL  308 399 

Hodtfos  9.  Holden,  a  Camp.  »66. ...  876 

Hodges  9.  Jordan,  5  Dowl.  6 33 

Hod|;kins  9.  Travers,  1  B.  &  C.  237.  264 
HodgKinson  p.  Hodgkbisun,2  DowL 

535,  3  Nev.  &  M.  564  .. .    152,  158,  l60 

Hodgson  9.  Cooper,  2  Cr.  M.  &  R. 

4:* 181 

Hodgson  9.  DoweU,  3  M.  &  W.  284.  IS9 
Hodg^n  e.  DoweU,  6  OowL  344. 

164, 146 


xlil 


ThbU  of  Ca8€8. 


PAOS 

Hodgson  «.  Foster,  1  B.  &  C.  no. 

S62  401 
Hodgson  0.  Mee,  s  Ncr.  &  M.  302.' 

173,  913 
Hodgson  V.  Nugent,  5  T.  R.  377  .  •  •  307 
Hodgson,  Re  &  Ross,  3  Ad.  fSt  £1. 

324 53 

Hodgson,  Re  ft  Rosa,  1  Har.  &  W. 

36a,  4  Nev.  &  M.  763 62 

Hodgson  V.  Scarlett,  1  B.  ft  A.  233.  377 

Hodinott  v.  Cox.  8  East,  308 335 

Hodkinson  v.  Mayer,  6  Ad.  &  £1. 

194 53 

Hodson  o.  Oarrett,  1  Chit.  174 )8S 

Hodson  V.  Gonn,  3  D.  &  R.  57 857 

Hodson  o.  Pennell,  4  M.  &  W.  3*3. 

371,  275 
Hodson,  Re,  3  Dowl.  330, 1  Har.  & 

W.lio  61 

Hodson  o.  Richardson.  3  Burr.  1 477.  3-^9 
Hodson  V.  Temple,  6  Taunt.  503. .. .  209 
Hodson  ».  Terrall,  3  Dowl.  264  ... .  94 
Hoggett  e.  Exley,  9  Car.  &  P.  334. .  376 
Holdemess  e.  Barkworth  ct  al.,  3 

M.&W.341 87 

Holding  V.  Raphael,  5  Nev.  &  M. 

655,  I  Har.  &  W.  671 169 

Holdipp  V.  Otway,  3  Saund.  107. 

307,  315 
Holdsworth,  Ex  p.,  4  Bing.  386. ...  78 
Holford  o.Dunnett,  7  M.  ^  W.  348.  405 
Holiday  v.  Lawes,  3  Bing.  N.  C. 

541    141 

Holiday  t>.  Pitt,  8  Str.  985 133 

Holland  v.  Bothmar,  4  T.  R.  338  .. .  144 
Holland  v.  Cook,  1  M.  &  S.  566. ...  275 
Holland  o.  Henderson,  4  Mees.  & 

W.  587 354 

HoUand,  R.  v.,  4  T.  K.  691 343 

Holland  et  al.  o.  Tealdi,  8  Dowl. 

330 271 

Holland  0.  White,  8  B.  &  P.  341  .. .   193 

HoUing*s  bail.  5  Dowl.  330 180 

HoUingworth  v.  Brodrick,  6  Nev.  & 

M.  340,  1  Har.  &  W.  691 237 

HoUingworth  v,  Collinson,  6  Nev. 

&  M.  240, 1  Har.  &  W.  691 237 

Hollis  V.  Buckingham,  8  D.  &  R.  1. 

316,  318 
Hollis  «.  Claridge,  4  Taunt.  807 —     78 

Hollis  V.  Freer,  5  Dowl.  47 410 

Holm  V.  Booth,  2  Chit.  78 190 

Holme  V.  Dalby,  3  B.  ft  A.  359 297 

Holmes  v.  Brown,  2  Doug.  437  ....   873 

Holmes  v.  Grant,  l  Gale,  59 75, 306 

Holmes  V.  Kerrison,  2  Taunt.  333. .  98 
Holmes  t>.  Wainwright,  3  East,  329.  234 

Holt  r.  Frank,  1  M.  &  S.  199 178 

Holt  V.  Meadowcrott,  4  M.  &  S. 

467 868 

Holt  V.  Scholefield,  6  T.  R.  691  . . . .  405 
Homfray  «.  Rigby,  5  M.  &  S.  60. . . .  328 


rAGK 

Hooken  «.  Took,  1  Hodg.  SI5 ill 

Hookham  v.  Chambers,  Brod.  &  B. 

93 136 

Hookham  o.  Monkton,   6  Moore, 

497 33 

Hooper  v.  Till,  l  Doug.  108 75 

Hooper  v.  Vestris,  M.  S.  T.  I837  . .   145 

Hooppell  V.  Leigh,  5  Dowl.  40 314 

Hope  V.  Bennett,  3  New  Rep.  397. .   233 

Hopgood  V.  Wright,  /<i.  188 874 

Hopkins  v.  De  Roebeck,  3  T.  R.  79.  134 
Hopkins  v.  Nightingale,  1  Bsp.  99 .  1 63 
Hopkins  v.  Peacock,  5  Price,  558  . .  177 
Hopkins  v.  Sal,  8  Law  J.,  255,  ex. .  l6l 
Hopkins  o.  Salembier,  5  M.  &  W. 

423 : 161 

Hopkins  v.  Shrole,  l  B.  &  P.  383  . .  359 
Hopkins  V.  Vaughan,  18  East,  398  .  185 
Hopkinson  v.  Henry,  13  East,  170. .  898 
Hopkinson  v.  Salembier,  7  Dowl. 

493 161 

Hopkinson  v.  Smith,  1  Bing.  13. .  03,  77 
Hopley  V.  Thornton,  3  D.  &  R.  iS. .  343 

Hore,  Ex  p.,  3  Dowl.  60 95 

Horn  V.  Wliitcombe,  5  Dowl.  328. 

205,  310 

Home  0.  Smith,  6  Taunt.  9 394 

Horner  o.  Keppel,  10  Ad.  &  El.  17. .  374 
Homer  v.  Keppel,  8  Law  J.,  204, 

qb 875 

Horefall,  Ex  p.,  7  B.  &  C.  588 T8 

Horsfall  v.  Matthevrman,  3  M.  &  S. 

154 375 

Horsley  0.  Purdon,  8  Dowl.  328. 

275,  884 

Horsley  v.  Walstab,  7  Taunt.  235. 

308,350 

Horton  o.  Moggridge,  6  Taunt.  sOS.  13S 

Horton  v.  Peake,  1  Price,  306 119 

Hott  V.  Miers,  9  Car.  &  P.  191 890 

Hough  V.  Bond,  l  M.  &  W.  314 282 

Houghton  V.  Ilowarth,  4  DowL  749.  113 
Houlditch  V.  Swinfen,  3  Bing.  N.  C. 

71a,  5  Dowl.  36 124 

Housin  V.  Barrow,  6  T.  R.  318 139 

Housiu  o.  Barrow,  6  T.  R.  123 l63 

Hovenden  v.  Crawther,  iDowl.  170.  20S 

How  o.  Lacey,  1  Taunt.  1 19 169 

How  V.  Pickard,  8  M  &  W.  373. ...  333 
Howard  v.  Bradbury,  3  Dowl.  92  . .  807 
Howard  v.  Groom,  4  Dowl.  31 . . .  83,  87 

Howard  v.  Smith,  1  B.  &  A.  538 803 

Howard  v.  Williams,  11  Law  J., 

a79.cp 890 

Howell  V.  Bulteel,  3  Cr.  &  M.  339. .  36 
Howell  V.  Harding,  8  East,  s6s  . .  77,  80 

Howell  p.  Jacobs,  5  Dowl.  394 353 

Howell  V.  Powlett,  8  Bing.  373 350 

Howell  o.  Wilkhis,  7  B  &  C.  783  ..  148 
Howell  o.  Young,  5  B.  &  C.  359. ...    98 

Ho  wen  e.  Carr,  5  Dowl.  305 885 

Howitt «.  Rickaby,  9  M.  &  W.  63. .    35 
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Howktte.Stzick3uid.GDwp.  56...  MS 
Homxtii  V.  Hbbbersty,  3  DowL  455. 

319,  »1 
Homon  V.  Walker,  9  W.  Bl.  823  ..  167 

Hafaterd, £z p.,  I  Dowl.438 43 

Hobbuit  9.  fteheeo,  1  H.  BL  S19. 

139.145 
Hubbard  «.  Wilkiiiaan,  8  B.  &  C. 

„^ 199.394 

Hubert  •.  Ld.  WeymonUi,  3  W.  BL 

W« 383 

Hvticvafev.  KoMlal,  3  B.  &  A.  137. 

377,383 
HodsoB  9.  Biowii,  8  Car.  fr  P.  774  .  37« 

Hngbesv.BwId,  8DowL3i5 390 

Hogbes.Expw.'SB.  &A.489. 69 

Hagliesr.Bees,7l>owL56 34 

Hogfaca.  S.  P.  V.  Stecliiigr,  11  Price. 

„i» 177 

Hoghes  r.  Sutton.  3  H.  &  S.  178  ..  144 
Hosbeso.  Walden,  5  B.  &  C.  7/0 ..  355 
Hnlke*.  Pickermr,  2  B.  &  C.  555..  343 
Hdme,  %x  p.,  4  DowL  88, 1  Har.  & 

„Ws« 53 

Humble  o.  Bland,  6  T.  R.  355 ]|6 

Hompage  9.  Rowley.  4  T.  R.  767 . .  s«i 
Humphiej  V.  IGtefacU,  8  HodfT.  73.  161 
HunqifareTs  0.  Earl  WaUegnnre,  6 

M.&W.<iis,9LawJ.,359,  cp..  379 
nvmphreys  r.  Ustrvey,  l  Bine.  N. 

C.68,3DowL8S7 53,54 

Hoim  9.  Brine.  6  Moore,  134 175 

Hunt «.  Bafkler,  3  DowL  646 278 

Hiint«.Blacqiiiere,4Biiie:.588....   190 

Hunt  V.  aoand,  2  DowL  558 358 

HBot* s  bail,  3  DowL  273,  l  Har,  ft 

W.aao ig6 

Hunter «.  Whitfield,  S  mag.  N.  C. 

878 184 

Hnntlejr».  Bolwer  ct  aL,  6  DowL 

033 249 

Hutd«.LeaMch,5  Esp.  168 .'.'.'.     70 

Hani,  IL  v.,  1  Cr.  ft  J.  389, 1  Tyr. 

**7 123 

Ham  ».  Jenmngs,  6  B.  ft  C.  650. 

n—  „  328, 338 

J'We7i».Wilson,5T.  R.  254 146 

""*-^^E  ».  Bird,  5  T.  R.  479 31 

I  V.  Brown,  7  T.  R.  398. 

n_4. ,  .  327,  297 

«"Wifai8on'8baiL2Cr.&J.4S7..  196 
ttottwaite  ».  Pbaire, 9  Law  J.,  359, 

2!5'^P»7DowL690 241 

H«Umo.Barke,5M.&S.323....  203 

I. 

^**?»«  et  aL  a.  Fenton,  6  Ad.  ft 

^S^ 124 

**'**«»^».UL  Gahray,6T.  R.  133. 

I»7,at8 


'  FACB 

Ibbotaon o. Tindal,  I  Bing.  156..  ..    as 
I  IbotBcmp.  Phelps,  9  Law  J.,  233,  ex.  315 

;  Idle  o.  Cratch,  1  Chit.  534 373 

I  Udd  «.  Weeks,  l  H.  BL  333 33» 

;  Imiaj  V.  EUfBsen,  8  East,  453 IS9 

I  Imlaj  o.  EUison,  3  East,  S09 139 

•  Innd  o.  Newman,  4  B.  ft  A.  419  ...  3M 
I  Ireland  v.  Champneyv,   4  Tumt. 

I       384 488 

I  Ireland  v.  Thompson,  4  Bins.  N.  C. 

!      716 S54 

'  Irrinf  e.  Heaton,  4  Dowl.  638 153 

I  Isaac  0.  Ricardo,  4  M.  ft  W.  3S3  .. .   178 
Isaacs  o.  Goodman,  1  CT.  ft  M.  494.  358 

Isaacs  V.  Windsor,  3  TIdd.  817 338 

iTCson  9.  Corrington,  3  D.  ft  R.  307. 
lB.ftC.l68.. 6^69 

J. 

Jacks  r.  Mayer,  8  T.  R.  345 339 

JadEson  o.  Cawley,  6  DowL  3S8 319 

Jackson  ».  Davison,  4  B.  &  A.  6tfl..  345 
Jackson  v.  Galloway,  8  Law  J.,  39, 

cp.  ,, —4 

Jackson  o.  HaU,  8  Tiumt.  421 407 

Jackson  v.  Hesketh,  2  Stark.  518 . .  376 
Jackson  e.  Jackson,  3  Dowl.  183  . .  3i 
Jackson  e.  Jackson,  1  C^.  M.  ft  R. 

438 151 

Jackson  v.  Taylor,  5  DowL  140 3« 

Jackson  r.  Williamson,  8  T.  R.  281. 

375,401 
Jackson  ft  Wood,  Re.,  1  B.  ft  C.  270.  63 
Jacobs  V.  Hnngate,  3  DowL  456 ...  393 
Jacobs  e.  Jacobs,  3  Dowl.  675.  163,  I67 

Jaoobsv.  Miniconi,7T.  R.3I 408 

Jacobs  B.  NeviUe,  8  DowL  135 343 

Jacobs,  Re.,  1  Har.  ft  W.  123 395 

Jacobs  V.  Stevenson,  1  B.  ft  P.  96..  346 
Jacqoot  9.  Bonn,  5  M.  ft  W.  155. .  381 
James  e.   Bourne,    4  Bing.  N.  C. 

430 934 

James  V.  Child,  2  Tyr.  732 71,82 

James  v.  Harris.  6  Dowi.  184 343 

James  v.  Hoskins,  1  Tldd.  593 . . ..  346 
James  v.  Pritchard,  7  M.  ft  W.  316, 

10  Law  J.,  92,  ex S69 

James  v.  Raggett,  3  B.  ft  A.  7/6. 

257,  393 
James  «.  Thomas,  2  Ner.  &  M.  663.  338 

James  e.  Westdale.  9  DowL  104 315 

Jaques,  Re  3  D.  ft  R.  64 63 

Jarrett  e.  Cressy,  3  B.  ft  P.  603 35 

Jarrett  e.  Dillon,  1  East,  18 141 

Jay  0.  Coaks,  8  B.  ft  C.  635 87 

Jay  B.  Warren,  1  Car.  ft  P.53».. ..  334 
Jefferson  «.  Warrington,  7  M.  ft  W. 

137 87 

Jeflary's  baiL  1  Chit.  351 188 

Jelbv.Smitta,4Taant.l96. SM 


xliv 
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Jclks  V.  Pry,  s  Dowl.  37 lOl,  104 

Jenkins  v.  Charity,  2  Dowl.  19;  ...  S53 

Jenkins  v.  Creech,  6  Dowl.  293 286 

Jenkins  v.  Mall  by,  a  Cr.  &  J.  124. .  183 
Jenkins  v.  Treloar,  4  Dowl.  69O. ...  224 
Jennings  v.  Martin,  3  Burr.  1447 . .    145 

Jennings  v.  Webb,  1  T.  R.  277 297 

Jervis  v.  Dewes,  4  Dowl.  7(>4 64 

Jeyes  v.  Booth,  1  B.  &  P.  97 337 

Johnson  p.  Alton,  I  Camp.  176. . . .  77 
Johnson  v.  Beale,  5  M.  &  W.  276  ..  386 
Johnson  v.  Berrbford,  2  Cr.  &  M. 

222 235 

Johnson  v.  Birley,  5  B.  &  A.  540  . .  65 
Johnson  v.  Bray,  2  Brod.  &  B.  698 .  64 
Johnson  v.  Budge,  1  Cr.  M.  &  R. 

647 408 

Johnson  0.  Clay,  7  Taunt.  486 288 

Johnson  v.  Cooper,  5  Moore,  4/2 . .  142 
Johnson  v.  Disney,  2   Dowl.   400. 

Ill,  112 

Johnson  v.  Driver,  1  Dowl.  127 124 

Johnson  v.  Fry,  5  Dowl.  215 342 

Johnson  v.  Gas  Light  and  Coke 

Company,  7  Taunt.  386  ....   367,  372 
Johnson  v.  Hamilton,  l  M.  &  W. 

149 408 

Johnson  et  al.   v.   Holdsworth,  4 

Dowl.  63 285 

Johnson  v.  Jenkins,  l  Dowl.  367  . .  341 
Johnson  v.  lAncaster,  1  Str.  .'>76 .. .   288 

Johnson  v.  Lee,  6  Taunt.  246 162 

Johnson  o.  Linsey,  1  B.  &  C.  247  •  •  207 
Johnson  o.  M'Donald,  2  Dowl.  44. 

171,  173 
Johnson  et  al.  v.  Marriat,  2  Cr.  & 

M.  183 67 

Johnson  0.  Nevison,  2  Dowl.  260 . .  234 
Johnson  v.  Popplewell,  2Tyr.  715. .   298 

Johnson  o.  Smealy ,  1  Dowl.  526 114 

Johnson  v.  Smith,  Id.  421 355,  361 

Johnson  v.  Wall,  4  Dowl.  315 200 

Johnson  v.  Wardle,  3  Id  550 264 

Johnson  v,  Wardle,  1  Har.  &  W. 

219 371 

Johnson's  bail,  1  Dowl,  514 182, 194 

Johnstone  v.  Pring,  9  D^wl.  395.. .   353 

Jones  V.  Barnes,  2  M.  &  w.  313 386 

Jones  V.  Bramwell,  3  Dowl  488 256 

Jones  0.  Chune,  l  B.  &  P  363 311 

Jdnes  V.  Clay,  1  B.  ^  P.  191 260 

Jones  V.  Concannon,  3  T.  R.  661 . .  347 
Jones  V.  Corry  et  al.,  9  Law  J.,  177, 

cp 254 
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Tovery  v.  Payne,  1  B.  ft  Ad.  660,1 

Dowl.  324 80 

Tower,  R.  v.,  4  M.  &  S.  162 241 

Townley,  Ex  p.,  3  Dowl.  39 96 

Townsend  v.  Bums,  1  Dowl.  562,  2 

Cr.  ft  J.  468 144 

Townsend  v.  Bums,  1  Cr.  &  M.  177,  314 
Townsend o.  Gumey,  1  Cr.  M.  &  R. 

S90 223 

Treacher  v.  HInton,  4  B.  &  A.  413  .  379 

Treasnte's  bail.  2  Dowl.  670 180 

Tribe  v.  Wiuglield,  2  M.  &  W.  128  .  3e5 

Trickey  v.  Yeandall,  1  Biag.  66 386 

Trlnder  v.  Shirley,  l  Doug.  45 207 

Trinder  o.  Smedley,  3  Dowl.  87  . .  3,  276 

Tring  v.  Gooding,  2  Dowl.  1 62 115 

Trip  0.  Patmore,  4  Moore,  470  ....  367 

Tripp  V.  Thomas,  3  B.  &  C.  427 313 

Trlquet  0.  Bath,  3  Burr  1476 IS4 

Trotter  o.  Bass,  3  Dowl.  407, 1  Bing. 

N.  C.516 U'6,  110,  160 

Trotter  v.  Bass,  1  Hodg.  23    382 

Troughton  0.  Clarke,  2  Taunt.  113.  205 
Troughton  v.  Craven,  3  Dowl. 4s6. .  226 
Trower  et  al.  f.  Chadwick,  3  Bing. 

N.  C.  834 .H33 

Truslove  0.  Whitechurch   et  al.,  1 

M.  &  Gr.  426 105 

Tucker  0.  Brand,  4  Dowl.  411 114 

Tucker  v.  Colegate,  2  Cr.  &  J.  489. .  1 60 
Tucker  v.  Morris,  1  Dowl.  639  ....  270 

Tucker  e.  Neck,  6  Dowl.  231 76 

Tucker  v.  Neck,  1  Nev.  &  M.  477 . .  287 

Tucker  v.  Tucker,  1  Hodg.  15 150 

Tucker,  R.  »..  9  Dowl.  661 56 

Tufkin,  Ex  p.,  l  Har.  &  W.  5l6. ...  57 
Tufton  V.  Whitmore,  9  Law  J.,  405, 

qb 400 

Tullct t>.  lanfleld,  3  Burr.  1455  ....  278 
TuUock  V.  Crowley,  1  Taunt.  18  . .   246 

Turley's  bail,  4  Dowl.  498  193 

Tumbnll  o.  Moreton,  1  Chit.  721  . .  39 
Tumer  v.  Bristow,  2  B.  &  P.  38  . .  36 
Turner©.  Brown,  2  Dowl.  547.   172,  212 

Turner  v.  Cary,  7  East,  607 187 

Turner,  Ex  p.,  10  Law  J.,  356,  qb. .     44 

Turner,  Re..  3  Dowl.  557 96 

Tumer  p.  1  umer,  l  Salk.  179 244 

Turqnand  ©.  Knight,  2  M.  &  W.  98.    63 
Ti>r(^uand    o.    Guardians   of    the 
Strand  Union,  8  Dowl.  201,  9  Law 

J.,  150  ex 244 

Turton  v.  Hayes,  1  Str.  439 140 

Twemlow  et  al.,  v.  Askey  et  al.,  6 
•    Dowl.697 SW 


9AGK 

Twynam  Ex  p.,  8  Dowl.  293 47 

Twizell  V.  Allen,  6  M.  &  W.  337  . .  344 
Tyler  r.  Campbell,  3  Bing.  N.  C. 

376 145 

Tyler  o.  Green,  3  Dowl.  439 109,  160 

Tyndal  o.  Pennington,  1  Ld.  Ken. 

128 372 

Tyndall  v.  Ulleshome,  3  Dowl.  2  . .    319 

Tyser  e.  Brian,  2  Dowl.  640 113 

Tyte  V.  Stcventon,  2  W.  Bl.  tags. .    331 


Underbill  0.  Humey,  2  Dowl.  495  .  819 
UnderhiU  0.  Matthews,  Bui.  N.  P. 

171 288 

Undershelt  v.  Fuller,  1  Cr.  M.  &  R. 

900 319 

Unwin  o.  Robinson,  Banes,  53. . . .  134 
Upton  V,  M'Kenzie,  1  D.  &  R.  172  . .  108 
Usbome  o.  Pennell,  2  DowL  801. 

106,  157 
Usbome  v.  Pennell,  1  Bing.  N.  C. 

320 281 

Usher  o.  Dansey,  4  M.  &  S.  94 404 


V. 

Vaissier  v.  Alderson,  3  M.  &  S.  166.  141 
Vanbrynen  v.  Wilson,  9  East,  321. .  265 
Vanderhaden  v.  Britten,  4  D.  &  R. 

155 35,  39, 169 

Vanderstegen  o.  Witham,  8  Dowl. 

369 871 

Vanderstegen  o.Witham,  6  M.  &  W. 

457 265 

Vansaudau  v. ,  1  B.  &  A.  214.  258 

Vansandau  o.  Nash,  2  Dowl.  767. 

201,  258 

Vansandau  ft  Tindale  7.  Brown,  I 

DowL  715 66 

Varden  v.  Wilson,  1  CUt.  287 191 

Vaughan,  Ex  p.,  1  Tidd.  74, 85  ... .  58 
Vaughan  v.  Glenn,  5  M.  &  W.  577.  824 
Vaughan  v.  Goodby,  3  M.  ft  W.  143.  151 

Vaughan,  R.  v.,  1  Wils.  221 90 

Vaughan  v.  Harris,  3  M.  ft  W.  642.    37 

Vaughtnn  v.  Brine,  9  DowL  179 396 

Venn  v.  Calvert,  4  T.  R.  578 284 

Veree.  Goldsborough,  1  Bing.  N. 

C.  353 275 

Vere  v.  Gower,  S  Bing.  N.  C.  503  . .  120 
Vernon  v.  Turby,  4  Dowl.  660  ....  207 
Vemon  e.  Wynne,  2  H.  BL  24. .  269, 294 
Vincent  o.  Slaymaker,  12  East,  372.  73 
Viveash  e.  Becker,  3  M.  ft  S.  284  . .  133 
Volet  V.  Waters,  3   D.  ft  R.    65. 

65, 181, 122 


Tdbk  of  CoMt. 
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Waddmgtdii  9.  Pataner,  S  DowL  7. .  112 
Wade  V.  Binningrham,  S  Cbit.  5. . . .  370 

Wade  9.  Wilson,  1  East,  19s 98 

Wadeson  «.  Smith,  1  Stark.  324 73 

Wadswortho.ManhaU,  S  Cr.  &  J.  665.  70 
Wadsworth  r.  BCarehaU,  1  Cr.  &  M. 

87 393 

Waffffett  V.  Shaw,  3  Camp.  3l6  . . . .  368 
Wain  V.  Bradbury,  1  Smith,  128. ...  175 
Wainwright  0.  Bland,  2  Cr.  M.  &  R. 

740 249,250 

Wainwrighto.  Qibson,9  Dowl.  100.  354 

Waite  ».  Cook,  9  Dowl.  139 ii* 

Waitee.Spnrgin,4DowI.675 379 

Wake  ».  Tiiikler,  16  East,  36 287 

Wakefield,Ld.  of  the  Manor  of,  £z  p. 

llLawJ.,41,qb 410 

Wakefield  ».  Harden,  2  Chit.  8....  297 
Wakeling  ».  Watson,  1  Cr.  &  J.  467.  153 
Walcot  r.  Goolding,  8  T.  R.  126. .. .  327 

Walker ».  Arlett,  1  Dowl.  61 73 

Walker  p.  Constable,  l  B.  &  P.  306.  406 
Walker».Gami,7D.  &R.  789  •-..  218 
Walker  t.  Gregory,  l  Dowl.  24  ... .  143 
Walkerc.  Lacy,  1  Man.  &  Gr.  54  ..     73 

Walker  B.  Laue,  I  Gale,  52 372 

J  alker  v.  Lee  et  al.,  1 1  Law  J.,  58,cp.  382 
Walker  v.  Lumb,  9  Dowl.  131  ....  161 
Walker  p.  Rushbury,  9  Price,  16  . .   134 

Walker  u.  Webb,  3  Anst.  941 164 

Walker 0.  WUioughby,  6  Taunt.  530.  1*4 
Walkerp.  Wright,  4  East,  495  ....  230 

Wallop  B.  Jewin,  l  Wils.  315 408 

Walls  D.  Rcdmayne,  2  Dowl.  503  . .  351 
Walmsley,  Re.,  4  Nev.  &  M.  543  . .  80 
Walsh  p.  Davies,  2Kew  Rep.  245.  209 
Wafterp.  Nicholson,  6  Dowl.  517 . .  269 
Walters  p.  PrythaU,  5  East,  338. ...  250 

Walters  p.  Rees,  4  Moore,  34 164 

Walthenp.Syers,  l  Cr.  M.  &  R.496.  330 
walbm  p.  Bent.  3  Wils.  348, 2  Saund. 

-.fii« 170 

Jam  P.  Brumfit,  2  M.  &  S.  238 . , . .   203 

JJart,Exp.  1  Har.  &W.  212 84 

ward  p.  Graystock,  4  Dowl.  717- ...  224 
JwdB.  Levi,  1  B,  &  C.  268,  269  .. .  190 
wardp.  Uoydetal.,  9  DowL  213, 

lOLaw  J.,  182.  ex 104 

^ard  p.  Mason,  9  Price,  291 401 

Jjardt.  Pomfret,  1  Man.  &  Gr.  559.  238 
"ttd  B.  Tiunmon,  4  Nev.  &  M.  876. 
W.^     ™^  155,206,222.223 

J«5  p.  Tomer,  5  DowL  22 357 

Wartsbail,iCr.  &M.  28 180 

jarjUp.  Gooch,  7  East,  582 136 

wttffle  p.  Ackland,  2  Dowl.  28  ... .  330 
Wardiep.Nicbolson.lNeT.&M.355.  70 
wardroper  e.  Richardson,  3  Nev.  & 

^*-83»    386 

JJtttt  p.  Bickford,  7  Price,  550  ....  287 
w«mep.Bere8ford,4DowL36l  ..  281 

▼OL.1. 


rAOB 

Waiien  o.  Cmmtngham,  1  Qow  71.  73 
WanenExp.,1  Har.  &W.  113....     m 

Warren  V.  Love,  7  DowL  602 115 

Waning  v,  Bowles,  4  Taunt.  139  . .  343 
Warrow  o.  De  BanEh,  7  DowL  90  . .  182 
Warwick  o.  Bmce,  4  U.  ft  S.  140  . .  264 

Waterfall  o.  Glode,  8  T.  R.  305 279 

Waterhoose's  bail,  1  Chit.  S07  . . . .    19^ 

Waters  «.  Bovell,  1  Wila.  223 286 

Waters  v.  Joyce,  1  D.  &  B.  150 143 

Waters  o.  Smith,  6  T.  R.  451 130 

Waters  v.  Weatherbey,  3  DowL  828.  359 

Watkins  o.  Giles,  4  Dowl.  14 353 

Watkins  «.  Haydon,  2  W.  Bl.  76S. .  5 
Watkins  o.  Towers,  2  T.  R.  275.  823,401 
Watson  o.  Abbott,  2  DowL  915  ... .  891 
Watson  V.  Abbott,  2  Cr.  &  M.  160. .  886 
Watson  V.  Carroll  et  al.,  4  Mees.  ft 

W- 592  108 

Watson  o.  Ddcroix,  2  Cr.  &  M.  425.  312 

Watson  V.  Frazer,  9  DowL  741 248 

Watson  o.  Jackson,  1  Wils.  825 347 

Watson  V.  Maskell,  1  Bingr.  N.C.  300. 

727 83 

Watson  V.  Pilling,  0  Moore.  66 229 

Watson  V.  Postain,  1  DowL  556 86 

Watson  V.  Reeve,  6  Bing.  N.  C.  112.  373 

Watson  V.  Shaw,  2  T.  R.  654 144 

Watt «.  Collins,  1  Ry.  &  M.  284  . . .     71 

Watt  V.  Daniel,  1  B.  &  P.  425 235 

Watts  0.  BaU,  1  Man.  &  Gr.  208.  327,383 
Watts  V.  Bury,  1  Har.  &  W.  371... .  348 

Watts  Ex  p„  1  DowL  51 2 73 

Waugh  0.  Ashford.  3  DowL  123 809 

Waugk  V.  Ashford,  1  Bing.  N.C.  294.  211 

Waugh  V.  Pry,  7  Dowl.  376 1 12 

Weak  V.  Callaway,  7  Price,  531 355 

Weatherby  o.  Goring,  3  B.  &C.552. 

231,236 

Weaver  v.  Chandler,  Say.  7 213 

Weaver  v.  Stokes,  I M.  &  W.  203  . .  3i6 
Webb  o.  Aspinall,  7  Taunt.  701  . . . .  334 
Webb  ©.  Harvey,  2  T.  R.  757- .  210,  218 

Webb  V.  Jenkins,  7  Dowl.  135 ill 

Webb  V.  Lawrance,  2  DowL  81 154 

Webb  V.  Matthews,  1 B.  &  P.  925. 187. 109 
Webb  V.  Pritchett,  1  B.  &  P.  363    . .     77 

Webb  o.  Stone,  I  Anst.  360 87 

Webb  r.  Ward,  7  T.  R.  296 247 

Webb's  bail,  1  DowL  446. .  183, 185,  198 
Webber  v.  Austin,  8  T.  R.  356.  266,  277 
Webber  v.  Manning,  1  DowL  24  .  . .  163 

Webber  o.  Roe,  3  DowL  589 355 

Webster  v.  Jones,  7  D.  &  R.  774  . .  259 
Weddall  v.  Berger,  l  B.  &  P.  326.  S6,I87 
Weddle  V.  Brazier,  1  Cr.  &  M.  69. 

396,  227 
Weedon  v.  Lipman,  9  Dowl.  ill  . .  315 

Weekes  v.  Pall,  6  DowL  462 398 

Weeton  ».  Woodcock,  7  Bhig.  N.  C. 

384 224 

Weigal  o.  Waters.  6  T.  R.  488  ....  286 
Welchv.Pribble,  1D.&R.915....    68 

B 


til 


fable  of  C^as€8. 
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Weld  V.  Crawford,  2  Stark.  538 70 

WcUcr'sbail,  6D.  312 183 

Wdllngton  v.  Arters,  ft  T.  R.  64 264 

WcUh  v.  Day,  8  Ad.  &  El.  941. .  364,  3Sl 
WtillR  V.  Gumey,  8  B.  &  C  769.  163, 165 

WelU  0.  Pickman,  7  T.  R.  174 34 

Weliih  V.  Hole,  1  Doug.  238 81 

Woliih  0.  Lywood,  l  Bing.  N.  C. 

368 188 

Wenham  0.  Downes,  1  Har.  &  W. 

324 318 

Wontworth,  Ex  p.,  2  Dowl.  607 6l 

Woit  u.  Afihdowi.e,  1  B.ng:.  164 207 

Went  V.  College  of  Physicians,  I 

WllB.  I»40 242 

Westw.  Kadford,  3  Burr.  1452..  228,280 
Weet  V.  WilUaraB,  3  B.  «:  Ad.  345  . .    182 

Westerdale  v.  Kemp,  i  Tyr.  260 298 

Wentley  v.  Jones,  5  Moore,  162  ... .  106 
WcMtmoreland  V.  Huggins,  1  Dowl. 

N.  C.  800 ,397,393 

Weston  V.  Coulson,  1  W.  Bl.  506  . .  28 
Weston  0.  Withers,  2  T.  R.  571  ....  262 
WcttenhaU  v,  Graham,  4  Bing.  N.C. 

704 279 

Weymouth  v  Knipe,  3  Id.  387 96A 

Whalley  ».  Barnct,  1  Dowl.  607 276 

Whallcy  v.  Foliowes,  l  Hodg.  77  . .  357 
Whatton,  Ex  p.,  5  B.  &  A.  824  ....  65 
Whcatley  v.  Williams,  1 M.  &  W.533.  66 
Wheeler  w.  Copcland,  6  T.  R.  364  . .   145 

Wheeler's  case,  1  Wils.  298 134 

Whi't'lcr  n.  Green,  7  Dowl.  194  ... .  5 
Wlicclwright  w.  Joseph,  5  M.  &  S.93.  140 
Wheelwright  v.  Jutting,  7  Taunt. 

804 206 

Whipple  V.  Manly,  1  M.  &  W.  432. .   384 

Whipple  0.  Manly,  6  Dowl.  lOO 326 

Whishaw  0.  Bro>\-n,  9  Dowl.  123  . .  115 
Whitbume  0.  Staines,  2  B.  &P.355.  231 
White  V.  Barrack,  1  M.  &  W.  424  . .   169 

While  «.  Cameron,  6  Dowl.  476 3.37 

White  V.  Dent,  I  B.  &  P.  341  . .  282,  283 
White  V.  Farear,  2  M.  &  W.  288  . .. .  384 
White  V.  Goinpertz,  5  B.  &  A.  905. 

140,  245 
White  V.  Hislop,  4  Mees.  &W.  73..  401 
Wh'.te  0.  Howard,  3  Taunt.  339  ....  274 
White  a.  Johnson.  1  (jale,  108  ....   113 

White  V.  Milner,  2  H.  Bl.  357 90 

White  V.  RoyalExchauge  Assurance 

Company,  1  Bing.  20 83,  96<l 

White  0.  Sandell,  3  Dowl.  798  ... .  95 
White  V.  IJrwin.  8  Dowl.  202, 9  Lvr 

J.,  150  ex 7.   201 

White  V.  Western,  2  Dowl.  451 111 

White's  bail,  2  Har.  &  W.  134. .  179, 192 
Wbi  ehead  v.  Howard,  3  firod.  &  B. 

372 9a 

Whitehead  et  al.  v.  Hughes,  2  Cr.  & 

M.318   26n 

Whitfield  o.  Hodges,  l  M.  &  W.679.  207 
itmore  v.  Williams,  6  T.  R.  765.  24ft 


PAG] 

Whitter  v.  Cazalet.  9  T.  R.  6S3.  242,  27^ 
Whittle  V.  Oldacre,  7  B.  &  C.  478  . .    17i 

Wickens  v.  Cox,  4  M.  &  W.  67 2SJ 

Wiggleworth  v.  Isherwood,  l  Ld. 

Ken.  371 13  3 

Wigmore  r.  Alvarez,  Fitzg.  200  . .  13-4 
Wild  V.  Rickman,  l  Har.  &  W.  670 .  SOU 

Wild  o.  Sands,  Str.  718 341 

WUd  et  al.  v.  Williams,  6  Mees.  & 

W.  490  ...- 27a 

Wilde  V.  Clazkson,  6  T.  R.  303 258 

Wildey  v.  Thornton,  2  East,  400. ...    1 3 1 

Wight  V.  Ferrers,  5  Dowl.  463 38€ 

Wisrhtwick  O.Pickering,  Forest,  138.'  190 

Wigley  V.  Dubbins,  4  Bing.  18 232 

Wigley  V.  Edwards,  2  Cr.  &  M.  320.  181 
Wigley  V.  Edwards,  2  Dowl.  282  . .    197 

Wigley  ».  Tomlins,  3  Dowl.  7 277 

Wilkins  v.  Cauty,  1 1  Law  J.,  191*  qb.  408 
Wilkinson  0.  Britton,  1  M.  &  Or.  667  281 
Wilkinson  v.  Urown,  6  T.  R.  524  . .  282 
Wilkinson  v.  Foster,  7  Moore,  496 .  86 
Wilkinson  v.  Malin,  1  Cr.  &  M.  237.  313 
Wilkinson  v.  Vass,  8  T.  R.  422  . .  . .   210 

Wilkinson,  Ex.  p.,  9  Dowl.  320 46 

Wilks  V.  Adcock ,  8  T.  R.  27 150 

Wilks  ».  Wood,  2  Wils.  204 285 

WlUer's  bail,  6  Dowl.  312 181,  196 

Willet  V.  Allerton.  1  W.  Bl.  35 306 

Willet  0.  Pringle,  2  New  Rep.  190. .  207 
Willet ».  SpsuTOW,  6  Taimt.  5;6 . . .  34 
Willet  o.  WUson,  2  Cr.  &  J.  356  . . .  II6 
Williams  o.  Barber.  4  Taunt.  8O6  . .  73 
Williams  v.  Brlckenden,  11  East, 

543 302 

Williams  v.  Burgess,  12  Ad.  &  £1. 

635,  10  Law  J.,  10,  qb 338 

Williams  ».  Cooper,  3  Dowl.  204  .. .  313 
Williams  o.  Davis,  5  Bing.  N.  C. 

227 35 

Williams  v.  Edwards,  1  Cr.  M.  &  R. 

583 351 

Williams  v.  Edwards,  3  Dowl.  660. 

357,  358 

Williams,  Ex  p.,  4  T.  R.  496 70 

WiUiams  v.  Frith,  1  Doug.  189..  77,311 
Williams  w.  Gregg,  7  Taunt.  233...  107 
WilUams  v.  Griffith,  6  M .  *  W.  32  .  86 
Williams  v.  Harrison,  9  Mees.  &  W. 

Williams  V.*  HVggs,*6  M  «£  W.I  33  .*  *  235 
Williams  v,  Jackson,  3  T.  R.  575  .. .  145 
Williams  r.  Jacques,  1  Tidd.  807  .-  •     29 

Williams  o.  Mason,  1  East,  89 204 

WilUams  v.  Jones,  3  Ad.  &  £1.  N.  C. 

276... 78 

Williams  v.  Nicholas,  1  Dowl.  N.  C. 

840 87 

WilUams  v.  OdeU,  4  Price,  279  ... .  7* 
Williams  v.  Pigott,  1  M.  ft  W.  674  .     10 

WiUiams,  Re,  5  Dowl.  236 95 

WiUiams  v.  Roberts,  3  Dowl.  512, 

1  Gale,  56 84,80 


TabU  of  Cans; 
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Vniliains  V.  Boberts,  1  Cr.  M.  &  R. 

676 99 

Williams  v.  Taylor,  6  Bing.  513 401 

Williama  o.  Tbacker,  1  Brod.  9i  B. 

5U 140 

Williams  V.Thomas,  2  Doiie:.75l,n.  217 
WiUiama  «.  Waterfleld,  1  B.  &  P. 

S34 187 

Wll]iams  O.Webb,  12  Law  J.,  137,  cp.  33 
WDliams  v.  Williams,  3  Bowl.  :^0  .  329 
Williamson  o.  Watts.  1  Camp.  A52. .  401 
Willingbam  o.  Matthews,  6  Taunt. 

356 164 

Wilfis  V,  HaUett,  8  Law  J.,  244,  cp.  279 

Wims  e.  Oakley,  6  Dowl.  7G6 36« 

^ffWa  V.  Fendrel,  2  New  Rep.  167.  107 
WSlJs  o.  Snook,  8  M.  &  W.  147, 10 

UwJ.Sfii.cx 146 

Williaoii  e.  Wbittaker,  7  Taant.  53.  2D7 
Wifloughby  ©.  Wilkins,   2  Smith, 

396 803 

WilUoaghhy  e.  Swinton,  6  East,  550.  328 

Wills e.  Bowman,  2  DowL  413 111 

Wamot  i».  Bye.  M.  S.  B.  1957 346 

Wilson  p.  Bradstoke,  2  Dowl.  4l6. .  276 

^ilaon  ©.  Fanr,  4  B.  &  A.  537 204 

Wilson  V.  Frith,  10  Law  J.,  292,  qb.  317 
Wilson  V.  Griffin,'  2  Cr.  &  J.  683  . . .  212 
Wilson  p,  Gatteridge,  3  B.  &  C. 

J57 70,82 

Wilson  V.  Hamer,  8  Bing.  54 139 

WiUon  0.  Harris,  2  B.  &  P.  320. ...  232 
J  Jlaon  V.  Hawkins,  5  Dowl.  436  .. .  1 88 
Wilson  V.  Kemp,  3  M.  At  s.  595  ... .  135 
Jilson  ».  Minchin,  1  Dowl.  299... •   249 

WflaoD  V.  Minchin,  2  Tyr.  166 250 

Wilson  p.  Nesbit,  11  Law  J.  206, 

_,«y 383 

Wilson  V,  Northern,  4  Dowl.  212  . .  339 

Wilson  0.  Price,  4  Dowl.  213 1144 

^tbon,  R.  «.,  3  DowL  255 185 

Wilson  V.  Serres,  3  Tamit.  307 1 37 

Jason  0.  Thorp,  6  M.  &  W.  721 .. .  386 
Wdaon  ».  Tucker,  1  Cr.  &  M.  795..  321 
Wilson  r.  Wilson,  M.  S.  B.  1974  ...  343 

^lion's  bail,  2  Dowl.  431 180 

Wilton  t».  Chambers,  1  Har.  &  W. 

M2,  4  Nev.  &  H.  431     ....    31,  33,  37 
Wilton  ».  Chambers,  7  Ad.  &  El. 

^ 67 

**uton  r.  Chambers,  7  Ad.  &  El. 

JU ;.. 59 

^ton  V.  Place,  2  B.  &  P.  56 293 

Wuts,  Sh.  of,  R.  ft.,  1  Bing.  423 30 

WiluWre  0.  Lloyd,  1  Doug.  381 ... .     67 

Wunall  V.  Cook,  2  Dowl.  173 204 

Windsor  8.  Herbert,  7  M.&W.  375.    73 
Wingfldd  ».  aeverley,  13  Price,  53. 
__  308, 315 

^ngrore  v.  Hodson,  2  Dowl.  379.  •  850 
wbutanley  v.  Gaitskell,  16  East, 

JS-. 211 

^^intere.  Miles,  10  East,  578 163 


PAGB 

Whiter  V.  Payne,  6  T.  R.  645 ?• 

Winter,  Re.,  8  Taunt.  129 00 

Wittersheim  o.  Countess  Carlisle, 

1H.E1.631 99 

WoUaston  v.  Weston,  1  Har.  ft  W. 

366,4DowI.3 8S 

WoUen  V.  Smith,  9  Ad.  ft  El.  505, 

8  Law  J.,  122.  qb 245,304 

Wollison  V.  Harrison,  2  Dowl.  360. .  91 
Wollison  V.  Hodgson,  2  DowL  351 .    91 

Wood  0.  Akers,  3  Esp.  594 287 

Wood  V.  Farr,  5  Bmg.  N.  C.  247  .. .  275 
Wood  V.  Greenwood,  10  B.  &  C. 

689 368 

Wood  V.  Mitchell,  6  T.  R.  247 «>8 

Wood  V,  Morewood,  9  Dow).  669  . .  242 
Wood  V.  Morewood,  10  Law  J.,  53, 

cp 243 

Wood  V.  Perkes,  2  B.  &  A.  6I8. 

2J2,  2S3 

Wood  ».  Ray,  2  Dowl.  692 179 

Wood  V.  Thompson,  5  Tamit.  851. .  138 
Woodcock  V,  KUby,  1  Gale,  405. .. .  225* 
Wooden  v.  Moxon,  6  Taunt.  490 .. .  205 
Woodgate,  0.  Baldock,  3  Anst.  256.  259 
Woodgater.  Knatchbull,  2  T.  R.  1 55.  31 
Woodman  v.  Goble,  3  M.  &  W.  304.  280 
Woodmeston  v.  Scott,  1  New  Rep. 

13 139 

Woodroffe  ».  Watson,  6  Taunt.  400.  277 

Wooley  V.  Cobbe,  1  Burr.  24 171 

Wooley  V.  Sloper,  2  DowL  208 348 

Wooley  V.  Thomas,  7  T.  R.  550 129 

Woolner  v.  Dcvereux,  9  DowL  672, 

10  Ijiw  J.,  207,  cp 243 

Woohright,  Ex  p.,  4  DowL  274  ....  62 
Wordsworth  v.  Marshall,  1  Cr.  &  M. 

87 396 

Worthington  ».  Wigley,    5  Dowl. 

209 326 

Woulfe  V.  ShoUs,  1  H.  Bl.  282 360 

Wray  v.  Brown,  8  Dowl.  279,  9  Law 

J.,  174,  cp 248 

Wright  o.  Barrett,  5  Dowl.  64,  l 

Bing.  N.  C.  433   I69 

Wright  V.  Read,  5  T.  R.  654 289 

Wright  V.  Russell,  2  W.  Bl.  923 ....  279 
Wright  0.  Skinner,  1  M.  &  W.  144. .  67 
Wright  V.  Skinner,  2  Cr.  M.  &  R. 

746 382 

Wright  V.  Skinner,  4  Bmg.  N.  C. 

,      746 388 

Wright  V.  Walker,  3  B.  &  P.  561 .. .  17t 

Wrii|Lt ».  Warren.  2  Dowl.  724 114 

WySR;  V.  Markham,  Bame8,'22l  .. .  218 

Wyatt  V.  Nicholas,  9  Dowl.  327 367 

Wyatt  V.  Stocken.  6  Ad.  ft  £1. 803. .   381 

Wytorow,  Ex  p.,  9  DowL  197 ^ 

Wye  V.  Fisher,  3  B.  ft  P  443 SI9 

Wyllie  o.  Phillips,  3  Bmg.  N.  C.  77^.  82 
Wynn  v.  Bellman,  6  Taunt.  122. 

355,  358 
Wynn  v.  Petty,  4  East,  102 2U 


hb 


ThbU  of  Ca9». 


Tardley  o.  Jones,  A  Dowl.  45, 104 

YarwoTth  «.  MitcheU,  S  D.  &  R. 

423 248 

Yates,  Ex  p.,  1  Dowl.  724 96c 

Yates  V.  Freckleton,  2  Douir-  633  . .  78 
Yates  et  al.  v.  Dublin  Steam  Packet 

Company,  6  Mees.  &  W.  77 860 

Yea  o.  Yea,  2  Anst    94 87 

Ye«tftUey  ».  Roe  T  R.  573. . . .  67,  283 
Yeates  «.  Chapman,  3  Bing.  N.  C. 

S62 160 

Yeatman,  Ex  p.,  4  Dowl.  304,  l  Har. 

&  W.  510 86,  88 

Yoade  o.  Youdc,  4  Dowl.  32 236 


I 

VACI 

Youlton  0.  HaU,  4  M.  ft  W.  582, 8        I 

Law  J.,  147,  ex. los,  104 

Young:  o.  Beck,  1  Cr.  M.  &  R.  448. .  148  | 
Young  o.  Beck,  3  Dowl.  804  . .  285, 323 
Young  o.  Oadderer,  1  Bing.  380. ...  973 

Young  V.  Lynch,  l  W.  El.  37 S4S 

Young  V.  Redhead,  2  Dowl.  1 19.  •  • .    81 
Young  o.  Risworth,  8  Ad.  &  El. 

479,  « «• 

Yrath  o.  Hopkins,  2  Cr.  M.  ft  R. 
250,  3  Dowl.  711 39|M 


Zewino.  Cowell,3Taunt.209 39* 

Zinc  o.  Langton,  2  Dottg.  749 SI7 


ERRATA  ET  ADDENDA  IN  THE  FOREGOING  TABLE  OP  CASES 
COceationed  by  the  title  "  ATTOwrBT"  being  re-mritten.J 


A.  PAOB 

Abbott  V.  Rice,  S  Bing.  123 81 

Aitkin,  Re.,  4  B.  &  A.  47 96 

Anderson  r.  May,  2  B.  &  P.  287 77 

Anon.  1  Chit.  1W3  (a) 60 

Ahon.  1  Ctiit.  657 92 

Anon.  1  Dowl.  174 02 

Anon.  2  Dowl.  110 02 

Anon.  2  Har.  &  W.  66 61 

Anon,  12  Law  J.,  331,  qb 02 

ABhford  V.  Price,  3  Stark.  186 70 

AspinaU  v.  Stamp,  8  B.  &  C.  108    . .  82 


B. 


Baber  v.  Harris,  7  Dowl.  680 82 

Baily  ».  Jones,  1  Chit.  744   06 

Ball  V,  Blackwood,  6  Dowl.  580  ... .  88 

Barker  v.  Butler,  2  W.  Bl.  780    ... .  06 

Barnard  V.  Gosling,  2  East,  660 66 

BarraU  v.  Moss,  1  Car.  &  P.  8    ....  76 

Bartlett,  Exp.,  7  Dowl.  699 60 

Barwick  v.  Walton,  2  B.  &  A.  828. .  32 

Bassett  v.  Giblet,  2  Dowl.  660 86 

Batchelor  v.  Ellis,  7  T.  R.  887 71 

Bate  V.  Kinsey,  1  Cr.  M.  &  B.  38  . .  66 

Bateman,  Be,  2  Dowl.  161    78 

Bayley,  Exp.,  0  B.  &  C.  601    47 

Bayley,  Exp.,  6  Dowl.  616 61 

Bayley  v.  Thompson,  2  Cr.  k,  M.  678.  68 

Beck  V.  Cleaver,  0  Dowl.  Ill  77 

Becke,  Re,  1  Har.  &  W.  417   ,,,,0.  06a 

Becke  v,  WiUs,  1  Cr.  &  M.  76 76 

Beckenden,  Exp.,  1   Har.  fie  W.  103.  44 

Bell  V.  Taylor,  1  Chit.  672 40,  174 

Berrington  v.  Phillips,  1   M.  &  W. 

48,  404 88,  406 

Berry  v.  Jenkins,  3  Bing.  428 03 

Beverley's  Case,  4  Co.  124 68 

Billings,  Exp.,  6  Dowl.  896 60 

Blackburn  v.  Peat,  8  Gr.  &  M.  244. .  60 


PACT 
Blackburn  v.  Peat,  2  DowL  208. .  71,  n 

Bloomfleld  v.  Blake,  2  DowL  272  ..  83 

Blunt,  Exp.  2  W.  Bl.  764 « 

Blunt,  Exp.,  6  DowL  231 61 

Blunt  V.  Heslop,  8  Ad.  &  El.  677  . .  « 
Blundell  v.  Blundell,  6  B.  &  A.  683, 

1  D.  &R.142 04,  104,  IW 

Blunt,  Exp.,  12  Law  J.,  07,  qb 58 

Board  v.  Parker,  7  East,  46 67 

Bodenham,  Exp.,  8  Ad.  &  Dl.  950. .  79 

Bonner,  Re,  I  Nev.  &  M.  656 OB 

Bousfleld,  Exp.,  0  DowL  616,  10  Law 

J.,861,qb 50 

Bowles,  Exp.,  1  Hodg.  148,  1  Bing. 

N.  0.682 75,82 

Brabant,  Exp.,  7  DowL  682 00 

Bracy  v.  Carter,  12  Ad.  ft  £1.  878  ..  78 

Bradshaw  v.  Bugcton,  7  Dowl.  829  ..  67 

Branson,  RerPmng.  N.  C.  788  . . . .  75 

Bray  v.  Hine,  6  Price,  208 89,  9dd 

Bretter,  Exp.,  I  Har.  ft  W.  212  ... .  80 

Bridges  V.  Smyth,  1  DowL  242 8S 

Bridgman,  Exp.,  3  Dowl.  871 61 

Briggs,  Exp.,  8  Dowl.  N.  C.  04 44 

Brown,  Exp.,  0  DowL  626 40 

Brown  v,  Sayoe,  4  Taunt.  827 88 

Brownsall  Exp.,  Cowp.  820 9S 

Buckle,  Exp.,  2  Dowl.  N.  C.  676. ...  50 

Bulman  v.  Birkett,  1  Esp.  449 75 

Buhner  et  al.  v.  Gilman  et  al.,  11 

Law  J.,  174,  cp. 95 

Bulwer, v^  9  Law  J.,  62,  cp.. .  78 

Burgin,  Exp.,  1  DowL  N.  C.  208. ...  96 

Burtonv.Chatterton,  8B.  ftA.  486.  74 

Byles  V.  WUton,  4  B.  ft  A.  88.... 66,  134 


CaUand,  Exp.,  8  B.  ft  A.  815 60 

Cardross,  Lord,  Be,  7  DowL  801    ..    06 


Table  of  Cases. 


Irv 
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Garaunv.£iiiran]fl,0Car.4eP.606.  09 

(knkj,  Ezp^  S  Dowl.  N.  C.  946  ..  47 

Cm,  &p^  1  Dowl.  N.  C.  66» 60 

Oottey,  Exp^  12  Law  J.,  98,  qb.  . .  46 

0Msid]rv.8tewait,8MaB.&Gr.675.  29 
Chjmdier,  Exp.,  1  DowL  N.  C.  814. .  51, 52 

Chapman,  Exp.,  8  Dowl.  662 44 

ChapQura  r.  Haw,  1  Taunt.  841  ... .  82 

awlyn  V.  Pearce.  1  M.  &  W.  56  ..  96*? 

Cbitty,  Be,  2  Dowl.  421     96 

Chrirtian,  Exp.,  8  Moore,  678 60 

Clarke,  Be,  ek  al.,  3  D.  &  R.  260    . .  66 

Clarke,  Exp.,  8  B.  &  A.  610  ....44,  64 

Clarke,  Exp.,  2  B.  &  A.  814 59 

Clarke  «.  Gorman,  8  Taunt.  492. ...  94 

Oarke,  Be  4  Xev.  &  M.  709 62 

CLffe  V.  Prosser,  2  Dowl.  21  ...  .78,  95 

Clifford  V.  Parker,  5  Dowl.  226  ... .  94 

CMton,  Exp.,  6  Dowl.  218  78 

Ooates  V.  Birch,  2  Ad.  &  El.  N.  C. 

,252 66 

Cocks  ©.  Harman,  6  East,  404 96 

Oote,Exp.,l  Doug.  114 60 

CoUiM,  Exp.,  6  Dowl.  496   62 

wmos  v.  Nicholson,  2  Taunt.  881. 

«_                                              71,  75 
w'PMChrirti  College,  Exp.,  6  Taunt. 

„1W 80,96,96a 

CoweU  V.  Betteley,  «  Dowl.  780  ... .  88 

Oowie,Exp.,  SDowl.  600 96 

Cragg,Exp.,  8  Dowl.266 60 

Crisp,  Exp.,  2  Dowl.  456 80 

Croft,  Exp.,  5  Nev.  &  M.  68,  1  Har. 

&W.875 53 

^%.  Be,  6  T.  K.  701   96ft 

2«wder  V.  Davlg,  8  Y.  &  J.  488.  .71,  75 

Oinningham,  Exp.,  1  Bing.  91  .  .66,  60 

*^«»rttt  V,  Tabram,  1  Har.  &  W.  532.  96d 

D. 

^ton,  Exp.,  9  Dowl.  110 47 

^Mer  V.  Berryman,  2  W.  Bl.  1826.  67 

^U,  Exp.,  6  Dowl.  605 47 

JvB,  Exp.,  1  Chit.  678 60 

ijTKu  r.  Jenner,  9  Dowl.  46 72 

w^iw  ».  Waters,  1  Dowl.  N.  C.  661, 

-J»  Daw  J.,  214,  ex 66 

^iJ.Ward,  1  8tark.409 78 

{^Exp.,  1  B.  &A.  189 60 

jj  noufigney  v.  Peale,  8  Taunt.  484.  95 

«ca«  ,.  Warne,  2  Dowl.  812. . .  .94,  96c 

Jobcon,  Exp.,  2  Dowl,  689 62 

^  ».  Bransom,  6  Dowl.  490 71 

S^  ».  Harris,  6  Car.  &  P.  692 66 

{5^  ^- Sinclair,  5  Dowl.  26 8(5 

{J«  »•  Watkins,  3  Bing.  N.  C.  421 . .  66 

"w  d.  Avpry  V.  Roe,  6  Dowl.  618  . .  66 
"^  4.  Goodland  v.  Frankland,  18 

^J,  849,qb 89 

"^-  Thwaites  v.  Roe,  8  D.  &  R. 

588 ^^^   ...,...,»  960 

$?ninp.  Exp.i  8  Law  J!,*  M8',  qb.'.*  68 

**«t>.8croope,  SB.«cAd.68U...  88 


PAGB 

Dufiy  «.  Oakes,  8  Tannt  166 07 

Dukes,  Exp.,  7  Dowl.  606 68 

Duncan  v.  Richmond,  7  Taunt.  891.  80 

Dyer  V.  Levi,  4  Dowl.  680 07 

S. 

Edmonson  v.  Davis,  4  Esp.  14.  8  B. 

&P.882 56 

Elklngton  v.  Holland,  1  Dowl.  N.  C. 

648 00 

Eslam,  Be,  8  B.  &  C.  597   OS 

Essex,  Sh.  of,  R.  v.,  1 M.  &  W.  780,  8 

Dowl.  788 80,  180 

Evans  V.  Delegal,  4  Dowl.  874 80 

Evans  v.  Duncomb,  1  Tyr.  888   ....  78 

Evans,  Exp.,  9  Dowl.  106 78 

Evans  r.P ,  aWIl8.882 00a 

Examiners,  Re,  8  Ad.  &  El.  746  ... .  60 

Examiners,  Re,  0  Ad.  &  EI.  788  ... .  60 

Examiner's  Case,  6  Bing.  N.  C.  70. .  80 

Eyre  v.SheUy,OMees.&W.  880....  66 

Eyie  V,  Shelly,  10  Law  J.,  206,  ex . .  86 

P. 

Faith,  Exp.,  0  DowL  078 00 

Farley  v.  Hebbles,  8  Dowl.  588  ... .  71 

Fawoett  v.  Weathall,  8  Car.  ft  P.  806.  77 

Fennv.Wild,!  Dowl.  498 90 

Fenton  v.  Correa,  1  Ry.  &  M.  868. .  76 
f^nton,  Re,  5  Nev.  &  M.  889,  1  Har. 

&W.810 00 

Field  V.  Bezant,5  B.  &  Ad.857  ....  01 

FUmer  v.  Debber,  8  Taunt.  486  ... .  78 

Finchett  v.  Howe,  8  Camp.  878 .  .74,  76 

Fisher,  Exp.,  1  Chit.  694 47 

Flint,  Re,  1  B.  &  C.  864    00 

Ford,  £xp.,  1  Har.  ft  W.  198 00 

Fowld  r.  M'Intosh,  1  H.  Bl.  883. . . .  88 
Franklin  v.  Featherstonhaugh,  8  Nev. 

ftM.779 87,  00 

Franks,  Exp.,  8  Dowl.  819 01 

Fraser'sCase,!  Burr.  891 48 

G. 

Gabbitt  v.  Ghaytor,  1  Anst.  879  ... .  88 

Gardner,  Exp.,  8  Dowl.  520 08 

(Gardner  v.  Jessop,  2  Wils.  48 67 

Garland,  Re,  6  Dowl.  518    78 

Garrat,  Exp.,  8  Dowl.  871    68 

Garry  v.  Wilks,  8  Dowl.  649 06a 

George  v.  Elston,  1  Bing.  N.  C.  618.  88 

Gifford  V.  Gifford,  Forest,  109 88 

Gillardv.  Bateg,6M.ft  W.647  ....  00 
Gildbur  v.  Brindley,  7  D.  ft  R.  850. 

70,  177,  184 

Gilson  V.  Carr,  4  Dowl.  618 00 

Ginders  v.  Moore,  1  B.  ft  C.  054  . .  70 
Glynne  v.  Hutchinson,  8  Dowl.  580. 

68,  818 

Gordon,  Exp.,  2  Dowl.  470 68 

Gould  V.  Davis,  1  Dowl.  888 88 

Grant,  Exp.,  8  Dowl.  880 00^ 


Ixvi 
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PAOB 

rirareB  v.  Eades,  5  Taunt.  429 82 

Oraj,  Ezp^  S  Dowl.  336 96c 

Gnj  r.  Kirby.S  Dowl.  601 83,  OQd 

Oriffin  V.  Eyles,  1  H.  Bl.  122 81 

Griffiths  V.  Williams,  1 T.  B.  710.  .72,  292 

Grimstone,  £xp.,  8  Dowl.  304 50 

GrooAa  v.  Wortham,  12  Law  J.,  88, 

cp.  \ 67 

Gfover  v.  Heath,  2  Dowl.  285 66 

OwiUiam  r.  Barnet,  2  Smith,  155..  83 

H. 

Hague,  Exp.,  3  Brod.  &  B.  257 96e 

HaU  r.  Ashunt,  4  Cr.  &  M.  714  ....  73 

Hall,  Exp.,  7  Moore,  437 96a 

Hamilton  v.  Pitt,  7  Blng.  232. . .  .74,  140 
Hammond  v.  Thorpe,  1  Cr.  M.  &  R. 

64    69 

Hancock,  Exp.,  2  Dowl.  N.  C.  64 . . . .  47 

Hondcock,  Exp.,  2  Har.  &  W.  99  . .  53 

Harper  r.Tahourdin,  6  M.&S.  383..  67 
Harper  r.  Williams,  10  Law  J.,  189, 

cp.,  9DowL618 75 

Harrington  r.  Page,  2  Dowl.  164   . .  67 

Harris  r.  Osboum,  2  Cr.  &  M.  620. .  69 
Harrison  v.  Bainbridge,  2  B.  &  C. 

800 82 

Harrison  v.  Ward,  1  Har.  &.  W.  353.  00 

Hasleham,  Exp.,  1  Dowl.  H.  C.  792.  73 

Hawdone,  B.  r.,  9  Dowl.  970 62 

Hayes  v.  Garr,  11  Law  J.,  Ill,  cp..  69 

Hays  V.  Trotter,  5  B.  &  Ad.  1 106 91 

Heald  v.  Hall,  2  Dowl.  163 87 

Hector  o.  Carpenter,  1  Stark.  190  . .  77 

Hedges  v.  Jordan,  2  Har.  &  W.  92. .  82 

Hellingsr.  Gregory,  1  Car.  &  P.  627.  77 

Hellings  v.  Jones,  3  Bing.  70 73 

Henry,  Re,  8  Law  J.,  12,  qb 50 

Heppel  V,  King,  7  T.  B.  870 38,  171 

Herbert,  Exp.,  2  Dowl.  172 62 

Hertfordshire,  Sh.  of,  R.  v.,  9  Dowl. 

916 41 

Hewitt  V.  Bellott,  2  B.  &  A.  745.  .76,  88 

Higgs,  Exp.,  1  Dowl.  496 96a 

Hm  ».  Allen,  2  M.  *:  W.  283 78 

Hill  V.  Peatherstonhaugh,  7  Bing.  569. 

78  94 
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67 
74 
67 
08 
66 


Penson  v.  Johnson,  4  Taunt.  724 
Pepper  v.  Yeatman,  6  Dowl.  156. . 
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BOOK  I. 

THE  COURTS    OF  COMMON  LAW  AT  WESTMINSTER,  AND 
THE  JUDGES  AND  OFFICERS  THEREOF. 


CHAPTER  I. 
7%e  courts,  and  their  jttrisdiction,  sittings,  Sfc, 

Their  jurisdiction."]  The  courts  of  Common  Law  at  West- 
minster, namely,  the  courts  of  Queen's  Bench,  Common  Pleas 
and  Exchequer,  have  jurisdiction  in  all  personal  actions  ;  and 
these  actions  are  now  commenced,  uniformly,  in  all  these  courts, 
by  writ  of  summons  in  ordinary  cases,  by  writ  of  detainer  against 
a  prisoner,  or  by  a  special  writ  of  summons  against  a  member 
of  parliament  subject  to  the  bankrupt  laws,  when  it  is  intended 
to  proceed  against  him  under  stat.  6  G.  4,  c.  16,  s.  10.  They 
also  have  jurisdiction  in  ejectment. 

The  court  of  Queen's  Bench  has  a  peculiar  criminal  juris- 
diction ;  and  aU  proceedings  to  obtain  and  prosecute  writs  of 
mandamus,  and  informations  in  nature  of  the  writ  of  quo 
warranto,  belong  exclusively  to  that  court. 

The  court  of  Common  Pleas  had  formerly  exclusive  juris- 
dictions in  real  actions;  and  in  mixed  actions  (excepting 
qectment) ,  unless  the  action  were  at  the  suit  of  the  King  or 
Queen  regnant,  in  which  case  the  court  of  Queen's  Bench, and 
perhaps  the  court  of  Exchequer,  had  a  concurrent  jurisdiction 
y^th  it.  And  the  court  of  Common  Pleas  has  still  jurisdiction 
in  the  writ  of  right  of  dower,  dower  unde  nihil  hahet,  and  quare 
impedit ;  all  other  real  and  mixed  actions  (excepting  ejectment) 
being  aboUshed  by  stat.  3  &  4  W.  4,  c.  27,  s.  37. 

the  court  of  Exchequer  has  exclusive  jurisdiction  in  all 
matters  of  revenue,  not  determinable  before  the  commissioners 
of  excise  or  justices  of  the  peace,  and  not  amounting  to  an  in- 
dictable offence.  It  has  also  exclusive  jurisdiction  as  to  all 
debts  due  to  the  crown. 

By  stat.  1 1  G.  4  &  1  W.  4,  c.  70,  ss.  13,  14,  the  jurisdiction  of 
these  courts  was  extended  to  Wales  and  the  county  palatine 
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of  Chester,  in  as  full  a  manner,  for  every  purpose,  as  they  exer- 
cised it  in  any  English  county;  and  the  court  of  session  and 
court  of  Exchequer  of  Chester,  and  the  courts  of  great  sessions 
io  Wales,  were  abolished. 

The  judges  of  the  courts  of  Queen's  Bench  and  Common 
Pleas,  constitute  the  court  of  error,  in  error  from  the  Ex- 
chequer ;  the  judges  of  the  court  of  Queen's  Bench  and 
barons  of  the  Exchequer,  constitute  the  court  of  error,  in  error 
from  the  Common  Pleas;  and  the  judges  of  the  court  of 
Common  Pleas  and  the  barons  of  the  Exchequer,  constitute  the 
court  of  error,  in  error  from  the  court  of  Queen's  Bench.  See 
Stat.  11  G.  4  4-  1  JF.  4,  c.  70,  s.  8. 

The  terms.']  Hilary  term  begins  on  the  1 1th,  and  ends  on 
the  3 1st  of  January ;  Easter  term  begins  on  the  15th  of  April, 
and  ends  on  the  8th  of  May ;  Trinity  term  begins  on  the  22 d 
of  May,  and  ends  on  the  12th  of  June ;  and  Michaelmas  term 
begins  on  the  2d,  and  ends  on  the  25th  of  November :  pro- 
vided that  if  the  whole  or  any  number  of  the  days  intervening 
bet\veen  the  Thursday  before  and  the  Wednesday  next  after 
Easter  day,  shall  fedl  within  Easter  term,  there  shall  be  no 
sittings  in  banc  on  any  of  such  intervening  days,  but  the  term 
shall  in  such  a  case  be  prolonged,  and  continue  for  such  num- 
ber of  days  of  business  as  shall  be  equal  to  the  number  of 
inters'ening  days  before  mentioned,  exclusive  of  Easter  day  ; 
and  the  commencement  of  the  ensuing  Trinity  term  shall  in 
such  case  be  postponed,  and  its  continuance  prolonged  for  an 
equal  number  of  days  of  business.  1 1  G.  4  &  1  f F.  4,  c.  70, 
s.  6.  These  intervening  days,  however,  shall  be  deemed  a  part 
of  the  term,  although  there  shall  be  no  sittings  in  banc  upon 
them ;  1  W.  4,  c.  3,  s.  3 ;  but  they  shall  not  be  reckoned  or  in  - 
eluded  in  any  rules  or  notices  or  other  proceedings,  except 
notices  of  trial,  and  notices  of  enquiry.  R.G.E,  2  yr.4.  If  the 
day  on  which  the  term  is  thus  to  end,  should  happen  to  fall  on 
Sunday,  the  Monday  next  following  shall  be  deemed  the  last 
day  of  the  term.  1  Jf.  4,  c*.  3,  s.  3. 

Formerly  writs  must  have  been  made  returnable  in  term, 
and  it  is  still  required  in  the  real  and  mixed  actions  of  which 
the  court  of  Common  Pleas  has  exclusive  jurisdiction,  as 
above  mentioned.  But  now,  the  writ  of  summons  in  personal 
actions,  does  not  specify  any  day  on  which  it  is  returnable,  but  it 
is  deemed  returnable  as  soon  as  it  is  executed,  and  the  defen- 
dant must  appear  to  it  within  eight  days  afterwards,  at  his 
peril.  So,  writs  of  execution  are  now  made  returnable  im- 
mediate.  It  is  not  necessary,  therefore,  to  give  any  list  here 
of  what  were  formerly  called  the  general  retum  days  of  a  term. 

Proceedings  in  vacation.']  Besides  the  delay  formerly  occa- 
sioned in  actions  in  the  common  law  courts,  by  writs  being 
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always  made  returnable  in  term  only,  there  were  also  many  other 
cases  in  which  a  plaintifFwas  prevented  from  proceeding  in  his 
action  in  vacation.  But  now,  by  stat.  2  W.  4,  c.  39,  s.  11, 
after  reciting  this,  it  is  enacted  that  if  any  writ  of  summons  or 
detainer  "  shall  be  served  or  executed  on  any  day,  whether  in 
term  or  vacation,  all  necessary  proceedings  to  judgment  and 
execution  may  (except  as  hereinafter  provided)  be  had  thereon 
without  delay,  at  the  expiration  of  eight  days  from  the  service 
or  execution  thereof,  on  whatever  day  the  last  of  such  days 
may  happen  to  fall,  whether  in  term  or  vacation."  The  sec- 
tion then  contains  the  three  following  provisos,  the  first  and  last 
of  which  are  partial  exceptions  to  the  above  enactment,  viz. : — 

1.  It  is  provided  that  "  if  the  last  of  such  eight  days  shall 
happen  to  fall  on  a  Sunday,  Christmas  day,  or  any  day  ap- 
pointed for  a  public  fast  or  thanksgiving,  the  following  day 
shall  be  considered  as  the  last  of  such  eight  days ;  and  if  the 
last  of  such  eight  days  shall  happen  to  fall  on  any  day  between 
the  Thursday  before  and  the  Wednesday  after  Easter  day,  then 
the  Wednesday  after  Easter  day  shall  be  considered  the  last  of 
such  eight  days." 

2.  It  is  provided  that  "  if  such  writ  shall  be  served  or  exe- 
cuted on  any  day  between  the  10th  August  and  the  24th  of 
October,  bail  may  be  put  in  by  the  defendant  in  bailable  cases, 
or  appearance  entered  by  the  defendant  or  plaintiff  on  process 
not  bailable,  at  the  expiration  of  such  eight  days."  What  the 
meaning  of  this  proviso  is,  is  not  very  easily  discoverable :  it 
merely  enables  a  defendant  to  do  that  which  he  might  have 
done  without  it,  and  which  he  must  have  done  within  the 
meaning  of  the  above  general  rule.  However,  it  is  quite 
clear  that  it  does  not  amount  to  any  exception  to  the  general 
enactment. 

3.  It  is  provided  that  "  no  declaration,  or  pleading  after  de- 
claration, shall  be  filed  or  delivered  between  the  10th  August 
and  the  24th  October ;"  or  if  delivered,  it  may  be  treated  as  a 
nullity.  See  Mills  v.  Brown,  9  Dowl.  151.  And  by  R.  G.  M. 
3  W.  4,  8.  12.,  "  in  case  the  time  for  pleading  to  any  declara- 
tion, or  for  answering  any  pleadings,  shall  not  have  expired 
^ore  the  10th  August,  the  party  called  upon  to  plead,  reply, 
&c.  shall  have  the  same  number  of  days  for  that  purpose  after 
the  24th  October,  as  if  the  declaration  or  preceding  pleading 
had  been  delivered  or  filed  on  the  24th  October."  And  where 
a  defendant  obtained  an  order  for  a  month's  time  to  plead,  on 
the  7th  of  August,  the  court  held  that  he  had  a  month,  all  but 
three  days,  after  the  24th  October  to  plead.  Trinderw.  Smedley, 
3  Dowl.  87.  And  where  a  defendant  obtained  a  month's 
further  time  to  plead,  on  the  5th  September,  the  court  held 
that  the  month  did  not  begin  to  run  until  the  24th  October. 
lePevre  v.  Molineux,  6  Dowl.  153.  Therefore  when  an  appli- 
cation under  these  circumstances  is  made  for  time  to  plead, 
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&c.,  the  plaintiflPs  attorney  should  stipulate,  and  have  it 
expressly  inserted  in  the  order,  as  one  of  the  terms  for  grant- 
ing farther  time,  that  the  defendant  shall  plead  at  or  before 
the  expiration  of  the  time  given  by  the  order,  notwithstanding^ 
the  statute  and  rule  of  court  above  mentioned,  otherwise  that 
he  shall  be  at  liberty  to  sign  judgment. 

With  these  two  exceptions,  proceedings  may  now  be  had  in 
vacation,  in  the  same  manner  as  formerly  in  term  time. 

Sittings  in  banc  in  roc^/ian.]  By  stat.  1  &  2  Vict.  c.  32,  s.  I, 
the  courts  of  Queen's  Bench,  Common  Pleas,  and  Exdiequer, 
may,  at  their  discretion,  hold  sittings  in  banc  in  vacation,  at 
such  times  as  are  now  i^pointed  for  holding  sittings  at  niH 
pi  ins  in  Loudon  and  Middlesex,  for  the  purpose  of  disposing  of 
business  then  pending  and  undecided  in  such  courts  respective- 
ly. And  the  judgments  pronounced,  and  rules  and  orders  made, 
at  such  sittings,  shall  have  the  same  eflfiect  as  if  pronounced  or 
made  in  term  time.  Jd.  s.  3.  These  sittings  shall  be  holden 
in  pursuance  of  a  rule  or  order  of  the  court,  of  which  one 
\veek's  notice  shall  be  given  in  the  gazette.  Id.  s.  2.  See 
D'J  Rossi  v.  PolhiUt  9  Law  J.  334,  cp. 

So  trials  at  bar  may  be  appointed  for  the  vacation ;  and  the 
time  so  aupointed  shall  be  deemed  part  of  the  preceding  term. 
11  G.4^'  1  fr. 4.  r.  70,  *.  7. 

Holidays.']  There  was  formerly  a  long  list  of  holidays  esta<- 
blished  by  stat.  5  &  6  £d.  6,  c  3,  any  of  which,  if  occurring 
in  term  time,  was  deemed  a  dies  non.  But  by  stat.  3  &  4 
^Y.  4,  c.  42,  s.  43,  none  of  the  holidays  specified  in  the  statute 
of  Edward,  shall  now  be  observed  or  k^t  in  the  superior 
courts  of  Common  Law,  except  Sundays,  the  day  of  the  nati- 
vity of  our  Lord  and  the  three  following  days,  and  Monday 
and  Tuesday  in  Easter  week.  To  these  are  added  the  whole  of 
the  days  between  the  Thursday  before  and  the  Wednesday  next 
after  Easter  day,  if  they  occur  in  Easter  term.  11  G.  4  4r  I 
JV.  4,  c.  70,  s.  6,  ante  p.  2. 

CumiMtatUm  of  time,]  By  R.  G.  H.  2  W.  4,  r.  8,  it  is 
ordered  that  "  in  all  cases  in  which  any  particular  number  of 
days,  not  expressed  to  be  dear  days,  is  prescribed  by  the  rules 
or  practice  of  the  courts,  the  same  shall  be  redconed  ex- 
clusively of  the  first  day,  and  indusivdy  of  the  last  day»  unless 
the  last  day  shall  happen  to  fall  on  a  Sunday,  Christmas  <tey, 
Good-Friday,  or  a  day  appointed  for  a  public  Ust  or  thanks- 
giving, in  which  case  the  time  shall  be  reckoned  exdusively  of 
that  day  also." 

And  by  R.  G.  £.  2  W.  4,  it  is  ordered  that  "the  days  be- 
tween Thursday  next  before  and  the  Wednesday  next  after 
Easter  day,  shall  not  be  reckoned  or  induded  in  any  ni]eB»  or 
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notices,  or  other  proceedings,  except  notices  of  trial  or  notices 
of  enquiry,  in  any  of  the  courts  of  law  at  Westminster."  And 
this  rule  is  not  affected  by  stat.  2  W.  4,  c.  39,  s.  1 1  {ante  p.  1 1,) 
subsequently  passed,  which  was  intended  merely  to  remedy  the 
inconvenience  arising  from  the  return  of  writs ;  and  therefore 
where  a  replication  was  delivered  on  the  Wednesday  before 
Easter  day,  and  a  demurrer  to  it  not  until  the  Wednesday 
after,  the  court  held  that  the  latter  was  delivered  in  time. 
Barrwm  v.  Tate  et  al,  4  Bing.  N.  C.  443.  And  in  all  other 
cases,  where  particular  days  being  directed  to  be  kept  as  holi- 
days at  the  offices  of  these  courts,  prevent  a  i>erson  from 
taking  a  step  in  a  cause,  such  holidays  from  necessity  shall  not 
be  reckoned  within  the  time  otherwise  limited  for  taking  such 
step;  and  therefore  where  a  declaration,  indorsed  to  plead  in 
four  days,  was  filed  and  notice  given  of  it  on  the  24th  Decem- 
her,  and  judgment  for  want  of  a  plea  was  signed  on  the  29th, 
Gomey  B.  held  it  to  be  irregular;  for  Christmas  day  and  the 
three  following  days  being  declared  to  be  holidays  in  the 
offices  by  stat.  3  &  4  W.  4,  c.  42,  s.  43,  the  defendant  could 
not  take  the  declaration  out  of  the  office  in  time  to  plead. 
Whedery.  Green,  7  Dowl,  194.  Also,  in  moving  for  a  new 
trial,  where  the  cause  has  been  tried  in  vacation,  an  intervening 
Sunday  does  not  reckon  in  the  four  days  limited  for  that  pur- 
pose. But  in  all  other  cases,  a  holiday  reckons,  unless  it  be  the 
last  day  of  the  time  appointed  for  taking  the  particular  pro- 


Term*s  notice,  where  required,  and  how  given,']  Where  no 
step  has  been  taken  in  a  cause  for  four  terms,  the  courts,  in 
order  to  prevent  parties  from  being  taken  by  surprise,  require 
that  either  party,  intending  to  take  any  further  proceeding  in 
the  cause,  shall  give  to  the  other  a  term's  notice  thereof.  See 
J>9e  d,  Vernon  v.  Roe,  1  Ad.  8f  EL  14.  This  however  is  not 
^ecessaiy  with  respect  to  any  proceeding  after  verdict,  May  v. 
Wooding,  3  M.  ^  5.  600,  if  the  verdict  be  acquiesced  in  and 
^0  new  trial  granted.  Tipton  y.Meeke,  8  Moore,  679.  Deacon 
V.  Puller,  1  Cr,  Sf  M.  349.  Nor  is  it  necessary,  to  enable  the 
defendant  to  go  to  trial  by  proviso,  Theobald  v.  Crickmore, 
2B.§'^.  594^  or  to  move  for  judgment  as  in  case  of  a  nonsuit, 
Manby  v.  JVortly,  2  H\  Bl.  1223.  Doe  v.  Moses,  5  T.  R.  634. 
Shinfield  v.  Laxton,  2  DowL  778,  or  to  move  to  set  aside  pro- 
wedings.  Lumley  v.  Hempsm,  3  Mees,  §•  fV.  632.  Nor  is  it 
necessary  for  the  plaintiff  to  give  a  term's  notice,  where  his 
not  having  proceeded  arose  from  the  defendant's  having  pre- 
^ted  or  delayed  him,  Bosworth  v.  PhUips,  2  fV,  Bl.  784. 
^^ieyy.  Riley,  1  Doug.  71.  Watkins  v.  Haydon,  2  IV.  Bl. 
'^2,  or  where  the  proceedings  have  been  delayed  at  the  defen- 
dant's request.  Bland  v.  Darley,  3  T.  R.  530,  Evans  v. 
^»»«,  3  DowL  786. 
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Moving  for  a  concilium,  within  the  fear  terms,  although 
the  rule  was  not  served  until  afterwards,  has  been  deemed  a 
proceeding  in  the  cause,  so  as  to  render  a  term's  notice 
unnecessary.  Blatid  v.  Barley,  3  T.  R.  530.  So  is  a  notice 
of  trial,  although  countermanded.  3  East,  2  n.  So,  where 
plaintiff  gave  notice  of  his  intention  to  proceed,  within  the 
four  terms,  but  took  no  step  in  consequence,  it  was  hoiden 
that  this  notice  within  the  year  rendered  the  term's  notice 
unnecessary.  Richards  v.  Harris,  3  East,  1.  But  merely  ob- 
taining an  order  to  change  the  attorney,  is  not  sufficient  for 
this  purpose.  Deacon  v.  Fuller,  1  Cr.  Sf  M.  349.  So,  the 
attorney's  writing  to  the  attorney  of  the  opposite  party,  asking 
what  course  his  client  meant  to  take,  and  threatening  immediate 
proceedings,  and  at  another  time  stating  to  him  in  conversation 
what  evidence  he  had, — have  been  hoiden  not  to  dispense 
with  the  notice.   Doe  d.  Vernon  v.  Roe,  7  Ad,  8f  El.  14. 

The  form  of  the  notice  is  usually  thus :  Take  notice  that 
the  [plaintiff]  intends  to  proceed  in  this  cause,  after  the  end 
of  the  neat  term,  by  [here  mention  the  proceeding  intended 
to  be  taken.]  Let  it  be  intituled  in  the  court  and  cause,  and 
signed  and  directed,  as  any  other  notice  in  the  cause.  It 
must  be  given  before  the  term;  and  in  the  vacation  after  the 
term  the  party  may  proceed  in  the  action,  by  taking  that  step 
which  was  mentioned  in  his  notice.  See  Milbourne  v.  Nixon, 
2  T.  R.40.  In  one  case  it  seems  to  have  been  decided  that, 
instead  of  giving  notice  of  an  intention  to  proceed,  as  for 
instance,  notice  of  an  intention  to  give  notice  of  enquiry,  you 
might  at  once  give  the  term's  notice  of  enquiry.  Smith  v. 
Paul,  3  Smith,  101.  It  was  afterwards  ruled  otherwise.  Smith 
v.  Colman,  M.  S.  e.,  1 820.  But  since  that,  by  R.  G.  H.  2  W.  4, 
it  is  ordered  that  "  where  a  term's  notice  of  trial  or  enquiry 
is  required,  such  notice  may  be  given  at  any  time  before  the 
first  day  of  term ;" — seemingly  naeaning  that  the  notice  of  trial 
or  enquiry  itself  may  be  given  at  that  time. 

Who  may  practise  in  these  courts.]  The  parties  respectively 
in  any  action  or  other  proceeding  in  these  courts,  may  conduct 
and  advocate  their  cause  in  person,  without  the  aid  of  counsel 
or  attorney.  Or  a  party  may  have  his  cause  conducted  out  of 
court  by  an  attorney,  and  be  his  own  advocate  at  the  trial.  Or 
he  may  advocate  his  own  cause  at  the  trial,  and  may  have 
counsel  to  argue  any  points  of  law  that  may  arise  in  the  course 
of  it ;  but  if  he  chuse  to  address  the  jury,  he  roust  also  examine 
the  witnesses,  for  counsel  will  not  be  allowed  to  do  that  for 
him.  Shuttleworth  v.  Nicholson,  I  Moody  8f  R.  S54. 

No  person,  however,  is  allowed  to  act  as  advocate  for 
another,  in  the  courts  of  Queen's  Bench  and  Exchequer,  but 
a  Serjeant  at  law  or  barrister,  or  an  advocate  of  the  eccle- 
siastical or  admiralty  courts ;  and  none  but  Serjeants  at  law  are 
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aUowed  to  act  as  advocates  in  the  court  of  Common  Pleas  (un- 
less at  msi  prius),  it  being  now  expressly  decided  that  they  have 
the  "exclusive  privilege  of  practising,  pleading  and  audience** 
in  that  court.  In  the  matter  of  the  Serjeants  at  law,  8  Dowl. 
268,  9  Law  J,  339  cp. 

And  no  person  is  allowed  to  conduct  a  cause  in  these  courts, 
or  take  any  proceeding  in  it,  for  another,  as  his  attorney  or 
agent,  but  an  attorney  regularly  admitted  by,  and  on  the  rolls 
of,  some  one  of  these  courts.  Vide  post,  tit.  "Attorney.*' 


CHAPTER  II. 

The  Judges. 

Each  of  the  courts  of  Queen's  Bench  and  Common  Pleas, 
consists  of  a  chief  justice  and  four  puisne  judges,  and  the 
court  of  Exchequer  of  a  chief  baron  and  four  puisne  barons. 
Only  three  puisne  judges  or  barons,  however,  can  sit  in  banc  at 
the  same  time,  unless  in  the  absence  of  the  chief  justice  or  chief 
baron  respectively ;  11  G.  4  ^  1  W^.  4,  c.  70,  s.  I  ;  but  the  other 
puisne  judge  or  baron  may  sit  apart  from  the  court,  "for  the 
Winess  of  adding  and  justifying  bail,  discharging  insolvent 
debtors,  administering  oaths,  receiving  declarations  required  by 
statute,  hearing  and  deciding  upon  matters  on  motion,  and 
leaking  rules  and  orders  in  business  depending  in  the  court." 

M  nisi  prius.l  Three  sittings  at  nisi  prius  in  each  term,  for 
Middlesex,  and  one  for  London,  are  usually  appointed  by  each 
of  these  courts,  a  few  days  before  the  first  day  of  the  term,  and 
each  sitting  is  continued  de  die  in  diem  until  the  list  of  causes 
has  been  disposed  of.  The  sittings  at  nisi  prius  after  term,  are 
now  restricted  to  24  days  (exclusive  of  Sundays)  after  Hilary, 
Trinity  and  Michaelmas  terms  respectively,  and  to  six  days 
after  Easter  term,  for  both  London  and  Middlesex ;  but  with 
the  consent  of  parties,  causes  may  be  tried  even  after  the  ex- 
piration of  that  period.  1 1  G.  4  4*  1  fT.  4,  c.  70,  *.  7.  And  every 
judge  of  these  courts,  to  whatever  court  he  may  belong,  is 
authorized  to  sit  in  London  and  Middlesex,  for  the  trial  of 
issues  arising  in  any  of  the  said  courts.   Id.  s.  4. 

•4t  chambers.']  Every  judge  of  these  courts,  to  whatever 
court  he  may  belong,  is  authorized  to  transact  such  business 
at  chambers  or  elsewhere,  depending  in  any  of  the  said  courts, 
^  relates  to  the  matters  over  which  the  said  courts  have  a 
common  jurisdiction,  and  as  may,  according  to  the  course  and 
Pi^ctice  of  the  court,  be  transacted  bv  a  single  judge.  1 1  G. 
'^  8f  1  fT.  4,  c.  70,  s.  4.  And  by  stat.  1  &  2  Vict.  c.  45,  s.  1, 
^'ery  judge  of  the  said  courts  shall  have  equal  jurisdiction, 
power  and  authority  to  transact  out  of  court  such  business  as 
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may,  according  to  the  course  and  practice  of  the  court  be  so 
transacted  by  a  single  judge,  relating  to  any  suit  or  proceeding 
in  either  of  the  said  courts  of  Queen's  Bench,  Common  Pleas» 
or  on  the  common  law  or  revenue  side  of  the  court  of  Ex- 
chequer,— or  relating  to  the  granting  of  writs  of  certiorari  or 
habeas  corpus, — or  the  admitting  prisoners  in  criminal  charges- 
to  bail, — or  the  issuing  extents  or  other  process  for  the  recovery 
of  debts  due  to  her  Majesty, — or  relating  to  any  other  matter 
or  thing  usually  transacted  out  of  court, — although  the  sajd 
courts  have  no  common  jurisdiction  therein, — ^in  like  manner 
as  if  the  judge  transacting  such  business  had  been  a  judge  of 
the  court  to  which  the  same  by  law  belongs. 

As  to  the  business  usually  transacted  at  chambers,  we  shall 
treat  of  it  fully  in  a  subsequent  part  of  this  work,  under  the 
title  "Judges^  orders.'* 

On  drcuit.l  Besides  the  trial  of  causes  &c.,  the  judges  on 
their  circuits,  respectively,  are  authorized  to  grant  summonses 
and  make  orders,  in  all  actions  and  prosecutions,  which,  if 
brought  to  trial,  would  be  tried  upon  their  circuit,  whether 
they  be  judges  of  the  courts  respectively  in  which  the  records 
in  such  actions  or  prosecutions  were  made  up  or  not.  1  G.  4, 
c.  55,  s.  5.  The  stat.  1  &  2  Vict.  c.  45,  s.  1,  above  mentioned, 
also,  is  applicable  to  the  judges  on  circuit,  as  well  as  in  cham- 
bers or  elsewhere. 

Their  authority  to  make  general  rules^  The  judges  of  each 
of  these  courts  had  always  authority  to  make  rules  to  regulate 
the  practice  of  their  own  court.  But  when  it  was  first  in- 
tended to  introduce  an  uniformity  of  practice  in  these  courts, 
it  became  necessary  to  give  the  judges  of  all  these  courts, 
collectively,  a  power  to  make  rules  for  that  purpose;  and  there- 
fore it  was  enacted  by  stat.  11  G.  4  &  1 W.  4,  c.  70,  s.  1 1,  that 
in  all  cases  relating  to  the  practice  of  the  courts  of  King's 
Bench,  Common  Pleas  and  Exchequer,  in  matters  over  which 
these  courts  have  a  common  jurisdiction,  or  of  or  relating  to 
the  practice  of  the  court  of  error,  **  it  shall  be  lawful  for  the 
judges  of  the  said  courts  jointly,  or  any  eight  or  more  of  them, 
including  the  chiefs  of  each  court,  to  make  general  rules  and 
orders  for  regulating  the  proceedings  of  all  the  said  courts ; 
which  said  rules  and  orders,  so  made,  shall  be  observed  in  all 
the  said  courts ;  and  no  general  rule  or  order  respecting  such 
matters  shall  be  made  in  any  manner,  except  as  aforesaid." 
Also  by  the  act  for  the  uniformity  of  process  (2  W.  4,  c.  39), 
the  judges  are,  in  like  manner,  to  make  rules  for  the  effectual 
execution  of  that  act,  and  for  fixing  the  costs  to  be  allowed  in 
respect  of  the  matters  therein  contained ;  s.  14 ;  and  the  judges 
of  each  court  may  make  rules  for  the  conduct  of  their  officers 
relating  to  the  distribution  and  performances  of  the  duties  and 
business  to  be  performed  in  the  execution  of  that  act.  Sect.  18. 
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And  lastly,  by  stat.  3  &  4  W.  4,  c.  42,  s.  1,  the  judges  of 
these  courts,  or  any  eight  of  them,  (of  'whom  the  chiefs  of 
these  courts  should  be  three,)  may,  at  any  time  within  five 
years  from  the  1st  June  1833,  make  rules  and  orders  for  such 
alteration  in  the  mode  of  pleading  in  the  said  courts,  and  in 
the  mode  of  entering  and  transcribing  pleadings,  judgments 
and  other  proceedings,  and  other  regulations  as  to  the  payment 
of  costs  and  otherwise  for  carrying  into  effect  the  said  altera- 
tioiiB,  as  to  them  might  seem  expedient.  This  power  was 
afterwards  renewed  for  five  years  from  the  1st  November 
1838,  by  Stat.  1  8c  2  Vict.  c.  100,  with  this  proviso,  that  any 
rules  or  orders  made  under  the  authority  of  it,  should  be  laid 
before  Parliament,  and  not  come  into  force  for  six  months 
afterwards ;  before  which  time,  the  Queen  by  her  proclamation^ 
or  ^ther  house  of  parliament  by  a  resolution,  may  suspend 
such  rules  or  any  part  of  them. 


CHAPTER  III. 
The  immediate  officers  of  these  courts.    . 

The  masters^]  By  stat.  1  Vict.  c.  30,  the  offices  of  the  dif- 
ferent officers  on  the  civil  side  of  the  court  of  Queen's  Bench^ 
of  the  Common  Pleas,  and  on  the  plea  side  of  the  Exchequer, 
have  been  abolished ;  and  five  masters  are  appointed  for  each 
court,  who  are  to  execute  the  several  duties  of  the  offices 
thus  abolished;  sects,  1,  3,  5  ^  Schs.  A.  B. ;  and  for  that  pur- 
pose the  new  masters  may  appoint  so  many  clerks  and  mes- 
sengers, as  the  chief  justice  or  chief  baron  of  their  court  shall 
deem  necessary.  Sect,  12. 

All  money  paid  into  court,  after  an  entry  thereof  shall  be 
made  in  books  to  be  kept  for  that  purpose,  shall  be  paid  by  the 
masters  into  the  bank  of  England ;  and  the  masters  of  each 
court,  or  any  two  or  more  of  them,  may  afterwards  draw  upon 
the  bank,  for  any  sums  they  may  require  in  the  course  of  a 
suit.  Sect,  9. 

Also,  by  sect.  23,  the  masters  are  "  authorized,  empowered 
and  required,  subject  to  such  niles  and  orders  as  hereinafter 
mentioned,  to  tax  all  bills  of  costs  indiscriminately,  which 
shall  have  arisen  or  which  may  arise  in  cases  of  a  civil  nature 
in  any  of  the  said  courts,  or  in  the  court  of  error  in  the  ex- 
chequer chamber,  although  such  costs  may  not  have  arisen  in 
respect  of  business  done  in  the  court  to  which  such  masters 
may  belong ;  and  the  judges  of  the  said  courts,  or  any  eight 
or  more  of  them,  of  which  the  chiefs  of  each  of  the  said 
courts  shall  be  three,  shall  and  they  are  hereby  required,  by 
any  rule  or  order  to  be  from  time  to  time  made  either  in 
63 
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term  or  vacation,  to  establish  such  regulations  as  may  be  ne- 
cessary for  the  purpose  of  enforcing  uniformity  of  practice  in 
the  allowance  of  costs  in  the  common  law  courts,  and  of  in- 
suring as  far  as  may  be  practicable  an  equal  division  of  the 
business  of  taxation  amongst  the  masters  of  the  said  courts ; 
and  such  judges  shall  appoint  some  convenient  place,  in 
-v^'hich  the  said  business  of  taxation  shall  be  transacted  for  all 
the  said  courts." 

The  courts  frequently  refer  matters  to  these  masters,  in 
order  that  they  shall  make  enquiry  into  and  ascertain  particular 
facts  ;  and  when  thus  ascertained,  the  courts  act  upon  them. 
The  ordinary  reference  to  the  master,  in  actions  upon  bills  of 
exchange  and  the  like,  to  compute  tlie  principal  and  interest 
due  upon  them,  instead  of  executing  a  writ  of  enquiry,  shall 
be  fully  noticed  in  a  subsequent  part  of  this  work.  But 
besides  this,  generally,  in  matters  coming  before  the  court  by 
rule,  where  there  are  long  and  intricate  aflBdavits,  or  where  the 
character  of  an  attorney  is  impHcated,  the  court  very  often 
refer  such  matters  to  the  master,  with  directions  to  report  to 
them  the  facts.  The  affidavits  are  thereupon  lodged  with  the 
master,  and  he  may  call  for  fresh  affidavits  from  either  party, 
if  he  will;  but  the  court  have  no  power  to  compel  the  attend- 
ance of  any  witnesses  before  him.  M'Dougal  v.  NichoUs,  1 
Ear.  8f  M^.  341.  The  master,  after  hearing  the  parties  or 
their  counsel,  prepares  his  report ;  and  when  it  is  ready,  upon 
the  motion  of  either  party,  he  will  read  it  to  the  court,  and  the 
court  thereupon  dispose  of  the  original  rule. 

The  marshal  and  warden.']  The  marshal  of  the  Queen's  Bench 
prison,  has  the  government  of  that  prison,  and  the  custody  of 
all  prisoners  committed  there  by  any  of  the  judges  of  the  court 
of  Queen's  Bench.  He  is  an  officer  of  that  court.  The  prison 
of  the  Fleet  is  appropriated  to  prisoners  committed  by  the 
judges  of  the  court  of  Common  Pleas  or  barons  of  the  ex- 
chequer, and  is  under  the  government  of  a  warden,  usually 
called  the  warden  of  the  Fleet.  The  warden  is  deemed  an 
officer  of  both  these  courts,  and  of  the  Court  of  Chancery  also. 

By  R.  G.  H.  2  W.  4,  the  marshal  and  warden  shall  present 
to  the  judges  of  the  courts  of  Queen's  Bench,  Common  Pleas, 
and  Exchequer,  in  their  respective  chambers  at  Westminster, 
within  the  first  four  days  of  every  term,  a  list  of  all  such  pri- 
soners as  are  supersedeable,  showing  as  to  what  actions  and  on 
what  account  they  are  so,  and  as  to  what  actions  (if  any)  they 
still  remain  not  supersedeable.  And  if  any  prisoner,  who 
according  to  the  ordinary  practice  would  be  entitled  to  a  super- 
sedeas, be  not  entitled  thereto  for  any  special  reason,  the  party 
at  whose  suit  he  is  detained  shall  give  notice  thereof  to  the 
marshal  or  warden  respectively,  who  shall  thereupon  enter  the 
same  in  the  books  of  the  prison,  **  and  shall  also  present  to  the 
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j^idges  of  the  respective  courts  from  time  to  time  a  list  of  the 
prisoners  to  whom  such  special  matter  shall  relate,  showing 
sach  special  matter,  together  with  the  list  of  the  prisoners 
supersedeable."  Id.  s.  87. 

Commssioners.]  Commissioners  for  taking  affidavits,  are 
appointed  by  virtue  of  stat.  29,  C.  2,  c.  5,  in  every  place  of 
any  importance  throughout  England  and  Wales,  by  commission 
from  the  chief  and  one  or  more  of  the  puisne  judges  of  each 
of  these  courts,  for  the  taking  of  affidavits  in  all  matters  or 
causes  depending  or  to  be  depending  in  these  courts  respec- 
tively. They  are  nearly  in  all  cases  attornies  of  the  court. 
The  courts  have  also  appointed  commissioners  in  Scotland  and 
Ireland,  for  the  same  purpose,  in  pursuance  of  stat.  3  &  4  W. 
^,  c.  42,  s.  42. 

Also  persons  "  other  than  common  attornies  or  solicitors" 
are  appointed  in  every  place  of  any  importance,  throughout 
England  and  Wales,  by  commission  from  the  chief  and  one  or 
more  of  the  puisne  judges  of  each  of  these  courts,  for  the 
taking  of  recognizances  of  bail  in  any  action  depending  in  this 
court,  by  virtue  of  stat.  AW.S^M.  c.  4,  s.  1. 

Fee*  of  the  officers  of  the  court.']  The  following  table  of  fees, 
prepared  pursuant  to  the  statute  1  Vict.,  c.  30,  s.  6,  by 
commissioners  appointed  under  stat.  1 1  Geo.  4  &  1  W.  4,  c.  58, 
has  been  allowed  and  sanctioned  by  the  judges  of  the  superior 
courts  of  Common  Law  at  Westminster,  and  established  for 
the  said  courts. 

^*o  fee  whatever  to  be  taken  not  comprised  in  this  table ; 
and  whenever,  by  any  change  in  the  practice,  any  duty  shall 
cease  to  be  performed,  the  fee  thereon  also  to  cease. 


I.  mit  Fee. 

£.    s.    d. 
For  Signing,  Sealing,  and,  where  necessary.  Enter- 

^fig,  every  Writ,  and  for  Filing  the  same,  and 

indorsing  the  day  and  hour  when  filed  : — 

Writ  of  Capias          050 

Alias  Writ  of  Capias             ..' 026 

Pluries          026 

Writ  of  Summons 050 

Alias  or  Pluries         026 

Writ  of  Distringas 050 

Alias  or  Pluries          026 

Writ  of  Detainer 050 

Scire  Facias               0     5     0 

Habeas  Corpus  ad  Testificandum 0    5    0 


X2  Officers'  Fees. 

£ 

Procedendo    ..         ..         ••         •;         :\^r  ..^'  5 

Supersedeas  (except  when  it  is  a  Pnsoner's  Writ)  0 

Prohibition ^ 

Consultation             ..         ^ 

Commission  for  Witnesses              " 


Certiorari 


0 


Seisin  ••         ••         ••         ••         •"         --0 

Possession ^ 

Venditioni  Exponas              ^ 

Pone              ..         ..         I 

Distringas       ..         ..         ^ 

Re.fa.lo ^ 

Retomo  Habendo " 

Exigent         Jj 

AUocatur  Exigent " 

Proclamations           JJ 

Supersedeas  to  Exigent        JJ 

Capias  Utlagatum ^ 

Subpoena  on  Capias  Utlagatum J> 

"Writ  of  False  Judgment ^ 

Mandamus     . .         . .         •  •  *  •         •  •        ." ' 

All  other  Writs  not  specified,  except  Execution 

Writs  and  Writs  connected  with  the  Jury  Process  0 

Inquiry  of  Damages              ^ 

Writ  of  Trial             " 

Attachment J: 

Subpoena  before  the  Judge              " 

Subpoena  before  the  Sheriff            " 

Restitution  ..         ••         

Venire  Facias  Juratores  j    included  in  the 

Distringas  ..  ••     Y  fee  for  signing 

SittimL  to  a  county  Palatine  J  ^- -^  .. 
Habeas  Corpus  ad  Satistac.       J  ^^^g  are  sued  out  y       NiL 
^ cura  Causa  L      by  Defendant.     J 

For  searching  for  aU  Write  and  Pnecipes-each 
J^5SceS;*ofSe.^S%'.Ue copies,.  No.  U. 

2.  A'P'pearance  Fee, 

For  every  Appearance  entered,  whether  in  the  Ap- 

L»r«Tu>rBook  or  upon  the  Roll,  on  Cepi  Corpus     0     2 
J^eTA^et^^^^^^^^     other  Defendantsafterthe        ^^^^ 

For  everv  Certificate  of  *an  Appearance  being  entered. 
See  "  Certificate,"  No.  11. 
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£    5.  d. 

3.  Bail  Fee. 

For  Filing  every  Bail  Piece  0    3     0 

For  every  Allowance  and  Justification  of  Bail       ..030 
Every  Search  for  Special  Bail  Piece.  See  "  Searches," 

No.  10. 
Every  PosUterminum  on  Special  Bail  Piece  filed    •  •      Nil. 
Office  Copy  of  Special  Bail  Piece.    See  "  Office 

Copies,"  No.  14. 
To  a  Commissioner  for  taking  Special  Bail  in  the 

Country  . .  . .         ,.     in  each  cause  0    2     0 

4.  Rule  Fee. 

Bule  to  Plead  0    10 

Note. — No  Fee  to  be  taken  on  any  rules  to  de- 
clare, reply,  rejoin,  or  surrejoin,  or  any  Com- 
mon Rule  relating  to  Pleading,  or  on  Pri- 
soners* Rules. 

All  other  Common  Rules 0     10 

All  other  Rules,  when  taken  out,  whatever  be  their 

length  • .         . .      One  Fee  on  each  o/    0    4     0 

5.  Pleading  Fee. 

For  the  Pleadings,  when  Issue  is  joined  in  Fact  or 
in  Law,  or  both      . .         . .         . .       One  Fee  o/    0     7     0 

Note. — This  Fee  is  to  be  collected  on  signing 
the  Writ  of  Trial,  or  on  passing  the  Record, 
or  otherwise  on  the  Taxing  of  Costs. 

6.  Trial  Fee. 

For  signing  the  Jury  Process  and  passing  and  sealing 

the  Record  of  Nisi  Prius  0     7     0 

For  striking  and  reducing  a  Special  Jury  . .         ..110 
^or  attending  in  any  other  Court,  with  Documents 
filed  in  the  office  the  Officer's  Expenses. 

7.  Judgment  Fee. 

For  entering  an  Interlocutory  Judgment,  where  no 
Pleading  Fee  of  Seven  Shillings  has  been  pre- 
viously payable      ..         ..         ..         ..         ..050 

For  entering  a  Final  Judgment        0     7     0 

For  entering  a  Judgment  of  Non  Pros        . .         ..050 
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£    s.  d. 
For  a  Certilicate  of  a  Judgment. 

See  **  Certificate,"  No.  11. 
For  every  Satisfaction  acknowledged  upon  Record       0 

For  entering  an  Audita  Querela 0 

For  entering  a  Certiorari  out  of  Chancery  to  certify 

a  Record 0 

For  indorsing  the  Return  on  a  Writ  of  Certiorari. .     0 

For  exemplifying  a  Record 0 

For  Searches  for  Records  in  the  Upper  or  Inner 
Treasury. 

See  "Searches,"  No.  10. 
For  Copies,  of  Records. 

See  "  Copies,"  No.  14. 

8.  Execution  Fee. 

For  signing  and  sealing  every  Writ  of  Execution  ..01     0 
For  every  Commitment  in  Execution  and  making 

Marshal's  or  Warden's  Lists         0     3     0 

9.  Eiror  Fee. 

For  certifying  a  Record  upon  a  Writ  of  Error,  each 

roll  0  10     0 

For  drawing  and  entering  every  Rule  in  Error      . .     0    4     0 
For  entry  of  all  Proceedings  in  Writs  of  Error      . .        Nil. 
(Note. — ^All  Entries  of  Proceedings  in  Writs 
of  Error  are  to  be  prepared  by  the  At- 
tornies) 
For  Office  Copies  of  all  Proceedings,  when  required. 

See  *'  Office  Copies,"  No.  14. 
For  examining  the  Transcript  with  the  Roll,  with 

the  Clerk  of  the  House  of  Lords.  . .         ..110 

10.  Search  Fee. 

Every  search,  other  than  for  Appearances  and  Rules 

to  plead  in  the  same  Term  . .        per  Term.     0     0     3 

except  a  single  Term.     0     0     6 

Or  a  general  Search  for  Judgments,  where  an  Index 

is  kept        026 


11.  Certificate  Fee. 

For  every  Certificate  . .         . .     0 

For  every  Certified  Copy  of  an  Entry  in  the  Books      0 


1     0 
1     0 
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*     £    *.  rf. 
12.  Jffidavit  Fee. 

For  every  Affidavit  sworn  or  affirmed  in  Court,  or 
before  a  Commissioner,  or  in  tlie  Master's  Office, 
exclusive  of  the  Usher's  Fee./rom  each  Deponent     0     10 

13.  Entry,  Enrolment,  Registration^  and  Filing  Fee, 

For  every  Entry  of  an  Attorney's  Annual  Certificate    0     10 
For  every  Enrolment  or  Registration, 

each  Deed  or  Instrument    0    3     0 
For  filing  Bail-piece  taken  before  a  Commissioner 

in  the  country 01*0 

For  filing  each  Affidavit,  except  affidavits  to  hold 

to  Bail  and  of  Service  of  Process  . .         ..010 

For  filing  the  Affidavit  and  enrolling  the  Articles 

previous  to  the  Admission  of  an  Attorney         ..050 

Re-admission  026 

For  filing  Warrants  of  Attorney  or  Cognovits,  when 

filed  under  the  stat.  3  Geo.  4,  c.  39        . .         . .     0     1     0 

For  filing  Orders  of  Nisi  Prius         0     10 

For  filing  Judge's  Orders 0     10 

And  for  any  other  Instrument  filed  by  Order  of  the 

Court  or  of  a  judge  each     0     10 

14.  Copy,  TranscHpt,  or  Extract  Fee, 

AH  Office  Copies jjer  folio    0     0    6 

Every  other  Copy,  Transcript  or  Extract     per  folio     0     0     6 

15.  Taxation  Fee,  References,  and  Interrogatories , 

For  taxing  every  Bill  of  Costs  0     10 

If  exceeding  Three  Folios  ..  per  folio    0     0    4 

For  every  Report  or  Determination  of  a  Master  on 
Special  Reference  from  the  Court  . .         ..110 

For  every  Examination  vivfi,  voce  or  on  written  In- 
terrogatories ..         ..         ..         .•         ..110 

For  settling  every  Bond  as  Security  for  Costs        . .     0  10     6 
For  Outlawry,  see  "  Writs,"   **  Searches," 
"  Enrolments,"  "  Copies." 


FEES  OF  UNDER-USHERS  AND  CRIERS. 

On  the  taking,  adding,  or  justifying  Bail  in  Court 

each  usher    0     0     6 


0 

o 

H 

0 

o 

6 

0 

1 

0 

0 

2 

6 

0 

o 

6 

0 

0 

6 

0 

o 

6 

0 

1 

0 

0 

o 

3 

0 

o 

li 

0 

10 

0 

0 

1 

6 

0 

o 

li 

0 

1 

0 

0 

1 

0 

0 

1 

0 

0 

2 

0 

0 

0 

3 

16  Officers'  Few. 


For  every  Oath  or  Affidavit  sworn  or  Affirmation 

made  in  Court,  or  before  a  Judge  at  Westminster 

in  Term  time  etich 

For  every  Person  appearing  on  Recognizance  etich 

For  Bail  taken  at  Bar  (Q.  B.)  . .         . .  each 

For  an  Arraignment  at  Bar  (Q.  B.)  . .  each 

For  every  Fine  in  Court  (Q.  B.)      . .         .  •  each 

For  every  Discharge  in  Court  (Q.  B.)  . .  each 

For  exhibiting  Articles  of  the  Peace  • .  each 

For  reversing  an  Outlawry  in  Civil  Cases    . .  ecKh 

For  acknowledging  a  Deed  in  Court  . .  each 

For  a  person  charged  in  Elxecution  in  Court,  or 

turned  over  on  Habeas  Corpus    . .         .  •  each 

For  a  trial  at  Bar each 

Calling  and  swearing  Jury  on  Do each 

Swearing  every  Witness  on  Do each 

Attending  a  Jury  on  trial  at  Bar  when  they  withdraw 

to  consider  their  Verdict each 

Commission  sworn  in  Court  .  •         . .   each 

Estreat  delivered  on  oath  in  Court  . .         . .   each 

Recognizance  taken  in  Court  (except  of  Bail)  etich 
On  the  Signing  of  every  Final  Judgment    . .   each 
For  receiving  and  returning  a  Record  called  in 
Court,  for  the  Officer  or  Officers  producing  the 
same         . .         . .         . .         . .      each  Record    0     10 

For  Attendance  during  Argument  of  any  Case  in  the 
Crown  or  Special  Paper,  or  in  the  Court  of  Error 

One  Fee  for  all  the  Ushers    0    4     0 
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In  the  Exchequer  and  Common  Pleas, 

On  the  taking,  adding,  or  justifying  Bail  in  Court  0  0  4 
Every  Guardian  admitted  in  Court  . .  . .  0  0  4 
Every  Trial  at  Bar 0  10     0 

TIPSTAFFS*  FEES. 

Commitment  upon  Habeas   Corpus  at  Chambers 

One  Fee  of  0  10  6 

Renders  in  Discharge  of  Bail         0  10  6 

in  every  Action  after  the  first      . .         . .  0  6  0 

Commitments  in  Execution  by  the  Court            . .  0  10  6 
Habeas  Corpus  to  Courts  of  Queen's  Bench,  Com- 
mon Pleas  or  Exchequer            0  10  6 
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£    s.  d. 
Habeas  Corpus  to  take  Witnesses  into  Court  to 

give  Evidence,  or  for  Trial          ..          per  Diem    0  10     6 
Habeas  Corpus  to  Chambers  to  render  in  other  Ac- 
tions ..  

Bankrupts  taken  before  the  Commissioners 
Insokent  Debtors  to  be  heard  upon  their  Petition 
Journies  with  Bankrupts  or  Insolvents,  besides  Ex- 
penses of  Coach  Hire  or  Conveyance,  io  Principal 

per  Diem 

and  to  Assistant,  if  taken 

Prisoners  taken  into  Court  by  Rule  of  Court,  under 

the  Lords*  Act 0 

Trial  at  Bar   . .  . .  each  Tipstaff,  per  Diem 


JUDGES'  CLERKS. 

(whether  the  clerks  of  chief  or  of  puisne  judges.) 

1.  Summons  and  Order  Fees, 


0  10 

6 

0  10 

6 

0     3 

0 

1      1 

0 

0  10 

6 

0  10 

6 

0  10 

6 

0 


IS,  each  Cause,  in  Term     . .         . .         ..010 

!         ■                         in  Vacation            . .         . .  0    2     0 

Sununons  and  Order  to  try  an  Issue  before  the 

Sheriff 010 

Order  for  Writ  of  Distringas           0    3    0 

wder  to  hold  to  Bail,  upon  AflSdavit  before  suing 

outaWrit            0    3     0 

Order  for  AUovirance  of  Bail            0    3     0 

Order  to  enter  up  Judgment  on  an  old  Warrant  of 

Attorney 040 

Order  to  enter  Satisfaction  upon  Do 0    3     0 

Order  to  deUver  Documents  off  the  File    ..         ..  0    4 

^der  to  sue  or  defend  in  form4  pauperis    .         . .  Nil. 

^der  for  Admission  to  sue  or  defend  by  Guardian  0    3     4 
wder  to  charge  a  person,  in  custody  for  criminal 

niatter,  with  an  Action 0    3     0 

^der  to  change  the  Venue             0    3     0 

^rder  for  amending  Record            0    3     0 

^er  for  a  Special  Jury 0    3     0 

Order  of  Reference  to  Arbitration,  from  each  Party 

applying  for  the  Order 0    4    0 

'Jrderto  compel  the  Attendance  of  Witnesses  before 

8J1  Arbitrator        030 

r"*er  to  remand  a  Prisoner            0    3     0 

^^er  to  remand  or  discharge  a  Seaman    . .         . .  0    3     0 

^rder  to  docquet  Judgment  Roll 0    3    0 


3 

0 

3 

0 

3 

0 

3 

0 

3 

0 

3 

0 

2 

0 

5 

0 

10 

6 

10 

6 

2 

6 

10 

6 

2 

0 

2 

0 

2 

0 
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£    s.   d. 
Order  to  file  a  Certificate  of  aa  Acknowledg;ment  of 

aDeed 0     3     0 

Order  undertaking  to  pay  Debt  or  Costs,  or  to  pay 

Attorney's  Bill,  on  Taxation       O 

Order  to  enter  Appearance  . .         . .  . .  O 

Order  to  render  in  Discharge  of  Bail  . .  . .  O 

Order  to  exonerate  Bail        O 

Order  for  Judgment  on  Writ  of  Scire  Facias  . .  O 

Order  to  make  a  Rule  of  Court  absolute    . .         . .  O 

Order,  other  than  above  mentioned  . .         . .  O 

Special  Commission  to  take  Acknowledgment  of  a 

Married  Woman   . .  O 

Fiat  for  Admission  of  Attorney O 

Recognizance  to  appear  and  plead O 

Fiat  for  the  EoroUnent  of  a  Deed O 

Fiat  for  Commissions  of  Sewers O 

Fiat  for  a  Certiorari  on  the' Crown  side     . .         . .  O 
Fiat  for  Habeas  Corpus  on  the  Crown  side           . .  0 
Fiat  for  Habeas  Corpus  ad  testificandum   . .          . .  0 
Bond  for  a  Merchant  (being  a  Member  of  Parlia- 
ment) and  his  Sureties,  under  the  Statute        ..  0  10     6 

2.  Bail  Fees, 

Bails  on  Cepi  Corpus  in  Term  or  Vacation  (out  of 

which  6d,  to  the  Porter  of  Serjeants'  Inn)  . .  0  2  6 
Do.  on  Habeas  Corpus  in  a  Civil  Suit,  in  Term  or 

Vacation  (out  of  which  6d.  to  the  Porter)  . .  0  2  6 
Justifying  Bail,  in  Term  or  Vacation  . .  ..020 

Delivering  Bail  Pieces  off  the  File,  to  Attorney,  for 

him  to  take  to  Westminster        . .         . .         . .      0     10 

Delivering  Bail  Pieces  off  the  File,  which  have  been 

filed  above  a  year OlO 

Bail  on  Certiorari,  in  Term  or  Vacation  (out  of 

which  6d,  to  the  Porter) 0     2     6 

Bail  in  Error  0     2     0 

Surrender  in  discharge  of  Bail,  and  Commitment 

thereon,  (out  of  which  1*.  to  the  Porter)  . .     0     7     6 

Commitments  to  the  Custody  of  the  Marshal  or 

Warden  (out  of  which  6d.  to  the  Porter)  . .     0    3     6 

Added  Bail 0    2    0 

Approbation  of  Commissioners  for  taking  Special 

Bail  0     2     6 

Approbation  of  Commissioners  for  taking  Affidavits  0  2  6 
Commission  for  taking    Special    Bail    (including 

parchment,  ingrossing  or  printing  and  sealing) 

Chief  Judge's  Clerk's  Fee  116 
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Commission  for  taking  Affidavits  (including  parch- 
ment, ingrossing  or  printing  and  sealing)  Chief 
Judge's  Clerk's  Fee 


1     1     6 


3.  Attentlance  and  Service  Fees. 


Attendance  as  Commissioners  to  take  Affidavits  . .  0     6     8 

Attending  to  take  Interrogatories     . .         per  diem  110 

Attendance  at  Trial  at  Bar    . .          . .         per  diem  1     1     0 
Attendance  at  the  Judge's  House,  or  elsewhere  than 

at  Chambers,  at  the  request  of  a  party  . .         . .  0     6     8 

£ntry  of  Caveat        026 

Special  case  for  the  opinion  of  the  Court  ..         ..  0    2     6 

Special  case  from  Chancery            0    5     0 

Special  Verdict          0     2     6 

Demurrer  and  other  paper  books 0    2    0 

Exhibit  to  which  Judge's  Signature  is  required     . .  0     10 

Deed  acknowledged 010 

Deed  acknowledged  by  Married  Women    . .          . .  0     7     6 

Second  Acknowledgment  by  Do 0    3     6 

Certificate  on  Nisi  Prius  Record 0    2     6 

Certificate  of  Bail  not  being  put  in  . .         ..026 

^Pying  Judge's  Notes        0106 

Producing  Judge's  Notes 0    2     6 

^cape  Warrant        0    5     0 

^Variant  to  apprehend  a  bankrupt 0  10     6 

Attendance  by  Counsel        . .         . .          each  side  0     5    0 

S|gning  a  Bill  of  Exceptions            0    5    0 

Signing  Depositions ..020 

Certificate  on  Special  case  to  Courts  of  Equity      . .  0  10    6 

4.  Oj^ice  Copies, 

Office  Copies  of  Interrogatories        ..         per  folio  0     0     6 

I>o.          of  Depositions               ..         per  folio  0     0     6 

I>o.          of  Affidavits,  if  required          per  folio  0     0     6 

5.  Affidavits. 

^or  taking  Affidavits   or  Affirmations,  from  each 
*^eponent,  including  all  Exhibits  annexed, 

in  Term 010 

in  Vacation  . .  . .         . .  ..020 

*or  keeping  Affidavits,  and  carrying  them  to  the 

Rule  office,  to  be  filed each  0     10 

*'iat  for  Allowance  of  a  Writ  of  Error  to  the  Exche- 

^^«r  Chamber 0    6    2 

^0 to  Parliament        ..  0  12    4 
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Office  hours.']  In  the  court  of  Qaeen's  Bench,  by  R.  T.  7  W. 
4,  it  is  ordered  that  all  the  offices  (the  rule  office  excepted) 
shall  be  open,  in  term  time,  from  eleven  in  the  forenoon  till 
five  in  the  afternoon,  and  not  in  the  evening ;  and  that  the 
Rule  office  be  open,  in  term  time,  from  eleven  in  the  forenoon 
till  three  in  the  afternoon,  and  from  six  till  eight  in  the  even- 
ing. In  vacation,  all  the  offices  shall  be  open  from  eleven  in 
the  forenoon  till  three  in  the  afternoon,  except  between  the 
10th  of  August  and  24th  of  October,  when  they  shall  be  open 
from  eleven  in  the  forenoon  till  two  in  the  afternoon. 

In  the  court  of  Common  Pleas,  by  R.  T.  7  W.  4,  it  is  ordered, 
that  all  the  offices  (the  Secondaries'  excepted)  be  open,  in 
term,  from  eleven  in  the  forenoon  till  five  in  the  afternoon ; 
and  that  the  Secondaries'  office  be  open  in  term  from  eleven 
in  the  forenoon  till  three  in  the  afternoon,  and  from  six  till 
eight  o'clock  in  the  evening.  In  vacation,  all  the  offices  shall 
be  open  from  eleven  in  the  forenoon  till  three  in  the  afternoon, 
except  between  the  10th  of  August  and  24th  of  October,  when 
they  are  to  be  open  from  eleven  in  the  forenoon  till  two  in  the 
afternoon  only. 

In  the  court  of  Exchequer,  by  R.  M.  2  W.  4,  the  Exchequer 
Office  of  Pleas  shall,  during  term  and  one  week  after,  be  open 
from  eleven  in  the  forenoon  till  three  in  the  aftemooD,  and 
from  six  to  nine  in  the  evening ;  and  at  other  times,  from 
eleven  in  the  forenoon  till  four  o'clock  in  the  afternoon,  the 
usual  holidays  excepted,  when  the  said  office  is  to  be  closed. 

Holidays  in  the  OfficesJ]  Formerly  there  were  a  great  number 
of  holidays,  established  by  stat.  5  &  6  Ed.  6,  c.  3,  and  kept  by 
the  different  offices  of  the  courts  of  law  at  Westminster.  But 
by  Stat.  3  &  4  W.  4,  c.  42,  s.  43,  none  of  the  days  mentioned 
in  the  said  statute,  shall  be  observed  or  kept  in  the  said  courts, 
or  in  the  several  offices  belonging  thereto,  except  Sundays,  the 
day  of  the  nativity  of  our  Lord  and  the  three  following  days, 
and  Monday  and  Tuesday  in  Easter  week.  And  since,  by 
R.  G.  H.  6  W.  4,  reciting  this  act,  it  is  ordered  that  in  addition 
to  the  said  days,  the  following  and  none  other  shall  be  observed 
or  kept  as  holidays  in  the  several  offices  belonging  to  the  said 
courts,  viz.  Good  Friday  and  Easter  eve,  and  such  of  the  five 
following  days  as  may  not  fall  in  the  time  of  term,  but  not 
otherwise, — the  birthday  of  our  lord  the  King,  the  birthday  of 
our  lady  the  Queen,  the  day  of  the  accession  of  our  lord  the 
King,  Whit-Monday  and  Whit-Tuesday.  The  stat.  11  G.4, 
and  1  W.  4,  c.  70,  s.  6,  which  makes  the  whole  of  the  days  be- 
tween the  Thursday  before  and  the  Wednesday  next  after 
Easter  day,  holidays  in  court,  if  they  occur  in  Easter  term, 
does  not  extend  to  the  offices ;  but  these  days  shall  not  he  in- 
cluded in  any  rules,  or  notices,  or  other  proceedings,  except 
notices  of  trial  or  notices  of  enquiry.  R.  G.  E.2  W.4, 
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Besides  the  holidays  here  expressly  named,  it  is  provided  by 
Stat.  1  W.  4,  c.  7,  (which  enables  the  judge,  before  whom  the 
issue  in  any  action  shall  be  tried,  to  award  speedy  execution) » 
that  no  officer  of  the  said  courts  shall,  for  the  purpose  of  tax- 
ing costs  on  any  judgment  to  be  signed  by  virtue  of  that  act, 
be  compelled  to  attend  at  any  time  between  the  last  day  of 
August  and  the  2 1  st  day  of  October  in  any  year.  1  fV.  4,  c.  7,  *.  6. 


CHAPTER  IV. 
Sheriffs. 

SECTION  I. 

Sheriffs,  their  deputies  and  duties. 

Sheriffs^]  A  sheriff  is  appointed  for  each  county  in  England 
and  Wales.  There  are  also  certain  cities  and  towns,  which  are 
counties  of  themselves,  for  which  sheriffs  are  appointed :  some 
have  two  sheriffs,  viz.  the  cities  of  Bristol,  Chester,  Coventry, 
Gloacester,  lincohi,  London,  Norwich  and  York ;  some  only 
one,  viz.  the  cities  of  Canterbury,  Exeter,  Lichfield,  Worcester, 
and  the  towns  of  Caermarthen,  Haverfordwest,  Kingston  upon 
Hull,  Newcastle  upon  Tyne,  Nottingham,  Poole  and  South- 
^Pton.  A  sheriff  is  also  appointed  for  the  city  of  Oxford, 
although  it  be  not  a  county  of  itself.  See  Grainger  v.  Taunton, 
5  DoiDl.  1 90.  The  sheriffs  of  London  are  the  same  which  serve 
also  for  Middlesex;  but  although  two  individuals  actually 
exercise  the  office,  yet  with  respect  to  Middlesex,  in  contem- 
plation of  law,  they  constitute  but  one  sheriff,  and  in  all  writs 
and  other  legal  proceedings  they  are  named  the  "  sheriff  of 
Middlesex"  in  the  singular  number ;  if  named  "  sheriffs  "  in 
tjie  plural,  the  writ  or  proceeding  would  be  irregular  and  bad. 
Jackson  v.  Jctchson,  3  DowL  182.  We  shall  treat  of  the  direc- 
tion of  writs  to  these  sheriffs  hereafter,  in  a  subsequent  part 
of  this  work. 

U^^dersheriffs.]  SheriflEs  perform  the  principal  part  of  their 
duties  by  deputy.  And  by  stat.  23  H.  6,  c.  9,  every  sheriff 
f^aiV  appoint  such  deputy  (now  called  an  undersheriff) 
ofifore  he  return  any  writs,  to  receive  all  manner  of  writs 
^d  warrants  to  be  delivered  to  him,  under  a  penalty  of 
^^.,  and  of  treble  damages  to  any  person  aggrieved  by  his  not 
wing  80.  The  undersheriff  in  fact  executes  all  the  duties  of 
}ae  sheriff,  relating  to  the  execution  of  writs,  the  returning  of 
i^  process,  summoning  jurors,  executing  writs  of  enquiry, 
^'nts  of  trial,  &c. 
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Sheriffs'  deputies.']  Also,  besides  the  undersheriff,  by  stat. 
3  &  4  W.  4,  c.  42,  8.  20,  "  the  sheriflf  of  each  county  in 
England  and  Wales,  shall  severally  name  a  sufficient  deputy, 
who  shall  be  resident  or  have  an  office  within  one  mile  from 
the  inner  temple  hall,  for  the  receipt  of  writs,  granting 
warrants  thereon,  making  returns  thereto,  and  accepting  of 
all  rules  and  orders  to  be  made  on  or  touching  the  execution 
of  any  process  or  writ  to  be  directed  to  such  sheriff."  If  he 
neglect  to  appoint  such  a  deputy,  and  a  suitor  be  damnified 
by  his  not  having  done  so,  he  will  be  liable  to  an  action  for 
the  damage  sustained.  See  Brackenhury  v.  Laurie,  3  Doivl. 
180. 

Sheriffs'  officers.']  The  sheriff  usually  has  certain  officers 
under  him,  commonly  called  sheriff's  officers,  for  the  purpose 
of  executing  writs.  And  as  their  acts  in  doing  so,  often 
involve  the  sheriff  in  a  great  degree  of  responsibility,  he  usu- 
ally takes  from  them  a  bond  with  sureties  in  a  considerable 
sum,  conditioned  to  indemnify  him  from  all  actions,  &c.,  for 
for  any  thing  to  be  done  by  them ;  and  from  their  being  thus 
bound,  they  are  often  called  bound  bailiffs. 

The  sheriff,  however,  at  the  request  of  the  party  suing  out 
a  writ  or  his  attorney,  may  direct  his  warrant  thereon  to  any 
other  person,  (not  being  one  of  his  own  officers,  see  Baison  v. 
Meggot,  1  Har.  &  W.,  659,  4  DowL  557.  Corbet  v.  Brown, 
f>  D(ywl.  794),  who  in  that  case  is  termed  a  special  bailiff;  but 
the  sheriff  in  such  a  case  is  not  liable  to  the  party  for  any 
thing  that  may  occur  in  the  execution  of  the  writ ;  indeed  the 
latter  cannot  even  rule  him  to  return  it. 

Duties  of  sheriffs  arid  their  qfficei^s.]  Their  duties  in  the 
execution  of  writs,  we  shall  consider  fully  when  we  come  to 
treat  of  those  writs,  and  under  the  title  "Arrest."  Their 
duties  in  the  execution  of  writs  of  enquiry,  in  trying  causes 
under  writs  of  trial,  and  in  taking  inquisitions  upon  writs  of 
elegit,  we  shall  treat  of  under  these  different  heads.  And 
their  right  to  an  indemnity,  or  to  a  rule  of  interpleader,  shall 
be  treated  of  under  the  title  "  Execution."  The  other  duties 
of  the  sheriff  or  his  officers  shall  also  be  mentioned  under  their 
their  proper  heads,  in  the  course  of  the  work. 


SECTION  II. 

Sheriffs*  poundage,  and  their  officers'  fees. 

Sheriffs'  poundage.]  Upon  executing  a  fi.  fa.  the  sheriff  is 
entitled  to  1^.  in  the  pound  for  the  first  1 00/.  of  the  amount 
levied,  and  to  6d.  for  every  pound  beyond  that.  29  El.  c,  4, 


Sheriffs.  23 

anisee  R.  v.  Robinson,  4  Dowl.  447.  Upon  executing  a  ca.  sa. 
he  is  entitled  to  the  like  poundage,  calculated  on  the  sum 
indorsed  upon  the  writ.  29  El.  c.  4.  3  G.  1,  c.  15,  *.  17. 
And  upon  executing  an  elegit,  or  a  writ  of  possession  in  eject- 
ment, he  is  entitled  to  Is.  in  the  pound  of  the  yearly  value  of 
the  lands  extended  or  recovered,  if  the  yearly  value  do  not 
eiceedlOO/.,  and  Od.  in  the  pound  beyond  that  sum.  3  G.  1, 
e.  15,1. 16.  And  this  is  not  at  all  affected  by  the  statute  as 
to  officers*  fees,  and  the  table  of  those  fees,  recently  estab- 
lished, which  shall  be  mentioned  under  the  next  head. 
Daties  v.  Griffith,  8  Law,  /.,  70,  ex.,  7  Dowl.  204. 

By  Stat.  43  G.  3,  c.  46,  s.  5,  in  every  case  of  execution 
against  the  goods  of  a  defendant,  the  plaintiff  may  also  levy 
the  poundage,  fees  and  other  expenses  of  the  execution,  over 
and  above  the  sum  recovered  by  the  judgment.  This  does 
not  extend  to  execution  against  the  goods  of  a  plaintiff.  Ba- 
*?r  v.  Sydee,  7  Taunt.  179.  And  in  cases  within  the  act,  care 
must  be  taken  to  keep  the  fees  and  expenses  within  such  a 
reasonable  sum  as  will  be  allowed  upon  taxation ;  otherwise 
the  court,  on  motion,  will  order  the  excess  to  be  refunded, 
^th  costs  to  be  paid  by  the  defendant.  Benwell  v  Oakley,  2 
Taunt.  147.  See  Rumsey  v.  Tufnell,  2  Bing.  265.  Where  the 
sheriff,  having  levied  under  a  JJ. /a.  and  received  the  money, 
vras  obliged  to  pay  it  back  upon  the  judgment  and  execution 
being  set  aside  for  irregularity,  and  he  did  so  with  the  plain- 
tiff's assent :  it  was  holden  that  this  statute  did  not  take  away 
^is  remedy  by  action  against  the  plaintiff,  for  the  amount  of 
his  poundage.    Rawstome  v.  fVilkitisun,  4  Af.  &  S.  256. 

Officers'  fees."]  The  old  statutes  as  to  officers*  fees  are  now 
rep^ed,  and  sheriffs*  officers  hereafter  shall  demand  and  take 
only  such  fees,  &c.  as  are  allow^ed  by  the  master  on  taxation  : 
if  they  demand  or  receive  more,  or  if  any  person  under  pre- 
tence of  being  an  officer  shall  demand  or  receive  greater  fees, 
*«•»  then,  upon  complaint  thereof  to  the  court,  before  the  last 
%  of  the  term  next  following  the  act  complained  of,  they 
shall  be  adjudged  guilty  of  a  contempt  of  the  court,  and  be 
punished  accordingly ;  and  the  court  may  award  costs  to  the 
l^rty  complaining.  1  f^ict.  c.  55,  s.  1—4. 

I'he  following  is  a  list  of  the  fees  now  allowed  by  the  masters. 
And  the  court  on  no  pretence  will  allow  any  fees  or  expenses 
not  included  in  it ;  but  such  fees  or  expenses,  if  paid  at  all, 
niust  be  paid  by  the  sheriff  out  of  his  poundage.  Slater  v. 
Haines,  10  Law  J.,  100,  ex. 

Table  of  Fees. 

£    s.  d, 
for  every  Warrant  which  shall  be  granted  by  the 
Sheriff  to  his  Officer  upon  any  Writ  or  Process  : — 
In  London  and  Middlesex 0    2     G 
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£ 
And  on  Crown  and  Outlawry  Process,  an  additional     0 
In  all  other  Counties  where  the  most  distant  part 
of  the  County  shall  not  exceed  100  Miles  from 

London ..         ..      O 

Not  exceeding  200  Miles O 

Exceeding  200  Miles 0 

For  an  Arrest  in  London     • .  0 

In  Middlesex,  not  exceeding  a  Mile  from  the  General 

Post  Office 0 

Not  exceeding  Seven  Miles  from  the  same  place  . .      1 
In  other  Counties,  not  exceeding  a  mile  from  the 

Officer's  residence  0 

Not  exceeding  Seven  Miles 1 

Exceeding  Seven  Miles        1 

For  conveying  the  Defendant  to  Gaol  from  the  Place 

of  Arrest per  mile     0 

For  an  undertaking  to  give  a  Bail  Bond  • .  . .  0 
Where  there  are  several  Defendants  in  a  Writ  of 
Capias,  and  Warrants  are  issued  thereon  by  the 
Under-sheriff  against  more  than  one  Defendant, 
no  more  shall  be  charged  in  any  case  for  each 
Warrant,  after  the  first,  than _  p     2    6 

For  a  Bail  Bond, 

If  the  Debt  shaU  not  exceed  £50 0 

Do.                        £100 1 

Do.                        £150 1 

Do.                         £300 2 

Do.                         £400 3 

Do.                         £500 4 

If  it  shall  exceed                 £500 5 

For  receiving  Money  under  the  statute  upon  De- 
posit for  Arrest,  and  paying  the  same  into  Court, 

if  in  London  or  Middlesex           0 

If  in  any  other  County        0 

Bond  in  Replevin. 

Instead  of  the  allowance  of  the  Fees  upon  the  same 
scale  as  the  Bail  Bond,  the  Fee  of  One  Pound  One 
Shilling  only  is  allowed,  whatever  be  the  amount, 
if  above  £20  110 

For  Piling  the  Bail  Bond. 

If  the  Arrest  be  made  in  London  or  Middlesex     . .     0    2    0 
If  in  any  other  County        0    4    0 
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£    t.    d. 
Assignment  of  Bail  or  other  Bond. 

If  in  London  or  Middlesex 0    5    0 

If  in  anj  other  County,  including  postage . .         . .     0    7     6 
For  the  return  to  any  Writ  of  Habeas  Corpus,  if  one 

Action        ..         ..      0  12     0 

And  for  each  Action  after  the  first 0    2     6 

For  the  Bailiff  to  conduct  Prisoner  to  Gaol,  per  diem    0  10    0 
And  travelling  Expenses     . .         . .  per  mile    0     10 

For  searching  Offices  for  Detainers  . .         . .     0     10 

Bailiff's  Messenger  for  that  purpose  . .         . .     0    2     6 

To  the  Bailiffs,  for  executing  Warrant  on  Extent, 
Capias  Utlagatum,  Levari  Facias,  Fieri  Facias, 
Ca.  Sa.,  Ne  Exeat,  Attachment,  Elegit,  Writ  of 
Possession,  Forfeited  Recognizance,  Process  from 
Pipe  Office,  and  other  like  matters,  for  each,  if 
the  distance  from  the  Sheriff's  Office*  or  the 
Bailiff's  residence  do  not  exceed  Five  Miles  . .  110 
If  bejrond  that  distance        . .         . .  per  mile    0    0     6 

On  Distringas  in  London 0    5     0 

Iq  Middlesex  not  exceeding  Five  Miles  firom  General 

Post  Office 0    5     0 

In  other  Counties,  not  exceeding  Five  Miles  from  Offi- 
cer's Residence 050 

Exceeding  Five  Miles  0100 

For  each  Man  left  in  Possession,  when  absolutely 
necessary — 

If  boarded per  diem    0    3     6 

If  not  boarded  . .         . .  per  diem    0    5    0 

For  every  Sale  by  Auction,  notwithstanding  the 
Defendant  should  become  Bankrupt  or  Insol- 
vent, where  the  Property  sold  does  not  pro- 
duce more  than  300/.  5  per  cent. ;— 480/.  4 
per  cent. ; — ^500/.  3  per  cent. ;  and  where  it 
exceeds  500/.  2^  per  cent. 
For  the  Certificate  of  Sale  to  save  Auction  Duty  . .  0  2  6 
Bond  of  Indemnity,  besides  Stamps  ..         ..      1  10    0 

Certificate  of  Execution  having  issued  for  Record       0    5    0 

On  Writs  of  Thiol  and  Inquinf. 

For  fi  Deputation      ..         .•         ..         ..         ..110 

On  lodging  Writ  for  entering  Cause  and  Warrant 
for  summoning  Jury,  which  Fee  shall  be  forfeited 
incase  of  countermand  of  Trial  ..         ••        ••     0    4    0 

On  Trial  or  Inquisition, 
Sheriff  for  presiding .110 
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£  s.  d. 
Bailiff  for  summoning  Jury,  and  attendance  in  Court  0  4  0 
And  if  held  at  the  Office  of  the  Under-sheriff 

For  hire  of  Room,  if  actually  paid,  not  ex- 
ceeding   0  10     0 

For  Travelling  Expenses  of  TTnder-sheriff  from  his 
Office  to  place  where  Trial  or  Inquisition  held 

per  mile     0      10 
To  the  Bailiff,  from  his  residence    . .  per  mile     0     0     6 

In  all  cases  in  which  it  shall  appear  to  the 
Master  that  a  saving  of  Expense  has  accrued 
to  the  Parties,  by  reason  of  a  Writ  of  Trial 
having  been  executed  by  Deputation,  the 
Fee  for  such  Deputation  shall  be  allowed. 
On  Writs  of  Extent,  Elegit,  Capias  Utlagatum,  and 
others  of  the  like  nature ;   for  summoning  the 
Jury,  use  of  Room,  presiding  at  the  Inquisition, 

&c 2     2     0 

Jury    ..         .,  0   12     0 

For  Travelling  Expences  of  Under-sheriff  from  his 

Office  to  the  place  of  Inquisition  . .  per  mile     0     1     0 

For  drawing  and  engrossing  the  Inquisition,  per 

folio  0     1     6 

For  a  Summons  for  the  attendance  of  a  Witness  0     5    0 

Fees  on  IVnts  of  Trial  and  Inquisition. 

The  Travelling  Expenses  of  the  Under-sheriff  from 
his  Office,  and  of  the  Bailiff  from  his  Residence, 
to  the  place  where  the  Trial  or  Inquisition  is  held, 
are  to  be  apportioned  rateably  to  the  parties,  if 
more  than  one  Trial  or  Inquisition  be  held  at  the 
same  time  and  place. 

In  Replevin. 
Bond.    See  ante,  p.  24. 

Precept  to  Bailiff 0     2    6 

Notice  for  Service  on  Defendant     . .         . .         . .     0    2    6 

Broker,  where  the  sum  demanded  and  due  shall  ex- 
ceed 20/.,  and  shall  not  exceed  50/.,  for  Appraise- 
ment and  Affidavit  of  value        0  10    6 

Where  it  shall  exceed  50/ 1     1    0 

And  his  Travelling  Expenses  from  his  residence  to 

the  place  where  the  Goods  are-  . .  per  mile    0    0    6 

Bailiff  for  summoning  Parties  and  delivering  Goods 

to  tenant 1     1    0 

And  his  Tnwelling  Expenses  same  as  Broker. 
For  the  Warrant,  Record,  and  Return  of  a  Re.  fa. 
lo.,  Accedas  ad  Curiam,  Pone,  or  Writ  of  False 
Judgment ..     0  16    & 
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£   s.    d. 

For  Writ  Retorao  Habendo 0    4     6 

For  each  Summons  on  a  Writ  of  sci.  fa.,  or  for  the 

Service  of  Writ  of  Capias  where  no  Arrest        . .     0    5     0 
And  Mileage  . .         . .         . .         . .  per  mile    0     10 

For  recording  each  Demand  or  Proclamation  under 

Writs  of  Outlawry  0     2     0 

For  Bailiif  for  making  each  Demand  or  Proclama- 
tion on  Writs  of  Outlawry  in  London  and  Mid- 
dlesex  0     2     6 

In  other  Counties 060 

And  Travelling  Expenses  if  the  distance  shall  ex- 
ceed Five  Miles,  then  for  every  Mile  beyond  that 

distance - 006 

For  any  Supersedeas,  Writ  of  Error,  Order  Liberate 
or  Discharge  to  any  Writ  or  Process,  or  for  the 
release  of  any  Defendant  in  Custody  (unless  in 
the  Prison  of  the  County),  or  of  Goods  taken  in 

Execution 046 

For  the  return  of  any  Writ  or  Process,  and  Filing 
the  same,  exclusive  the  Fee  paid  on  Filing        . .     0     10 

Jury  Process. 

For  Return  to  Common  Venire 0    3     6 

The  like  to  Special 050 

The  like  on  Distringas  or  Habeas  Corpus  for  Com- 
mon Jury    0  12     0 

The  like  for  Special  Jury 0  14     0 

The  like  with  a  View  10     0 

The  like  to  a  Traverse  Venire  0  14     6 

For  attendance,  naming  Special  Jury  . .         ..220 

Twenty-four  Warrants  to  Summon  Special  Jury   . .     14     0 
For  Bailiff  for  summoning  each  Special  Juror       ..020 

Sheriff  attending  in  Court 110 

For  attending  a  View,  the  Fees  as  allowed  by  Rule 

of  Court,  Trinity  Term,  7  G.  4,  1826. 
For  any  Duty  not  herein  provided  for,  such  Sum  as 
one  of  the  Masters  of  the  Courts  of  King's  Bench 
or  Exchequer,  or  one  of  the  Prothonotaries  of 
the  Court  of  Common  Pleas,  may  upon  special 
application  allow. 

SECTION  III. 

Proceedings  by  and  against  sheriffs. 

Actimis  by  themJ]  As  to  actions  by  a  sheriff  upon  a  bail 
bond,  see  post,  tit.  "  Bail  bond."    The  sheriff  sues  in  his  own 
c2 
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name,  and  in  his  name  of  office ;  and  in  actions  on  bail  bonds* 
the  process  must  be  by  writ  of  summons,  as  in  all  other 
personal  actions.  If  the  action  be  brought  by  the  present  she- 
riff, the  writs  of  execution  and  other  writs  in  the  cause  cannot 
of  course  be  directed  to  himself,  but  must  be  directed  to  the 
coroners ;  Weston  v.  Coulson,  1  W,  Bl,  506 ;  if  by  the  late 
sheriff,  they  may  be  directed  to  the  present  sheriff. 

Actions  against  them,']  All  actions  for  a  breach  of  daty  in 
the  office  of  sheriff,  may  be  brought  against  the  high  sheriff', 
although  arising  from  the  de&ult  of  the  under-sherifT  or 
sheriff's  officer.  Cameron  v.  Reynolds^  Coivp,  403.  Even 
where  a  sheriff's  officer  arrested  and  detained  a  defendant, 
under  pretence  of  a  warrant,  which  had  been  issued  on  a>S./a. 
the  court  held  that  the  defendant  might  maintain  trespass  for 
it  against  the  sheriff.  Smart  v.  Hutton,  2  Nev.  &  M.  426.  So, 
if  by  the  delay  of  the  officer,  in  selling  goods  seized  by  him 
under  a  Ji.  fa.,  the  plaintiff  be  injured,  he  may  maintain  an 
action  against  the  sheriff.  See  Bales  v.  Win^fieid,  2  Nev.  &  M. 
83 1 .  So  if  a  sheriff's  officer,  under  an  execution  against  A., 
seize  and  sell  the  property  of  B.,  B.  may  maintain  an  a€:tion 
of  trespass  for  it  against  the  sheriff,  and  recover  the  value  of 
the  goods,  and  not  merely  the  sum  for  which  they  were  sold. 
Lockley  v.  Pye,  10  Law  J.,  305,  ex.  I 

So,  if  the  officer,  after  arresting  a  defendant,  allow  him  to  | 

go  at  large,  without  taking  a  bail  bond,  an  action  of  escape 
will  lie  against  the  sheriff,  if  bail  above  be  not  put  hi  and  i 

perfected.    FuUer  v.  Brest,  1  T.  R,  109.     See  Pariente  v.  , 

Plumbtree,  2  JB.  &  P.  35.  Allingham  v.  Flower,  2  B.  &  P. 
246.    Bim  v.  Bond,  6  Taunt.  554.    But  no  action  as  for  an  I 

escape  will  lie  against  the  sheriff,  for  his  officer  keeping  the  j 

defendant  in  his  custody  after  the  return  of  the  writ,  instead 
of  taking  him  to  prison,  if  the  plaintiff  have  not  been  delayed  > 

or  prejudiced  in  his  suit  by  it.  Plank  v.  Andersmi,  5  T.  i2.  37.  , 

And  it  is  against  the  sheriff,  in  whose  time  the  escape  occurred, 
that  the  action  must  be  brought,  although  the  officer  continue  I 

to  be  the  officer  of  the  new  sheriff,  and  the  new  sheriff  have  i 

returned  the  writ.  R,  v.  Sh.  of  Middlesex,  4  Eagt,  604. 

So,  if  the  officer  take  a  defendant  upon  a  ca.  sa.  and  allow  I 

him  to  go  about  with  the  officer's  follower,  before  he  takes  1 

him  to  prison,  an  action  for  an  escape  wUl  lie  against  the 
sheriff.  Benton  v.  Sutton,  1  B.  &  P.  24.  So,  where  the  officer, 
under  a  warrant  upon  a  ca.  sa.  not  having  any  clause  of  non 
omittas  in  it,  entered  a  franchise  and  arrested  the  defendant, 
and  suffered  him  to  go  at  large  without  removing  him,  it  was 
holden  that  an  action  for  an  escape  would  lie  against  the 
sheriff.  Piggott  v.  WUkes,  B.  8c  A.  502,  Even  if  the  officer 
allow  a  party,  arrested  under  a  ca.  sa.,  to  go  at  large,  upon  re- 
ceiving from  him  the  amount  of  the  debt  and  costs,  it  will  be 
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an  escape^  and  an  action  vcill  lie  against  the  sheriff.    SlacJtford 
r.  Atatin,  14  East,  468. 

The  process  in  actions  against  the  sheriff,  is  by  writ  of  sum- 
mons, as  in  ordinary  actions. 

Ruie  to  return  a  writ  of  mesne  process."]  It  is  the  duty  of  the 
sheriff  to  return  the  writ  of  capias,  immediately  after  his. 
officer  has  executed  it.  2  IV.  4,  c.  39,  sch.  4.  If  he  do  not,  the 
plaintiff  may  rule  him  to  do  so.  And  he  may  be  thus  ruled 
to  return  the  writ,  immediately  after  he  has  executed  it.  The 
sheriff,  however,  must  be  called  upon  by  rule,  within  six  lunar 
months  after  the  expiration  of  his  office;  20  G.  2,  c.  27,  s.  2, 
R.  V.  Adderley,  2  Dug,  4C3;  otherwise  no  attachment  can  issue 
against  him  for  not  obeying  it,  Vraih  v.  Hopkins,  2  Cr.  M.  & 
a.  250,  even  although  he  was  verbally  requested  to  do  so 
before  that  time.     R.  v.  Jones,  2  T.  R.  \. 

But  the  sheriff  cannot  be  ruled  to  r^  turn  the  writ,  after  the 
plaintiff  has  taken  an  assignment  of  a  valid  bail  bond,  JVtUiams 
V.  Jacques,  1  Tidil,  307,  and.  see  Anon.  2  Chit.  391,  or  after  the 
parties  have  compromised  the  action,  see  Alchin  v.  Wells,  5  T. 
R.  470,  but  see  liaison  v.  Meggat,  4  Dowl.  557,  cont.,  or  where 
the  writ  has  been  executed  by  a  special  bailiff  api>ointed  by  the 
plaintiff.  De  Morandaw.  Dunkin,  4  T.  R.  119.  Hamilton  v. 
Dalziel,  2  W.  Bl.  952.  See  Balson  v.  Meggat,  4  DiwL  557. 
Harding  Y.  Holden,  \0  Law  J.,  229,  cp.  Wheie  the  plaintiff 
obtained  the  warrant,  and  sent  it  to  the  officer  by  post,  but 
the  letter  not  being  post  paid,  the  officer  refused  to  take  it 
in:  the  court  held  that  under  these  circumstances,  the  plaintiff 
could  not  rule  the  sheriff  to  return  the  writ.  Hart  v.  Weather^ 
ley,  4  Dowl.  171.  It  may  be  useful  to  mention  that  the  de- 
fendant may  also  rule  the  sheriff  to  return  the  writ,  if  it 
become  necessary  for  him  to  do  so,  as  for  instance,  where 
upon  arrest  he  deposits  a  sum  of  money  in  lieu  of  a  bail  bond, 
and  he  afterwards  wishes  it  to  be  paid  into  court.  France  v. 
Clarkson,  2  Dowl.  532. 

Where  there  has  been  a  change  of  sheriffs  since  the  delivery 
of  the  writ,  and  the  writ  has  been  executed  by  tlie  old  slieriff 
or  not  at  all,  care  must  be  taken  to  rule  the  late  sheriff,  and 
not  the  present  sheriff,  to  return  it,  and  he  must  be  designated 
the  late  sheriff  in  the  rule,  otherwise  no  attachment  can  be 
founded  upon  it ;  R.  v.  Sh.  of  Cornwall,  7  Duwl.  600 ;  or  if 
an  attachment  have  issued,  the  court  upon  application  will  set 
it  aside  for  irregularity.  Thomas  v.  Newnam,  2  Dowl.  N.  C. 
33.     Cassidy  v.  Stewart,  3  Man.  &  Gr.  575. 

The  rule  may  be  had  in  term  time,  upon  furnishing  the 
officer  who  acts  as  clerk  of  the  rules  with  the  name  of  the 
cause,  and  the  sheriff  to  whom  the  writ  was  directed.    It  is .. 
not  necessary  that  there  should  be  any  affidavit.    R.  G.  H, 
i  yict.    And  by  stat.  2  W.  4,  c.  39,  s.  15,  any  judge  of  the 
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courts  of  law  at  "Westminster,  in  vacation,  may  make  an  order 
for  the  return  of  such  writ ;  and  such  order  shall  be  of  the 
same  force  and  effect  as  a  rule,  except  that  no  attachment  shall 
issue  for  disobedience  of  it,  until  it  shall  have  been  made  a 
rule  of  court.  And  by  R.  G.  M.  3  \N,  4,  s.  13,  "  if  such  order 
be  duly  served,  but  obedience  shall  not  have  been  paid  thereto, 
and  the  same  shall  have  been  made  a  rule  of  court  in  the  term 
then  next  following,  it  shall  not  be  necessary  to  serve  such 
rule  of  court,  or  to  make  any  fresh  demand  of  performance 
thereon,  but  an  attachment  shall  issue  forthwith  for  disobedi- 
ence of  such  order,  whether  the  thing  required  by  such  order 
shall  or  shall  not  be  done  in  the  meantime." 

The  service  is  usually  by  delivering  a  copy  of  the  rule  or 
order  to  the  under-sherifiF,  or  to  his  clerk  at  his  oflBce,  and  at 
the  same  time  showing  him  the  original ;  or  if  the  sheriff  have 
appointed  a  deputy  in  London,  a  similar  service  at  his  oiBce 
will  be  sufficient.  See  3  &  4  IV.  4,  c.  42,  s.  20.  A  service  of 
the  rule  itself,  instead  of  a  copy,  would  not  be  bad.  See  Leaf 
V.  Jones,  3  DowL  315. 

The  rule,  in  London  and  Middlesex,  expires  in  four  days 
after  service ;  R.  T.  (^  G.  3,  K.  B. ;  R.  H.  7  G.  3,  C.  P. ;  in 
other  counties,  &c.  it  is  an  eight  day  rule.    R.  G.  M.  7  H'.  4. 

Formerly,  if  the  rule  expired  in  vacation,  the  sheriff  had  the 
whole  of  the  vacation  to  return  the  writ.  But  now,  by  R.  G. 
H.  2  "W.  4,  s.  1 1,  he  must  file  the  writ  at  the  expiration  of  the 
rule,  or  as  soon  after  as  the  ofiBce  shall  be  open. 

Reiuifi  thereto."]  If  the  sheriff  have  been  unable  to  arrest 
the  defendant,  he  usually  returns  that  he  is  not  found  in  his 
bailiwick ;  where  the  return  was,  that  he  was  not  "  fo  be 
found,"  it  was  holden  bad,  and  the  court  awarded  an  attach- 
ment against  the  sheriff.  Key  v.  MacKijntire,  5  Dotvl.  453.  R- 
V.  Sh.  of  Kent,  2  Mees.  &  ?r.  316.  If  he  have  been  unable  to 
execute  the  writ  from  any  other  cause,  he  returns  it  special]}'- 
A  return  that  the  defendant  was  insane,  and  could  not  be 
taken  or  removed  without  danger  of  his  own  life  and  that  of 
the  officer,  was  holden  bad,  because  it  did  not  allege  that  he 
continued  so  until  the  return  of  the  writ ;  but  if  that  had  been 
alleged,  the  court  would  have  received  the  return,  and  would 
not  have  awarded  an  attachment.  Cavenagh  v.  Collet,  4 
jB.  &  -4.  279,  and  see  Pasmore  v.  Wilkinson,  3  Dowl.  635.  If 
however  the  sheriff  have  taken  the  defendant,  and  allowed 
him  to  go  at  large  upon  giving  a  bail  bond  or  otherwise,  he 
returns  cepi  corpus  et  paratum  habeo ;  but  this  return  will  not 
be  sufficient,  where  the  sheriff  has  the  defendant  in  actual 
custody,  R.  V.  Sh.  of  mits.  1  Bvng.  423,  but  the  return  most 
show  that  he  is  in  actual  custody,  and  in  -what  prison. 
Where  the  retuni  was,  that  the  sheriff  arrested  the  defendant, 
but  that  he  rescued  himself,  and  was  not  afterwards  found,  it 
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was  objected  that  it  was  no  return  to  say  that  the  defendant 
rescued  himself, — but  the  court  held  it  to  be  sufficient ;  it  was 
then  objected  that  it  was  not  said  that  the  defendant  was  taken 
within  the  county,  and  if  he  were  not,  he  might  lawfully  have 
rescued  himself, — and  for  this  defect  the  return  was  holden 
bad.  R.  V.  Sh.  of  Middlesex,  I  B,  &  A.  190.  Where  the  return 
stated  the  defendant  to  have  been  rescued  out  of  the  custody 
of  the  sheriff's  bailiff,  and  not  of  the  sheriff,  the  court  held  it 
to  be  sufficient.  Gobbet/  v.  DeiveSy  2  Dowl.  747,  see  JVoodgate 
V.  Knatchhull,  2  T.  R.  155,  cent.  Where  the  writ  was  lost,  but 
the  sheriff  gave  notice  of  it  to  the  plaintiff,  and  that  the  de- 
fendant was  in  custody,  the  court  set  aside  an  attachment  for 
not  returning  the  writ,  holding  that  the  plaintiff  ought  to  have 
proceeded  as  if  the  sheriff  had  returned  cepi  eorpus.  R.  v.  Sh. 
of  Kent,  1  Marsh.  289. 

If  the  return  be  insufficient,  Wilton  y.  Chambers,  1  Har.  & 
W.  582,  or  if  there  be  no  return,  the  court  upon  application 
win  grant  an  attachment  against  the  sheriff;  and  in  the  former 
case,  a  copy  of  the  return  should  be  annexed  to,  and  %'erified 
by,  the  affidavit,  on  which  the  motion  is  made.  Id.  But  if  the 
return  be  good  upon  the  face  of  it,  but  false,  the  only  remedy 
for  the  party  is  by  action ;  the  court  will  not  interfere  upon 
motion.  Goubot  v.  De  Crouy,  2  Dowl.  86.  See  Hall  v.  Jones, 
4  Dote/.  712. 

The  officer  with  whom  the  writ  and  return  is  filed,  shall 
indorse  on  it  the  day  and  hour  of  filing  it.    R,G.H.2W.  4,s.l2. 

RiUe  to  bring  in  the  body-l    As  soon  as  the  writ  is  returned, . 
if  bail  have  not  been  put  in,  you  may  obtain  a  rule,  or  in  vaca-  - 
tioa  a  judge's  order,  requiring  the  sheriff  to  bring  in  the  body. 
And  an  affidavit  is  not  necessary  for  this  purpose.  R.  O.  A. 
1  Vict.    But  if  bail  have  then  been  put  in,  you  must  first  ex- 
cept to  them,  before  you  obtain  the  rule  or  order ;  otherwise 
the  proceedings  will  be  irregular,  Maycock  v.  Solyman,  1  New 
Rep.  139.      R.  v.  Sh.  of  Middlesex,  1  D.  k  R.  264.    R.  v.  Sh. 
0/  Middlesex,  8  T.  R.  258.    R.  v.  Sh.  of  London,  5  Dowl.  387. 
This  rule  or  order  may  in  all  cases  be  obtained  on  the  day  next 
after  the  writ  has  been  returned,  or  on  the  same  day,  Pouchee 
V.  Lieven,  4  M.  &  S.  427,  if  the  time  for  putting  in  bail  have 
then  expired.  Rolfe  v.  Steele,  2  H.  Bl.  276.    R.  v.  Sh.  of  Mid^ 
dlesex,  8  East,  525.     Hutchins  v.  Hird,  5  T.  R.  479.     Gore  v. 
WUHams,  3  Anst.  653.    If  the  bail  have  already  justified,  or  if 
they  have  been  put  in  twenty  days  and  have  not  been  excepted 
to,  of  course  no  body  rule  or  order  can  regularly  be  sued  out. 
So,  after  the  defendant  was  superseded  for  want  of  declaration,^ 
it  was  holden  that  the  sheriff  could  not  be  ruled  to  bring  in 
the  body.  Jones  v.  Lander,  6  T.  R.  753.    So,  after  the  plaintiff 
had  recovered  against  the  sheriff  in  an  action  for  an  escape  of 
the  defendant,  the  court  held  that  he  could  not  rule  the  sheriff 
»c2 
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to  bring  in  the  body.  Barwick  v.  IValtan,  2  B.  Sl  A.  623.  So, 
titer  the  defendant  was  discharged  by  order  of  the  plaintiflf,  it 
-was  holden  that  the  sheriff  could  not  be  ruled  to  bring  in  the 
body,  although  the  plaintiff  had  previously  assigned  the  debt, 
and  the  sheriff  had  notice  of  it.  HookhamY.  Monktan,  6  Moore, 
497.  So,  by  taking  a  warrant  of  attorney  or  cognovit  from 
the  defendant,  payable  by  instalments,  the  plaintiff  discharges 
the  sheriff.  Brown  v.  Neave,  Jf^lghtw.  121.  U.  v.  Sh,  of  Sur- 
rey,  1  Taunt.  159.  And  the  rule  to  bring  in  the  body,  must 
also  be  taken  out  within  a  reasonable  time,  otherwise  the  court 
vpon  application  will  set  it  aside,  although  the  delay  has  been 
occasioned  by  listening  to  proposals  from  the  defendant.  H. 
V.  Sheriff  of  London,  1  Taunt.  111.  So,  where  it  might  have 
been  served  on  the  first  day  of  Hilary  term,  but  was  not  in  fact 
served  until  the  first  day  of  Easter  term,  owing  to  a  negotiation 
between  the  plaintiff  and  the  defendant,  it  was  holden  that  the 
sheriff  was  thereby  discharged,  and  an  attachment  which  bad 
been  obtained  against  him  was  set  aside.  R.y.  Sh.  ofMiddl^ex, 
1  Dowl.  53.  But  if  a  sheriff  return  cepi  corpus,  he  may  after- 
wards be  ruled  to  bring  in  the  body,  although  he  be  out  of 
office  at  the  time.  R.  T.3\  G.  3,  K.  B.  So,  merely  consenting 
to  an  order  for  staying  proceedings  on  payment  of  debt  and 
eosts,  R.  v.  Sh.  of  Middlesex,  2  Bing.  366,  or  time  being  given 
to  add  and  justify  another  bail  instead  of  one  rejected,  R.  v. 
Sh.  of  London,  \  D.  &  R.  163,  or  the  plaintiff  declaring  in  the 
action,  now  that  the  capias  is  no  longer  process  in  it,  R.  v.  Sh. 
of  Montgomeryshire,  1  Dowl.  N.C.  388,  will  not  have  the  effect 
of  discharging  the  sheriff. 

Formerly  the  body  rule  could  not  be  drawn  up  in  vacation. 
But  now,  by  R.  G.  H.  3  W^  4,  "  in  ca.se  a  rule  of  court  or 
judge's  order  for  returning  a  bailable  capias  shall  expire  in 
vacation,  and  the  sheriff  or  other  officer  having  the  return  of 
such  writ  shall  return  cepi  corpus  thereon"  [or  if  the  sheriff 
return  cepi  corpus  without  any  rule  or  order,  Bertram  v. 
Davis,  6  Dowl.  180,]  "  a  judge's  order  may  thereupon  issue, 
requiring  the  sheriff  or  other  officer,  within  the  like  number 
of  days  after  service  as  by  the  practice  of  the  court  is  pre- 
scribed with  respect  to  rules  to  bring  in  ihe  body  issued- in 
term,  to  bring  the  defendant  into  court,  by  forthwith  putting 
in  and  perfecting  bail ;  and  if  the  sheriff  or  other  officer  shall 
not  duly  obey  such  order,  and  the  same  shall  have  been  made 
a  rule  of  court  in  the  term  next  following,  it  shall  not  be  neces- 
sary to  serve  such  rule  of  court,  or  to  make  any  fresh  demand 
thereon,  but  an  attachment  shall  issue  forthwith  for  disobe- 
dience of  such  order,  whether  bail  shall  or  shall  not  have  been 
put  in  and  perfected  in  the  mean  time."  In  term  time  the 
rule  is  obtained  in  the  same  manner  as  the  rule  to  return  the 
writ ;  see  ante,  p.  29 ;  and  the  rule  or  order  is  served  in  tlie 
manner  mentioned,  ante,  p.  30. 
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This  rule  is  a  four  day  rule  in  Loudon  and  Middlesex ;  R,  T. 
6  0.3,  K.  B.;  R.  H,  7  G.  3,  C.  P.;  an  eight  day  rule  inotln 
counties,  «tc.  R.  G,  M.  7  W.  4. 

Rule  to  return  a  writ  of  execution.']  At  any  time  whilst  tbe 
sheriff,  to  whom  a  writ  of  execution  has  been  directed,  is  oi 
office,  or  within  six  months  after  he  goes  out  of  office,  he  may 
be  ruled  or  ordered  to  return  the  writ,  at  the  instance  either 
of  the  plaintiff  or  defendant;  but  not  afterwards,  tee  I'rath  r. 
Hopkins,  2  O.  Af .  &  R.  250,  1  Gale,  141,  3  Dowl.  711.  ThomaM 
y.Neumam,  2  Dowl.  N.C.  33,  unless  under  very  particular  circum- 
stances. See  Wilton  v.  Chambers,  3  Dowl.  333.  And  where 
the  rule  was  served  on  the  under-sheriff  of  the  new  sheriff 
within  the  six  months,  but  not  on  the  under-sheriff  of  the  late 
sheriff  until  after  the  six  months  had  expired,  the  court  heid 
that  the  plaintiff  could  not  have  an  attachment  sgainst  the 
late  sheriff  for  not  returning  the  writ.  Vrath  v.  Hopkins,  2  Cr. 
M.  &  R.  250,  3  Dowl.  711.  It  has  been  holden  that  a  de- 
fendant may  rule  the  sheriff  to  return  the  writ,  whether  the 
goods  seized  were  sold  to  others,  or  redeemed  by  himself;  or 
although  he  paid  the  debt,  Stc.  after  the  sheriff  had  kept  pot- 
session  for  a  considerable  time,  at  his  desire,  to  enable  him  to 
pay,  without  resorting  to  a  sale ;  Edmunds  v.  Watson,  7  Taum^. 
f>y  3  Marsh.  330 ;  but  he  must  in  general  show  some  speeial 
ground  for  requiring  it.  See  Williams  v.  Webb,  12  Law  /^ 
137  cp.  The  court,  however,  have  set  aside  the  rule  to  return 
ft  writ  of  fi,  fa.  which  had  been  sued  out  after  tiie  parties  bad^ 
compromised  the  action.  Akhin  v.  WeUt,  5  T.  R.  470.  Hodga 
V.  Jordan,  5  Dowl.  6.  So  where  delay  had  been  occasioned  by 
ft  negotiation  betweea  the  plaintiff's  attorney  and  the  sheriff's 
officer,  in  consequence  of  which  the  goods  were  seized  under 
ftn/extent,  the  court  set  aside  a  distringas  nuper  vicecomitem 
sued  out  by  the  plaintiff.  Ruston  v.  Hatfield^  3  B.  &  ^.  204. 
So,  where  the  ft.  fa.  had  been  executed  by  a  special  bailiff  ap- 
pointed by  the  plaintiff,  the  court  refused  a  rule  upon  the 
sheriff  to  return  the  writ,  even  although  required  merely  for 
the  purpose  of  enabling  the  plaintiff  to  sue  out  a  ca.  sa.^ 
except  upon  the  terms  of  paying  the  sheriff's  costs,  and  un- 
dertaking not  to  bring  any  action .  Hardingy.  Holden,  1 0  Law  J^ 
229,  ep.  The  party  who  sued  out  the  writ,  may  move  for  a 
return  of  it,  as  a  matter  of  course.  But  where  a  mandate  on 
ft  ca.  sa.  issued  to  the  bailiff  of  a  liberty  to  arrest  a  defendant, 
ftnd  the  defendant  was  afterwards  discharged,  under  the  Insol- 
vent Act,  out  of  the  custody  of  the  sheriff,  and  the  plaintiff 
became  his  assignee :  the  court  held  that  the  plaintiff  was 
estopped  from  ruling  the  bailiff  to  return  the  mandate.  Hep- 
Wirth  V.  Sanderson,  8  Bing.  19.  So,  where  a  plaintiff  ruled 
the  sheriff  to  return  the  writ,  and  the  bailiff  of  a  franchise 
]wthin  the  county  to  return  the  sheriff's  mandate,  (as  is  usual 
in  practice),  and  the  sheriff  returned  cepi  coiyus,  but  the 
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btiliff  made  no  return, — ^the  fact  being  that  the  sheriff  had 
directed  his  mandate  to  the  bailiff,  v:ho  arrested  the  defen* 
dant,  and  handed  him  over  to  the  custody  of  the  sheriff:  the 
plaintiff  having  brought  an  action  against  the  bsiliff  for  an 
escape,  an  application  was  made  to  discharge  the  rule  to 
return  the  mandate;  and  Coleridge,  J.,  held  that  as  the  sheriff 
had  returned  cepi  corpus,  the  plaintiff  had  no  right  to  call 
upon  the  bailiff  to  return  the  mandate,  and  discharged  the 
nde  accordingly.  Jackson  v.  Taylor,  2  Har.  &  W,  135,  5  Dowl* 
140.    See  PUttcl  v.  Dotcs^,  4  Bing.  xV.  C.  204. 

In  London  and  Middlesex,  the  rule  eicpires  in  four  days.  In 
•11  other  counties,  &c.,  it  is  an  eight  day  rule.  R.  G.  M.  7  W,  4. 
If  it  expire  in  vacation,  "  the  sheriff  shall  file  the  writ  at  the 
expiration  of  the  rule,  or  as  soon  after  as  the  office  shall  be 
open."  R.  G.  H.  2  W.  4,  t.  11.  See  R.  v.  Sh.  of  Surrey, 
3  DowL  82.  If  it  expire  on  the  last  day  of  term,  the  plaintiff 
may  move  for  an  attachment  at  the  rising  of  the  court  on  that 
day,  if  the  writ  be  not  returned.  R.  v.  Sh,  of  Surrey,  1 1  East^ 
591.  If  from  circumstances  a  further  time  be  requisite,  to 
enable  the  sheriff  to  make  a  return  to  the  writ,  the  court  wiH 
in  general  grant  it;  see  Weils  v.  Pickman,  7  T,  R.  174 ;  pro- 
dded the  case  be  not  such  as  to  enable  the  sheriff  to  obtain 
rdicf  under  the  Interpleader  Act.     Vide  post. 

As  writs  of  execution  may  now  be  tested  in  vacation,  and 
letuinabte  inmedkUi,  a  judge^s  order  may  now  be  obtained  in 
^pacation,  requiring  the  sheriff  to  return  them,  and  an  attach- 
ittcnt  may  be  obtained  for  disobedience  of  such  order,  see 
HowUt  V.  Rickabtf,  %  Mees.  9f  W.  52,  in  precisely  the  same 
manner  as  with  respect  to  a  writ  of  capias,  as  mentioned  oiittf, 
p.  29>  the  Stat.  2  W.  4,  c.  59,  s.  15,  and  R.  G.  M.  3  W.  4, 
V.  13,  there  stated,  extending  as  well  to  the  writs  of  ca.  sa., 
fiifa,,  and  elegit,  as  to  the  ordinary  writ  of  capias.  See  R.  v. 
Sher^of  Surrey,  3  DoioL  82.  They  have  also  been  holden  to 
extend  to  the  writ  of  venditioni  exponas,  R.  v.  Sh.  of  Berk- 
shire, 8  Dowl.  97.  Hughes  v.  Rees,  7  Id.  56.  But  they  do  not 
extend  to  cases,  where  the  order,  if  obtained,  must  require 
the  return  to  be  made  in  term  time,  but  the  party  in  such 
cases  must  proceed  by  ruling  the  sheriff,  as  in  ordinary  cases. 
TflUiamson  v.  Harrison,  9  Mees.  &  JV,  225. 

The  court,  where  it  is  necessary,  will  enlarge  the  time 
given  by  the  rule  to  return  a  writ  of  execution.  Where,  for 
instance,  the  defendant  was  arrested  and  in  custody  under  a 
ca.  sa.,  but  vms  too  ill  to  be  removed,  and  the  plaintiff  ruled 
the  sheriff  to  return  the  writ :  the  court,  on  the  application  of 
the  sheriff,  enlarged  the  time  for  making  the  return,  but  refused 
to  make  the  plaintiff  pay  the  extra  cost  of  keeping  the  defen- 
dant in  custody  until  he  could  be  removed.  Jones  v.  Robinson, 
12  Law  J.  415  ex.,  2  Dowl.  N.  C.  1044. 

The  sheriff's  return  to  aft.  fa.  is  general,  that  he  has  seized 
goods  to  a  certain  amount,  without  specifying  what  goods,  or 
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that  the  defendant  has  no  goods  within  his  bailiwick ;  see  Munk 
V.  Cass,  9  Dowl.  332  ;  and  where  a  defendant  moved  that  the 
sheriflf  should  amend  Iiis  return  by  specifying  the  particuhu: 
articles  seized  and  sold,  the  court  refused  to  order  it,  nothing 
criminal  being  imputed  to  the  sheriff  or  his  officer.  WUlett  v. 
Sparrow t  6  Taunt,  576. 

Attachment  for  not  returning  a  writ  or  not  bringing  in  the 
body,]  The  sheriff  shall  return  a  writ,  on  the  day  on  which  the 
rule  for  returning  the  same  shall  expire ;  otherwise  the  plain- 
tiff shall  be  at  liberty  to  move  for  an  attachment  on  the  next  • 
day.  R.  M,  32  G.  3,  K,  B.  So,  if  a  judge's  order  to  return 
the  writ  have  been  served  in  vacation,  and  the  sheriff  have  not 
obeyed  it,  you  may,  in  the  term  next  after  the  time  given  by 
the  order,  move  to  make  the  order  a  rule  of  court,  and  for  an 
attachment ;  and  it  will  be  no  answer  to  say  that  the  sheriff 
has  returned  the  writ,  after  the  expiration  of  the  order  and 
before  the  attachment  was  moved  for.  See  R.  G.  M.  3  W,  4, 
t,  13,  ante,  pp.  29,  30.  Vide  ir^fra,  or  that  the  plaintiff,  in- 
stead of  forthwith  applying  for  the  attachment,  desired  the 
sheriff  to  proceed  with  the  execution.  Howitt  v.  Rickaby, 
9  Mees.  &  JV,  52. 

If  the  rule  to  return  the  writ  expire  in  vacation,  the  sheriff 
must  file  the  writ  "  at  the  expiration  of  the  rule,  or  as  soon 
after  as  the  office  shall  be  open,"  R.  G.  H,  2  W^.  4,  5,  1 1,  and 
he  has  not,  as  formerly,  until  the  first  >day  of  the  following 
term  to  do  so.  If  he  fail  to  obey  the  rule,  the  court,  it  should 
seem,  would  grant  an  attachment  against  him  on  the  first 
day  of  the  next  term,  even  although  they  may  have  returned 
the  writ  in  the  mean  time  and  before  the  attachment  is  moved 
for,  particularly  if  it  appear  that  the  plaintiff  has  been  delayed 
or  prejudiced  in  his  proceedings  by  the  sheriff's  laches. 

As  to  the  attachment  for  not  bringing  in  the  body :  if  at  the 
expiration  of  the  rule,  bail  have  not  been  perfected,  and  the 
njle  of  allowance  actually  served,  R.  v.  Sheriff  of  Middlesex, 
4  T.  R.  493,  and  if  the  defendant  have  not  been  rendered,  the 
plaintiff  may  move  for  an  attachment  on  the  next  day.  When 
the  rule  expires  on  the  last  day  of  term,  you  may  move  for 
the  attachment  at  the  rising  of  the  court  on  that  day.  -R.  T. 
38  G.  3,  r.  2,  R,  v.  Sh.  of  Surrey,  11  East,  591,  but  see  R.  v. 
Sk.  0/ Middlesex,  8  T.  R.  464.  So,  where  a  further  time  is 
given  to  justify,  if  the  bail  do  not  justify  on  the  morning  of 
the  day  given,  the  plaintiff,  if  the  body  rule  have  expired, 
may  move  for  an  attachment  on  the  same  day.  Thompson's 
baU,  1  Chit.  356»  and  see  R,  v.  Sh.  of  Middlesex,  8  D.  k  R. 
137.  R.  V.  Sh.  of  London,  1  Chit.  567.  R.  v.  Sh.  of  MuMesex, 
dDowl.  164,  3  Mees.  &  PT.  64.  And  care  must  be  taken  to 
move  for  it,  sue  it  out,  and  prosecute  it,  without  delay. 
"Where  the  body  rule  expired  in  Michaelmas  term,  and  the 
attachment  was  not  moved  for  until  Easter,  the  court  on  ap- 
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plication  set  aside  the  attachment.  3  B.  &  P.  131.  So,  where 
the  rule  for  the  attachment  vras  obtained  on  the  11th  of 
February,  but  the  plaintiff  did  not  issue  it  until  the  3rd  of 
May,  and  in  the  intermediate  time  the  defendant  became 
bankrupt,  the  court  on  application  set  aside  the  attachment. 
R.  V.  Sh,  of  Surrey t  9  East,  467-  In  all  cases,  however,  (ex- 
cept where  a  judge's  order  to  bring  in  the  body  is  made  in 
vacation,}  if  bail  be  justified,  and  the  rule  of  allo'-vance 
served,  or  if  the  defendant  be  rendered  and  notice  of  render 
given,  at  any  time  before  the  attachment  is  moved  for,  the 
attachment  cannot  afterwards  issue.  Thorold  v.  Fisher,  1  H. 
Bl.  9 ;  R.y.  Sh.  of  Afvidlesex,  2  Af.  &  S.  562.  fVeddeU  v. 
Berger,  1  B.  &  P.  325.  R.  v.  Sh.  of  Middlesex,  2  D.  &.  R. 
225.  R.  V.  Sh.  of  Middlesex,  2  Smith,  243.  Morley  v.  Cole, 
I  Price,  103.  See  Vandcrhaden  v.  Britten,  4  I>.  &  i?.  155. 
But  if  the  plaintiff  have  been  at  expense  in  giving  instructions 
to  move  for  the  attachment,  the  court  tkiII  order  those  costs 
to  be  paid.  Jarrelt  v.  Cressy,  3  B.  &  P.  603.  R.  v.  Sh.  of 
Middlesex,  1  Taunt.  56.  Where  bail  justified  on  the  same 
morning  the  attachment  was  moved  for,  the  court  set  it  aside 
on  payment  of  costs.  Turner  v.  Bristow,  2  B.  &  P.  38.  It 
may  be  necessary  to  mention  that  the  court  will  grant  the 
attachment,  although  the  sheriff  at  the  time  be  out  of  office. 
Meekins  v.  Smith,  1  H.  Bl.  629. 

If  a  judge's  order  to  bring  in  the  body  be  served  in  vaca- 
tion, as  mentioned  ante  p.  29,  and  bail  be  not  perfected, 
(whether  excepted  to  or  not,  R.  v.  Sh.  of  Middlesex,  4  Mees. 
&  W.  529,)  or  the  defendant  rendered,  on  or  before  the  day 
mentioned  in  the  order,  you  may,  on  any  day  in  the  term  next 
after  the  time  given  by  the  order,  move  the  court  to  make  the 
order  a  rule  of  court  and  for  an  attachment ;  R.  G,  H.  3  IF.  4, 
ante,  p.  30 ;  and  it  will  be  no  answer  to  say  that  the  body  rule 
has  since,  and  before  moving  for  the  attachment,  been  com- 
plied with.  In  the  Exchequer,  in  such  a  case,  the  order  is 
made  a  rule  of  court,  and  the  attachment  granted,  upon  one 
motion.  Howell  v.  Bulteel,  2  Cr.  &  M.  339.  Foster  v.  Kirk- 
wall, 4  Dowl.  370.  In  the  Common  Pleas  there  must  be 
separate  motions  for  each,  one  to  make  the  order  a  rule  of 
court,  and  then  a  separate  motion  for  the  attachment.  Pitcher 
V.  mods,  4  DcW.  329.  In  the  Queen's  Bench,  Littledale  J., 
in  one  case  held  that  there  should  be  separate  motions :  Stain- 
lanJv.  Ogle,  3  Dowl.  99 ;  but  Coleridge  J.,  afterwards  allowed 
one  motion  for  both,  as  in  the  Kxchequer.  Hinchliffe  v.  Jones, 
4  Dowl.  86. 

It  is  a  remarkable  circumstance,  that  there  is  no  provision 
in  the  new  statutes  or  rules,  respecting  a  rule  to  bring  in  the 
body  expiring  in  vacation.  An  attachment  cannot  of  course 
be  moved  for  any  disobedience  of  it,  until  the  following  term; 
and  it  is  doubtful  whether  a  justification  of  bail  or  render  in 
the  meantime  would  not  be  an  answer  to  an  application  for  it. 
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It  may  be  prudent,  therefore,  until  there  shall  be  some  decision 
upon  the  subject,  not  to  rule  the  sheriff  to  bring  in  the  body 
80  late  in  the  term,  that  the  rule  must  expire  in  the  vacation.; 
but  it  is  better  to  wait  until  the  vacation,  and  then  obtain  a 
judge's  order  to  return  the  writ  and  bring  in  the  body,  at 
directed  ante,  pp.  29,  32. 

And  lastly,  as  to  an  attachment  for  not  returning  a  writ  of 
execution :  if  when  ruled  to  return  the  writ,  the  sheriff  iail  ta 
do  so  within  the  time  limited  for  that  purpose,  the  court  will 
gnmt  an  attachment  against  him.  And  the  plaintiff  does  not 
wsive  his  right  to  the  attachment,  by  afterwards  directing  the 
sheriff  to  proceed  with  the  execntion.  Hotcitt  v.  Rickabff^ 
9  Meet,  &  TV.  52,  1  Dowl.  N.  C.  389.  Or  if  he  make  a  bad  re- 
turn, the  court  will  quash  it,  and  grant  an  attachment ;  but 
upon  an  application  for  this  latter  purpose,  the  return  must 
be  brought  before  the  court  in  a  manner  properly  authenti- 
cated, as  by  an  office  copy,  or  examined  copy  verified  by  affi- 
darit.  miton  v.  Chambers,  1  Ear.  &  ff.  682,  5  Nev.  &  Af.  431- 
In  what  cases  the  court  will  allow  the  return  to  be  amended, 
see  post,  title  "  Ameitdmeni."  Where  a  plaintiff's  attomej, 
after  levying  an  execution  on  the  goods  of  the  defendant  ^ 
the  plaintiff's  suit,  ceased  to  act  for  him,  and  became  the 
attorney  for  the  defendant — he  then  procured  the  under-sheriff 
to  return  a  larger  sum  as  levied  under  the  fi.  fa.  and  paid  over 
to  the  plaintiff,  than  was  the  fact :  the  court  ordered  the  "vrit 
to  be  taken  off  the  file,  and  the  return  to  be  amended  accord- 
ing to  the  truth.  Green  v.  Glasbrook,  2  Bing.  N.  C.  143. 
IHodg-.  193. 

The  affidavit,  on  which  you  move  for  the  attachment,  must 
state  a  service  of  the  rule  or  order  annexed,  upon  the  under- 
sheriff  or  sheriff's  deputy,  either  personally,  or  upon  one  0f 
bis  clerks  in  his  office,  see  Harmer  v.  Tilt,  2  Marsh.  251,  anif 
that  the  original  rule  or  order  was  at  the  same  time  shown  to 
Wm.  Barnard  v.  Berger,  1  New  Rep.  121.  Where  the  attach- 
ment is  for  not  returning  the  writ,  the  affidavit  then  proceeds 
to  state  a  search  for  the  writ  and  that  it  has  not  been  returned; 
if  for  not  bringing  in  the  body,  it  states  either  that  no  bail 
above  iiave  been  put  in  for  the  defendant,  or  that  bail  have 
been  put  in,  but  the  same  have  not  been  perfected.  See  the 
forms  in  the  Appendix. 

Draw  up  the  rule  for  the  attachment.  In  the  Common  Fleai 
^nd  Exchequer,  get  a  blank  form  of  the  writ  on  parchment,  cmd 
M  it  up ;  if  it  be  against  the  present  sheriff,  direct  it  to  the 
coroners ;  or  if  the  coroner  be  the  adverse  party,  then  to  elisors ; 
(R.  V.  Sheriff  of  Glamorganshire,  1  Dowl.  N.  C.  308 ;)  if 
against  the  late  sheriff,  direct  it  to  the  present  sheriff;  get 
^  signed  and  sealed,  for  which  the  rule  will  be  the  officer** 
warrant.  Then  leave  it,  together  with  your  bill  of  costs,  at  the 
t>Mce  of  the  coroner  or  sherff  to  whom  it  is  directed,  to  be  exe^ 
•r3 
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cuted.  In  the  Queen*8  Bench,  the  writ  is  made  out  hy  one  of  the 
clerks  at  ike  crown  qffice,  an  I  signed  there.  At  the  return  of  the 
writ,  call  at  the  office  of  the  coroner,  i^'c.  and  if  he  have  got  the 
money  from  the  sheriff,  he  tvHl  pay  it  to  you ;  if  not,  rule  him 
to  return  the  writ ;  and  if  he  do  not  return  it,  move  for  an  at- 
tachment against  him ;  but  if  he  have  returned  that  he  has  tahen 
the  body  of  the  sheriff,  then  move  for  a  habeas  corpus  to  bring 
in  the  body.  In  the  Queen's  Bench,  these  rules  are  obtained  at 
the  crown  <ijffice.  Upon  some  one  of  these  proceedings,  the  nwney 
,  will  be  paid  to  you. 

The  sheriflfs  liability,  upon  a  capias,  is  not  restricted  to  the 
sum  indorsed  on  the  writ,  but  he  is  liable  for  the  whc^e  amount 
actually  due,  and  costs,  R.  v.  Sh.  of  London,  9  East,  316. 
Heppel  V.  King,  7  T.  R.  370.  Fowld  v.  Macintosh,  1  H.  Bl.  233, 
to  the  extent  of  the  penalty  in  the  bail  bond.  R.  v.  Sh.  of 
Middlesex,  3  East,  604.  In  an  action  against  the  acceptor  of  a 
bill  of  exchange,  the  sheriff,  if  in  contempt,  may  stay  the 
proceedings  against  him,  upon  payment  of  the  debt  and  the 
costs  in  that  Itction,  even  although  an  action  against  the  drawer 
be  also  pending.  Vaughan  v.  Harris,  3  Mees.  &  JV.  542.  BallY. 
Blackwood,  C  Dowl.  589. 

Attachment,  when  and  on  what  terms  set  aside.']     If  any  of 
the  previous  proceedings  in  the  action,  to  compel  the  defen- 
dant or  sheriff  to  put  in  and  perfect  bail,  be  irregular,  the 
court  will  set  aside  the  attachment  for  not  bringing  in  the 
body.    Thus,  where  the  rule  to  bring  in  the  body  was  saed 
out,  before  the  time  for  putting  in  bail  had  expired,  Rolfe  v. 
Steele,  2  H.  Bl.  276, — where  although  notice  of  exception  was 
given,  no  exception  was  actually  entered,  Rogers  y.  Maplebach, 
I  H.  Bl.  106, — where  notice  of  exception  was  given,  but  not 
in  writing,  Cohn  v.  Davies,  1  H.  Bl.  80, — and  where  the  notice 
'  of  exception  was  not  intituled  in  the  cause,  R.  v.  Sh,  of  Mid- 
dlesex, 1  CAt7.  741, — ^where  the  order  in  vacation  to  bring  in 
the  body,  was  upon  the  sheriff,  instead  of  the  late  sheriff,  R. 
V.  Sh.  of  Cornwall,  7  Dowl.  600, — in  these  cases  the  court  set 
aside  the  attachment.    So,  where  the  plaintiff  allowed  an  un- 
^reasonable  time  to  elapse  after  the  return  of  the  writ,  before 
he  sued  out  the  body  rule,  the  court  set  aside  an  attachment 
obtained  for  not  obeying  the  latter  rule.  R,  v.  Sh,  qf  Surrey, 
7  r.  R.  453.    And  where  the  rule  for  the  attachment  for  not 
bringuig  in  the  body  was  obtained  on  the  11th  of  February, 
but  the  attachment  not  sued  out  till  the  3rd  of  May,  and  in 
the  mean  time  (on  the  1 9th  of  March)  the  defendant  had  be- 
come bankrupt,  and  the  sheriff  had  lost  his  opportunity  ai 
paying  the  debt  and  proving  for  it  on  the  estate :  the  court  set 
aside  the  attachment.   R.  y.  Sh.  of  Surrey,  9  East,  467.     So, 
where  the  rule  for  the  pttachment  was  obtained  on  the  19th  of 
>'ovember,  and  the  attachment  not  sued  out  and  served  on  the 
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sheriff  until  the  9th  of  March  following,  the  eourt  set  aside 
the  attachment.  R.  v.  Perring,  3  B.  &  P.  151.  But  where  the 
plaintiff  forbore  to  enforce  the  attachment  for  ten  days«  at 
the  instance  of  the  sheriff's  officer,  the  court  refused  to  set 
aside  the  writ,  although  the  indulgence  was  given  without  the 
consent  of  the  sheriff.  R.  v.  Sh.  of  London,  1  Taunt.  489.  So 
where  the  plaintiff  stayed  the  proceedings  for  a  month,  at  the 
instance  of  the  defendant  and  one  of  the  bail,  the  court  re- 
fused to  set  aside  the  attachment  upon  the  application  of  the 
bail.  R.  V.  Sk.  of  Middlesex,  \  D.  &  R.  388.  The  court  have 
also  refused  to  set  aside  an  attachment,  merely  on  the  ground 
of  the  defendant  having  died  after  the  body  rule  expired,  R.  v. 
Sh.  of  Middlesex,  3  T.  R,  133,  or  of  the  defendant  having 
escaped;  Ibbotson  v.  Tindall,  1  Bing,  156;  but  they  set  aside 
the  attachment,  and  with  costs,  where  it  appeared  that  the 
defendant  had  been  rescued  out  of  the  custody  of  the  sheriff, 
and  the  plaintiff  had  prevented  his  being  retaken.  R.  v.  Sh. 
of  Middlesex,  I  B,  &  A.  192.  See  also  other  cases  mentioned, 
ante,  p.  35. 

The  court  will  set  aside  a  regular  attachment  for  not  return- 
ing the  writ,  upon  payment  of  costs ;  see  R.  v.  Sh.  of  Essex, 
1  M.  &  W,  720;  and  they  have  done  so,  even  where  the 
sheriff  had  taken  a  bail  bond  with  one  surety  only.  R,  v.  Sh, 
of  Surrey,  1  Gale,  319,  2  Cr.  M.  &  R.  689.  So,  where  an  at- 
tachment  issues  for  not  returning  a  writ  of  execution,  the 
court  will  generally  set  it  aside,  on  payment  of  costs,  if  the 
creditor  have  not  been  damnified  by  the  delay.  R,  v.  Sh.  of 
Essex,  8  DowL  5. 

The  court  will  also  set  aside  a  regular  attachment  for  not 
bringing  in  the  body,  in  ordinary  cases,  upon  payment  of  costs 
merely.  But  before  the  application  is  made,  bail  must  be  put 
in  and  perfecteU,  R.  v.  Sh.  of  Middlesex,  2  DowL  116,  or  the 
defendant  rendered;  see  R.  v.  Sh.  of  Middlesex,  4  Dowl.  673. 
R.  V.  Sh.  of  Lincolnshire,  2  Cr.  M.  &  R.  656 ;  even  where  it 
apgeared  that  the  bail  had  justified,  but  the  rule  of  allowance 
was  not  served,  the  court  discharged  the  rule  nisi  with  costs. 
R.  V.  Sh.  of  Middlesex,  2  Dowl.  116.  But  the  court  will  not 
entertain  the  application,  if  the  sheriff  have  not  taken  a  bail 
bond,  whether  the  application  be  made  on  the  part  of  the 
defendant,  R.  v.  Sh.  of  London,  2  B.  &  A.  354  ;  Tumbull  v. 
Moreton,  I  Chit.  721,  or  of  the  sheriff.  Burn  v.  Sh.  of  Mid- 
dlesex, 2  Marsh.  261 .  Collins  v.  Snuggs,  6  Moore,  111.  Van- 
derhaden  v.  Britten,  ^  D.  8c  R,  155,  or  if  merely  an  under- 
taking have  been  given,  instead  of  a  bail  bond,  without  the 
consent  of  the  plaintiff.  Fuller  v.  Prest,  1  T.R.  109.  So,  if  a 
bail  bond  have  been  taken,  but  it  be  executed  by  one  surety 
only,  the  court  will  not  set  aside  the  attachment  upon  the 
application  of  the  sheriff  or  his  oflScer ;  R.  v.  Sh.  of  London, 
-  Bing.  227  ;  but  they  will,  at  the  instance  of  the  bail,  R.  v. 
Sh.  of  Middlesex,  2  Dowl.  140,  or  even  at  the  instance  of  the 
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sheriff  or  his  officer,  where  the  attachment  is  merely  for  not 
returning  the  writ.  R.  v.  Sh.  of  Surrey,  I  Chile,  319.  Where 
the  attachment  is  for  not  obeying  a  judge's  order  to  bring  in 
the  body  in  vacation,  rendering  the  defendant  after  the  time 
limited  by  the  order,  although  before  the  attachment  is  actually 
moved  for,  \^-ill  not  purge  the  contempt,  or  prevent  the  at- 
tachment from  issuing ;  but  the  court  in  such  a  case  will  set 
aside  the  attachment  upon  payment  of  costs,  R.  v.  Sh.  of  Mid- 
dlesex, 2  Dowl.  432,  2  Sev,  &  Af.  €74,  or  even  without  costs, 
if  the  plaintiff  have  been  guilty  of  delay  in  applying  for  the 
attachment.  R.  v.  Sh.  of  Middlesex,  5  Dowl.  245. 

The  affidavit  on  which  the  motion  is  made,  is  the  same  as 
that  adopted  upon  setting  aside  regular  proceedings  upon  a 
bail  bond ;  see  post,  title  "  Bail  bond ;"  except,  that  instead 
of  stating  that  an  assignment  of  the  bail  bond  has  been  taken, 

you  state  that  "on last,  an  attachment  issued  out  of  this 

honourable  court,  against    the  said  sheriff  of  ,  for  not 

having  obeyed  the  rule  to  bring  in  the  body  of ,  as  this 

deponent  hath  heard  ami  verily  believes."  See  as  to  the  affida- 
vits of  merits,  Pringle  v.  Marsack,  1  D.  Sc  R.  155.  Bell  v. 
Taylor,  1  Chit.  572.  R.  v.  Sh.  of  Lincolnshire,  4  Dowl.  455 ; 
as  to  an  affidavit  by  the  bail ;  R.  v.  Sh.  of  London,  4  Bing. 
427.  R.  v.  Sh.  ofMidllesex,  1  Chit.  347,  721.  722.  U.  v.  Sh. 
of  MidtUesex,  3  Dowl.  186.  Call  v.  Thelwell,  Id.  444,  443  ;  or 
on  behalf  of  the  sheriff  or  his  officer;  R.  v.  Sh.  of  Surrey, 
1  Cr.  M.  &  /?.  581 ;  and  see  the  rules  of  the  Queen's  Bench 
and  Exchequer  upon  the  subject,  post,  title  "  Bail  bond.*'  The 
affidavit  must  be  intituled  "The  Queen  v.  The  Sheriff  of 
;"  R.  V.  Sh.  of  Middlesex,  7  T.  R.  439.  R.  v.  Sh.  of  Mid- 
dlesex, 5  fi.  &  C.  389.  R.  V.  Sh.  of  Muidlesex,  2  Mees.  &  IV. 
107  ;  and  it  is  usual  also  to  name  the  cause. 

If  the  plaintiff  have  been  prevented  from  entering  his  cause 
for  trial,  by  the  defendant  not  ha\ing  perfected  his  bail  in  due 
time,  the  court,  in  staying  proceedings  against  the  sheriff, 
will  order  the  attachment  to  stand  as  security,  in  precisely  the 
same  cases  that  they  will  order  the  bail  bond  to  stand  as  a 
security,  in  staying  proceedings  upon  a  bail  bond.  See  post, 
tit.  "  Bail  bond  ;'*  and  see  R.  v.  Sh.  of  Essex,  2  Dowl.  648.  Call 
v.  Thelwell,  3  Dowl.  445,  443.  Casley  v.  Binns,  2  Mees.  &  W. 
285.  AMiere  the  question  is  whether  the  attachment  shall 
stand  as  a  security  or  not,  it  is  for  the  plaintiff  to  show  by  his 
affidavit  the  facts  necessary  to  prove  that  he  has  lost  a  trial, 
such  as  the  time  of  delivery  of  the  declaration,  &c.  R.  v.  Sh. 
of  Surrey,  5  Taunt.  606.  Where  the  attachment  was  ordered 
to  stand  as  a  security  in  Michaelmas  term,  and  the  sheriff,  who 
had  previous  notice  of  the  attachment,  applied  in  Hilary  term 
to  discharge  that  part  of  the  rule  which  required  the  attach- 
ment to  stand  as  a  security,  urging  that  he  was  no  party  to 
the  rule :  the  court  held  his  application  to  be  too  late.  Lee  v 
Ctiry,  I  Chit.  180. 
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So,  if  an  attachment  issue  for  not  returning  a  ca.  m,,  /*•/(*• 
vendiiumi  exponas,  8fc.,  and  no  special  damage  have  arisen 
from  the  delay,  the  court  will  in  general  set  it  aside  upon 
payment  of  costs,  and  making  the  return,  even  although  th& 
attachment  be  regular.  And  therefore  where  an  attachment 
issued  against  the  sheriff,  for  not  returning  a  writ  of  venditioni 
exponas,  the  court  set  it  aside  on  payment  of  costs,  and  on, 
paying  to  the  plaintiff  the  balance  in  the  sheriff's  hands,  after 
payment  of  previous  executions,  and  the  expenses,  Stc,  such 
balance  being  all  that  the  plaintiff  was  fairly  entitled  to.  /?. 
V.  Sher^f  of  Herts,  9  Doivl.  916. 


CHAPTER  V. 

Jttomiet. 

SECTION   I. 

Articled  clerks, 

1.  Binding  and  service. 

In  what  casesJ]  No  person  shall  act  as  an  attorney,  unless  he- 
bave  been  admitted  and  enrolled  as  such  (a) ;  and  no  person- 
shall  be  admitted  or  enrolled  as  an  attorney,  unless  he  shall 

(a)  By  Stat.  6  &  7  Vict.  c.  73,  tried,  or  detennined  before  any 
8.  2,  no  person  shall  act  as  an  Jostice  of  assize,  of  oyer  and  ter. 
attorney  or  solicitor,  <>r  as  such  miner,  or  gaol  delivery,  or  at  any 
attorney  or  solicitor  sae  out  any  general  or  quarter  sessions  of  the- 
writ  or  process,  or  commence,  peace  for  any  county,  riding,  di. 
carry  on,  solicit,  or  defend  any  vision,  liberty,  dty,  boroucrh,  or 
action,  suit,  or  other  proceeding,  place,  or  before  any  justice  or 
in  the  name  of  any  other  person  justices,  or  before  any  cemmis- 
or  in  his  own  name,  in  Her  Ma-  sioners  of  Her  Majesty's  reve- 
jesty's  hi^rh  court  of  Chancery,  or  nue,— unless  sach  person  shall 
courts  of  Queen's  Bench,  Com-  havebeen,  previously  to  the  pass- 
mon  Pleas,  or  Exchequer,  or  court  ing  of  this  act,  admitted  and  en- 
of  the  duchy  of  Lancaster,  or  court  rolled  and  otherwise  duly  qualified 
of  the  duchy  chamber  of  Lancas-  to  act  as  an  attorney  or  solicitor 
ter  at  Westminster,  or  in  any  of  under  or  by  virtiie  of  the  laws 
the  courts  of  the  coimties  pala-  now  in  force,  or  unless  such  per- 
tfaie  of  Lancaster  and  Durham,  or  sou  shall,  after  the  passing  of  this 
in  the  court  of  bankruptcy,  or  in  act,  be  admitted  and  enrolled  and 
tile  court  for  the  relief  of  insolvent  otherwise  duly  qualified  to  act  as 
debtois,  or  in  any  county  court,  an  attorney  or  solicitor,  pursuant 
or  in  any  court  of  civil  or  criminal  to  the  directions  and  regulations 
jurisdiction,  or  in  any  other  court  of  this  act,  and  miless  such  person 
of  law  or  equity  in  that  part  of  the  shall  continue  to  be  so  duly  qua- 
United  Kingdom  of  Great  Britain  lified  and  on  the  roll  at  the  time 
and  Ireland  called  England  and  of  his  acting  in  the  capacity  of  an 
Wales,— or  act  as  an  attorney  or  attorney  or  solicitor  as  aforesaid » 
solicitor  in  any  cause,  matter,  or  6  &  7  K.  c.  73,  s.  2. 
suit,  civil  or  criminal,  to  be  heard. 
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have  been  bound  to  serve  as  a  derk  to  a  practising  attorney 
for  five  years,  and  duly  served  tbat  time  (6),  or  three  years  if 
he  have  had  a  degree  of  bachelor  of  arts  or  bachelor  of  laws  at 
one  of  the  Universities  (c). 

Who  may  take."]  Every  practising  attorney  may  take  derks 
{d) ;  provided  he  be  not  himsdf  a  derk  to  some  other  attor- 
ney (e).    And  each  attorney  may  have  two  at  the  same  time 


[b)  No  person  shall,  from  and 
after  the  passmg  of  tliis  act,  be 
capable  of  being  admitted  and  en- 
rolled as  an  attorney  orsolidtor, 
unless  such  person  shall  have 
been  bound  by  contract  in  writing 
to  serve  as  clerk,  for  and  during 
the  term  of  five  years,  to  a  prac 
tising  attorney  or  solicitor  in  £ng. 
land  or  Wales,  and  shall  have 
duly  served  under  such  contract 
for  and  diuring  the  said  term  of 
five  years,  and  also  unless  such 
person  shall,  after  the  expiration 
of  the  said  term  of  five  years,  have 
been  examined  and  sworn  in  the 
manner  hereinafter  directed.  Id, 
g.3, 

(c)  But  any  person  who  shall 
have  taken,  or  who  shall  take,  the 
degree  of  bachelor  of  arts  within 
six  years  after  his  matricnlatioo, 
<x  the  degree  at  bachelor  of  laws 
witiiin  eight  years  after  his  ma- 
triculation, either  in  the  univer- 
sity of  Oxford  or  in  the  university 
of  Cambridgei  or  in  the  university 
of  Dabliu,  or  in  the  university  of 
Durham,  or  in  the  university  of 
London,  and  who  shall  witluii 
four  years  alter  the  day  whereon 
he  sludl  have  taken,  or  shall  take 
such  degree  be  bound  by  contract 
in  writing  to  serve  aa  a  clerk,  fear 
and  during  the  term  of  three 
years,  to  a  practising  attorney  or 
sottdtor  in  England  or  Wales,  and 
shall  have  continued  in  such  ser- 
vice  for  and  during  the  said  term 
ot  three  years,  and  shall  during 
the  whole  of  such  term  have  been 
actually  employed  by  such  attcn"- 
ney  or  solicitor,  or  by  the  London 
agent  of  such  attorney  or  solicitor 
with  his  consent  for  any  part  of 
the  said  term  not  exceeding  one 
3war,  in  the  proper  business,  prac- 
tiee,  or  employment  of  an  attor. 
ney  or  sdidtor,  and  who  shall 
after  the  expiration  of  the  said 
teim  of  three  years  have  been  ex- 
amined and  sworn  in  the  manner 
herein-vfter    directed,— shall  be 


capable  of  bang  admitted  and  en- 
rolled as  an  attorney  or  solicitor, 
although  he  shall  have  served  a 
clorkship  under  such  contract  as 
aforesaid  for  and  during  the  term 
of  three  years  only.    Id.  s.  7, 

It  is  provided,  however,  that 
nothing  in  this  act  contained  shall 
extend  or  be  construed  to  extend 
to  the  examination,  swearing,  ad- 
mission, or  enrolment  of  the 
clerks  of  the  petty  bag  office  or  of 
the  clerks  of  the  Queen's  conmer 
and  attorney  in  the  court  of 
Queen's  Bench  for  the  time  being, 
but  that  the  said  clerks  respec- 
tively  shall  and  may  be  examined, 
sworn,  admitted,  and  practise  in 
their  respective  courts  and  ofiloes, 
in  like  manner  as  they  might 
hare  been  or  done  before  tbe 
making  of  this  act.    Id.  a.  46. 

And  it  is  also  provided,  that  this 
act  or  any  thing  herein  contained 
shall  not  extend  or  be  construed 
to  extend  to  the  examination, 
swearing,  admission,  or  enrol- 
ment, or  any  rights  or  privileges 
of  any  persons  appi^nted  to  be 
solicitors  of  the  treasury,  customs, 
excise,  post  office,  stamp  duties, 
or  any  other  branch  <rf  Her  Ma- 
jesty's revenue,  or  to  the  solicitor 
of  the  city  of  Loudon,  or  to  the 
assistant  of  the  council  for  the 
afifabrs  of  the  admiralty  or  navy, 
or  to  the  solicitor  to  the  board  of 
ordnance.    Id. ».  47. 

(d)  See  sect  3,  supra. 

(e)  No  attorney  or  solicitor  shall 
have  more  than  two  clerks  at  one 
and  the  same  time,  who  shall  be 
bound  by  such  contract  in  writing 
as  aforesaid  to  serve  him  as 
clerks  j  and  that  no  attorney  or 
solicitor  shall  take,  have,  or  re- 
tain any  clerk  who  shall  be  bound 
by  contract  in  writing  as  afore- 
said, after  such  attorney  or  so- 
lidtor  shall  have  discontinued  or 
left  oir  practtshig  as  or  carrying 
on  the  business  of  an  attorney  or 
solicitor,  nor  whilst  such  attorney 
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if).  But  attomies  in  partnership  may  hav«  two  each.  Where 
an  attorney  of  the  court  of  Queen's  Bench,  with  a  view  to  se* 
care  the  business  arising  from  the  prisoners  in  the  King's 
Bench  prison,  and  by  mere  collusion,  toolc  one  of  the  turnkeys 
as  an  articled  cleric :  the  court  ordered  the  articles  to  be  can- 
celled.   Prazei-'s  cote,  i  Burr.  291. 

The  articles.]  Engross  the  articles  upon  a  120/.  stamp; 
and  a  counterpart,  if  required,  on  a  \L  lbs.  stamp ;  and  lei 
them  be  executed.  The  articles  must  be  stamped,  before  they 
are  engrossed.    34  G.  3,  c.  14,  ss.  10,  11. 

Within  six  months  after  the  execution  of  the  articles,  let  an 
aflSdavit  be  made  by  the  master,  {see  the  form  in  the  Appen* 
diXf)  and  filed  with  the  proper  officer  {g),  stating  the  execu* 
tion  of  the  articles,  and  that  he  himself  has  been  duly  ad- 
mitted an  attorney  (A} .    Pay  for  filing,  5s.    No  stamp  is  now 


or  solicitor  shall  be  retained  or 
employed  as  a  writer  or  derk  by 
any  other  attorney  or  solicitor} 
and  service  by  any  derk  under 
articles  to  an  attorney  or  solicitor, 
ror  and  daring:  any  part  of  the 
time  ttiat  such  atUwney  or  so* 
licitor  shall  be  bo  employed  as 
writer  or  clerk  by  any  other  at- 
torney or  solicitor,  shall  not  be 
deemed  or  accounted  aa  good  ser- 
vice  under  such  articles.    Id, «.  4. 

(/)  Id.  ibid. 

(g)  See  sect.  20,  postf  p.  54. 

(A)  Whenever  any  pervon  shall 
after  the  passing:  of  this  act  be 
bound  by  contract  in  writing  to 
serve  as  a  <derk  to  any  attorney  or 
aolidtor  as  aforesaid,  the  attorney 
or  solicitor  to  whom  such  person 
shall  be  so  bound  as  aforesaid 
shall,  within  six  months  after  tiie 
date  of  every  such  contract,  make 
and  duly  swear,  or  cause  or  pro- 
cure to  be  made  and  duly  sworn, 
an  aAdavit  or  affidavits  of  such 
attorney  or  solicitor  having  been 
duly  admitted,  and  also  of  the  ac* 
taal  execution  of  every  such  con- 
tract by  him  the  said  attorney  or 
solicitor  and  by  the  person  so  to 
be  bound  to  serve  him  as  a  clerk 
as  aforesaid :  and  in  every  such 
affidavit  shall  be  specified  the 
names  of  every  such  attorney  or 
solicitor,  and  of  every  such  person 
so  bound,  and  their  places  of 
abode  respectively,  together  with 
tiie  day  on  which  such  contract 
was  actually  executed }  and  every 
sodi  affidavit  shaU  be  filed  within 
six  months  next  after  the  execu- 


tion of  the  said  ccmtract  with  and 
by  the  officer  appointed  or  to  be 
^qiointed  for  that  purpose  as 
herein-after  mentioned,  who  shall 
thereupon  enrol  and  register  the 
said  contract,  and  shall  make  and 
sign  a  memorandum  of  the  day  of 
filiog:  such  affidavit  upon  such 
affidavit,  and  also  upon  the  said 
contract    Id. ».  8. 

Provided,  that  in  case  sudi 
affidavit  be  not  filed  within  such 
six  months,  the  same  may  be 
filed  by  the  said  officer  after  the 
expiration  therectf,  but  the  service 
of  such  derk  shall  be  reckoned 
to  commence  and  be  computed 
firom  the  day  of  filing  such  affi- 
davit, unless  one  of  the  said 
cdorts  oi  law  or  equity  shall  other- 
wise order.    Id.  t.  g. 

And  the  officer  so  appointed  or  to 
be  appointed  for  filing  such  affi. 
davito  as  aforesaid,  shall  keep  a 
book  wherein  shall  be  entered  the 
substance  of  every  affidavit  which 
shall  be  so  filed  as  aforesaid,  spe- 
dfying  the  name  and  place  of 
abode  of  the  attorney  or  solidtor 
to  whom  any  person  shall  be 
bound  to  serve  as  a  derk,  and  of 
the  clerk  or  person  who  shall  be 
so  bound  aa  aforesaid,  and  of  the 
person  making  such  affidavit,  with 
the  date  of  the  artides  or  contract 
in  such  affidavit  mentioned  or  re- 
ferred to,  and  tile  dajrs  of  swear, 
ing  and  fiitng  every  such  affidavit 
respectivdy ;  and  such  officer  shall 
be  at  liberty  to  take,  at  the  time 
of  fiUng  every  such  affidavit,  the 
sum  mentioned    in  the  second 
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necessary  upon  the  alBdaTit.  4  &  5  Fict.  c.  34.  Where  no 
such  affidavit  was  filed,  Patteson  J.  refused  to  allow  the  derk 
to  be  admitted,  and  also  refused  to  allow  the  affidavit  to  be 
filed  nunc  pro  tunc.    Ex  p,  Jotf,  3  Dowl.  342. 

And  within  six  months  after  the  execution  of  the  articles, 
they  must  be  enrolled  with  the  officer  appointed  for  that  pur- 
pose at  the  master's  office ;  otherwise  the  service  under  the 
articles  shall  be  deemed  to  commence  only  from  the  time  of 
such  enrolment.  34  O.  3,  c.  14,  s,  2.  Where  the  articles  were 
sent  from  the  country  to  London,  for  this  purpose,  but  after 
the  clerkship  was  served  no  trace  of  them  could  be  discovered 
in  the  office  in  which  they  should  have  been  enrolled :  the 
court  refused  to  admit  the  clerk,  although  it  appeared  that  in 
the  books  of  the  town  agent,  one  of  his  clerks  who  had  since 
left  the  country,  had,  about  the  time  when  the  enrolment  was 
supposed  to  have  taken  place,  charged  a  sum  as  paid  by  him 
for  the  fee  on  the  enrolment.  Ex  p.  PUgrim,  1  J).  &  C.  264. 
But  where  the  original  articles  were  lost,  the  court  allowed  a 
copy  to  be  enrolled;  Ex  p.  Clarke,  3  J).  &  ^.  610.  Ex  p. 
Chapman,  3  Dowl.  562 ;  and  under  similar  circumstances  they 
have  allowed  the  draft  of  the  artides  to  be  enrolled.  Ex  p. 
Beckenden,  1  Har,  &  fV.  1 93.  And  the  same,  where  the  articles 
were  destroyed  by  fire.    Exp.  Briggs,  3  D<ncl.  N.  C.  94. 

Service.}  During  the  vrhcHe  of  the  period  specified  in  the 
artides,  the  clerk  must  continue  and  be  actuaUy  employed  by 
the  attorney  to  whom  he  is  bound,  "  in  the  proper  business, 
practice,  or  employment  of  an  attorney"  (t).  But  if  bound 
for  five  years,  he  may  serve  one  with  a  burister  or  special 
pleader,  and  one  with  the  London  agent  of  his  master  (j). 

schedule  to  this  Act  annexed,  and  bound  by  contract  in  writing  to 

no  more,  as  a  recompense  for  his  serve  as  a  derk  to  a  practisiog 

trouble    in  filing  such  affidavits  attorney  or  solicitor  for  the  term 

and  preparing  and  keeping  such  of   five  years,— and   who    shall 

books   as   aforesaid;    and   such  actuaUy   and   bond  fide   be  and 

books  shall  and  may.be  searched  continue  as  pupil  with,  and   as 

in   office  hours  by   any  person  sndi  be  employed  by,  any  prac- 

whomsoever,  without  fee  or  re-  tising:  barrister,   or   any  person 

ward.    Id.B.n.  tend  >ftfe  practising  as  a  certifi- 

(t)  Every  person,  who  now  is  cated  spedal  pleader,  in  England 

or  hereafter  shall   be  bound  by  or  Wales,  for  any  part  of  the  said 

contract  in  writing  to  serve  as  a  term,  not  exceeding  one   whole 

derk  to  any  attorney  or  solidtor,  year,— and,  in  addition  thereto  or 

shall  during  the  whole  time  and  instead  thereof,  witii  the  I<ondon 

term  of  s?nrice  to  be  specified  in  agent  of  the  attorney  or  solidtor 

such  contract,  continue  and  be  to  whom  any  such  person  shall  be 

actually  employed  by  sudi  attor-  so  bound  by  contract  as  aforesaid, 

ney  or  solidtor  in  the  proper  bn-  for  any  part  of  the  said  term  not 

siness,  practice,  or  employment  of  exceeding  one  year,— either   by 

an  attorney  or  solicitor,  save  only  virtue  of  any  stipulation  in  such 

and  except  in  the  cases  herein,  contract,  or  with  the  permission 

before  mentioned.    Id.i.\2.  of  such  attorney  or   solidtor, — 

(j)  Provided  that  any  person  Aallbecapableofbeingexamined, 

who  now  is  or  hereaftor  shall  be  and  sworn  and  admitted  and  en> 


Service.  4S 

Where  the  clerk  served  his  master  the  whole  of  the  five  years, 
with  the  exception  of  two  months,  which  he  passed  at  hi» 
Zither's  house  with  his  master's  consent,  and  instead  of  which 
he  served  two  additional  months  after  the  expiration  of  the 
five  years :  Patteson  J.  allowed  him  to  be  admitted.  Ex  p. 
Hubbard,  I  DowL  438.  Ex  p.  Fro$t,  3  Dowl.  322,  1  Har.  &  H", 
11 1, 5.  P.  But  if  he  serve  a  portion  of  his  time  to  another  at* 
tomey,  even  with  his  master's  consent,  it  will  not  be  sufiBcient. 
Exp.  Hill,  7  T.  R.  456.  The  first  contract  must  be  altogether 
apDuIled.  or  the  articles  assigned,  to  render  the  subsequent  ser- 
vice available.  And  so  entirely  must  the  time  of  the  clerk  be 
devoted  to  the  learning  of  his  profession  during  the  stipulated 
time,  that  where  a  clerk,  during  the  lime  he  was  under  articles, 
slso  held  a  situation  under  government  as  surveyor  of  assessed 
taxes,  and  at  the  end  of  the  five  years  was  admitted,  and  com- 
menced practising  as  an  attorney :  the  court  ordered  him  to 
be  struck  off  the  roll.  Re  Taylor  5  B.  &  ^.  538.  Afterwards, 
calculating  this  as  a  service  for  a  certain  time,  this  same  person 
served  another  master  for  the  remainder  of  the  five  years ;  but 
the  court  refused  to  admit  him,  holding  that  the  services  under 
the  two  sets  of  articles  could  not  be  coupled  together,  and  that 
the  service  under  the  first  articles  could  not  be  deemed  service 
at  all,  within  the  meaning  of  the  statute.  Ex  p.  Taylor,  4  B.k 
C.  34 1 .  So  where  the  clerk  was  bound  to  the  same  master  as 
attorney  and  notary,  and  served  bonlL  fide,  the  court  held  it  to 
be  insufficient.  Scriveners  Co.  v.  The  Queen,  12  Law  J.  492  ex, 
overruling  R.  v.  Scrii^eners  Society,  1 1  Law  J.,  59  qb.  But 
where  an  articled  clerk,  after  doing  all  his  master's  business  of 
the  day,  afterwards  in  his  leisure  hours  did  business  for  another 
attorney,  for  wages.  Ex  p.  Blunt,  2  JV.  Bl.  764,  or  acted  as 
auditor  of  a  poor  law  union.  Ex  p.  Llewellyn,  2  Dowl,  N,  C, 
701,  12  Law  J.  138  qb.,  he  was  allowed  to  be  admitted.  And 
an  objection  for  any  defect  in  the  articles,  or  in  the  service  under 
the  same,  or  in  the  admission  or  enrolment,  must  be  made 
^thin  twelve  months  after  such  admission  or  enrolment  (k) . 
So,  ser\ice  under  articles  shall  be  deemed  sufficient,  although 
the  master  be  afterwards  struck  off  the  roll  (0  • 

rolled  as  an  attorney  or  solicitor,  be  made   within  twdve  months 

hi  the  same  manner  as  if  be  had  from  the  time  of  his  admission 

■wved  the  whole  of  the  said  pe-  and  enrolment:  provided  that  such 

riod  of  five  years  with  the  attorney  articles,  regristration,  service,  ad- 

or  solicitor  to  whom  he  may  be  mission,  or  enrolment  be  without 

so  bound.    Id.s.G.  fraud.    Id.  8,29. 

(k)  No  person  who  has  been  ad-  (/)  No  person  who  shall  have 

nitted  and  enrolled  shall  be  liable  duly  served  his  clerkship  under 

to  be  Rtrack  off  the  roll  for  or  on  articles  in  writing,  pursuant  to  the 

account  of  any  defect  in  the  arti-  provisions  of  this  act,  shall  be  pre- 

des  of  clerkship,  or  in  the  regis-  vented  or  disqualified  from  being 

by  thereof,  or  in  his  servir^e  under  admitted  and  enrolled  as  an  at- 

sach  articles,  or  in  his  admission  tomey  or  solicitor,  nor  liable  to  be 

and  enrolment,  unless  the  appli-  struck  off  the  roll  if  admitted,  by 

cation  for  striking  him  off  the  roll  reason  or  in  consequence  of  the  at« 
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U  the  attorney  discontinue  his  practice,  or  die,  or  the  con- 
tract  be  annulled  by  mutual  consent,  or  the  clerk  be  discharged 
by  rule  of  court,  the  clerk  may  afterwards  bind  himself  to 
another  attorney  for  the  residue  of  the  time  specified  in  the 
first  articles,  and  service  under  such  contract  shall  be  deemed 
good  and  effectual ;  provided  an  affidavit  of  the  execution  of 
such  second  articles  be  made  and  filed  within  the  time  and  in 
the  manner  hereinbefore  directed  (m).  Where  such  affidavit 
was  not  filed,  Patteson,  J.  refused  to  admit  the  clerl^ 
and  refused  siso  to  allow  the  affidavit  to  be  filed  nunc 
pro  tunc.  Ex  p.  Joy,  3  Dowl.  342.  The  court,  however, 
allowed  a  clerk  to  be  admitted,  where  the  second  binding 
took  place  six  years  after  the  first.  Re  SmUh,  I  D.  &  R, 
14.  Ex  p,  Tomkins,  6  Dowl.  3.  Also,  if  the  master  become 
bankrupt,  or  take  the  benefit  of  the  Insolvent  Act,  or  be 
imprisoned  for  debt  for  21  days,  the  court,  upon  the  applica- 
tion of  the  clerk,  may  order  him  to  be  discharged  from  his 
articles,  and  assigned  to  such  person  as  they  shall  deem  fit(»). 
So,  where  the  master  absconds,  the  court  will  grant  a  rule  to 
discharge  the  clerk  from  his  articles,  and  that  he  may  be  at 
liberty  to  enter  into  further  articles  to  some  other  attorney 
for  the  residue  of  his  time.  Ex  p.  TVUkinson,  9  Dowl,  320. 
Ex  p.  Cariletf,  12  Law  J.,  98,  qb.    And  the  same,  where  the 


tomey  or  solicitor  to  whom  be  may 
bave  been  bound  by  such  articles 
bavini:  been  after  such  service 
struck  off  the  roll  -,  provided  that 
such  derk  or  person  be  otherwise 
entitled  to  be  admitted  and  en* 
XoUed,  according  to  the  provisions 
herein-before  contained.  Id.  s.  28. 
(m)  And  if  any  attorney  or 
solicitor,  to  or  with  whom  any 
such  person  shall  be  so  bound, 
shall  happen  to  die  before  the 
expiration  of  the  term  for  which 
such  person  shall  be  so  bound, 
or  shall  discontinue  or  leave  off 
practice  as  an  attorney  or  soli, 
citor,— or  if  such  contract  shall 
by  mutual  consent  of  the  parties 
be  cancelled,— or  in  case  such 
clerk  shall  be  legally  discharged 
before  the  expiration  of  such 
term  by  any  rule  or  order  of 
the  court  whorein  such  attorney 
or  solicitor  shall  have  been  ad. 
mitted, — such  clerk  shall  and  may 
in  any  of  the  said  cases  be  bound 
by  another  ctmtract  or  other  con- 
tracts in  writing  to  serve  as  derk 
to  any  other  practising  attorney 
or  solicitor,  or  attomies  or  solid, 
tors,  during  the  residue  of  the 
said  term,  and  service  under  such 
second  or  other  contract  in  man- 


ner herein-before  mentioned  shall 
be  deemed  and  taken  to  be  good 
and  effectual,  provided  that  an 
affidavit  be  duly  made  and  filed  of 
the  execution  of  such  second  or 
other  contract  or  contracts  within 
the  time  and  in  the  manner 
herein-before  directed,  and  sub. 
ject  to  the  like  regulations  with 
respect  to  the  original  contract 
and  affidavit  of  tiie  execution 
thereof.  Id.  s.  13.  See  sect.  8, 
ante,  p.  43. 

(n)  In  case  any  attorney  or  so> 
lidtor,  to  whom  any  derk  shall 
be  bound  by  contract  in  writing  as 
aforesaid,  shall,  before  the  end  or 
determination  of  such  contract, 
become  bankrupt,  or  take  the  be- 
nefit of  any  act  for  the  relief  of 
insolvent  debtors,  or  be  impri- 
soned for  debt  and  lemahi  in  pii- 
son  for  the  space  of  twenty-ona 
days.  It  shall  be  lawful  for  any  ot 
the  said  courts  of  law  or  equity 
wherein  such  attorney  or  solidttw 
is  admitted  as  aforesaid,  upon  the 
application  of  such  derk,  to  order 
and  direct  the  said  contract  to  be 
discharged,  or  assigned  to  such 
person  upon  such  terms  and  in 
such  manner  as  the  said  court 
shaU  think  fit.    Id.  s.  5. 
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master  disposed  of  his  business,  and  went  abroad.  Bx  p.  Han- 
cock, 2  Dowl  N.C.  54.  So,  where  the  master  became  insane,  the 
court  discharged  the  clerk  from  his  articles.  Bx  p.  Darbell,  6 
Dowl.  505.  And  where  the  master  thus  became  insane,  and  the 
business  was  carried  on  for  some  time  by  a  derk,  and  afterwards 
by  another  attorney,  during  which  time  the  articled  derk  served 
in  the  ofiSce :  Coleridge  J.  made  an  order  that  he  should  be  dis- 
charged from  his  artides,  and  be  at  liberty  to  enter  into  fresh 
articles  for  the  remainder  of  his  time  with  another  attorney;  but 
he  thought  that  the  time  he  served  alter  his  master  had  become 
lunatic  could  not  be  reckoned  in  the  five  years.  Ex  p.  Turner^ 
1 0  Law  y.,  356,  qb.  Exp.  Brovm,  9  I>otr/.526.  So,  where  a  party, 
artided  to  one  only  of  two  members  of  a  firm,  served  both 
until  his  master's  death,  and  then  served  the  surviving  partner, 
it  was  holden  by  Patteson,  J.  that  the  time  he  thus  served  the 
latter,  could  not  be  reckoned  in  ^e  five  years,  even  although  he 
had  stipulated  in  his  artides  to  serve  both,  and  the  surviving 
partner  had  received  a  moiety  of  the  premium.  Exp,  Dalton,  9 
Bowl.  1 1 0.  The  second  artides  require  a  stamp  of  U.  I5s,  only. 
Where  the  clerkship  is  thus  put  an  end  to,  before  the  regu* 
lar  period  of  its  expiration,  the  court,  in  cases  favourable  to 
the  derk,  usually  order  a  proportionate  part  of  the  premium 
paid  by  him,  to  be  refunded.  Even  where  an  attorney  refused 
to  take  back  an  artided  derk,  on  the  ground  of  misconduct, 
the  court  ordered  him  to  return  to  the  parents  of  the  derk  a 
part  of  tiie  premium  which  he  had  recei\'ed  with  him.  Ex  p. 
Prankerd,  3  B.  &  ^.  257.  Bx  p.  Fisher,  I  Chit.  694.  And 
where  the  derk  was  artided  to  one  of  two  partners,  and  served 
the  partnership  for  about  two  months,  when  the  attorney  to 
whom  he  was  articled  died:  the  court,  upon  application, 
ordered  the  surviving  partner  to  refund  a  proportionate  part 
of  the  premium ;  although  it  appeared  that  at  the  time  the 
premium  was  paid,  the  deceased  partner  was  indebted  to  him, 
and  the  premium  had  been  set  off  in  account  between  them. 
Ex  p.  Bayley,  9  B.  &  C.  69 1 .  But  where  the  attorney  absconded, 
and  made  an  assignment  of  his  property  to  J.  S.  the  court  refused 
to  order  J.  S.  to  refund  any  part  of  the  premium.  Exp.  Camleif, 
2  Dowl.  N.  C.  945.  The  application  in  such  a  case  is,to  refer  it 
to  the  master,  to  say  what  portion  of  the  premium  should  be 
refunded ;  a  rule  nisi  is  granted  on  an  affidavit  of  the  facts, 
which  is  afterwards  made  absolute  in  the  ordinary  way. 

2.  Examination, 

By  Stat.  6  &  7  Vict.  c.  73,  s.  3,  no  person  shall  be  capable  of 
being  admitted  and  enrolled  as  an  attorney,  unless  after  the 
expiration  of  the  time  for  which  he  is  articled  be  shall  have 
been  examined,  in  manner  by  that  act  directed  (o).    And  by 

(o)  See  this  section,  ante,  p.  48,  n.  (6.) 
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another  clause  in  the  act,  the  judges  are  required,  before  they 
grant  a  fiat  for  the  admission  of  a  person  as  an  attorney,  to 
examine  and  inquire  as  to  his  articles  and  senrice,  and  his 
fitness  and  capacity  to  act  as  an  attorney ;  and  if  upon  such 
eziunination,  or  by  the  certificate  of  examiners  to  be  ap- 
pointed (p),  they  be  satisfied  that  such  person  is  duly  qualified, 
and  fit  and  competent  to  act  as  an  attorney,  then  and  not  other- 
wise they  shall  cause  the  oath  to  be  administered  to  him  (9). 
There  was  a  system  of  examination  established,  and  exa- 

(p)  For  the  purpose  of  facilita- 
ting  the  inquiry  touching:  the  due 
service  under  articles  as  afore- 
said, and  the  fitness  and  capacity 
of  any  person  to  act  as  an  attor. 
ney,  it  shall  be  lawful  for  the 
Judges  of  the  courts  of  Queen's 
Bench,  Common  Pleas,  and  Ex- 
chequer, Cor  any  eight  or  more  of 
them,  of  whom  the  chiefs  of  the 
said  courts  shall  be  three,)  from 
time  to  time  to  nominate  and  ap- 
point such  persons  to  be  examiners 
for  the  purposes  aforesaid,  and  to 
make  such  rules  and  regulations 
for  conducting  such  examination, 
as  such  judges  shall  think  proper.  . 
Jd.  8. 16. 

Provided  always,  that  it  shall  be 
lawful  for  the  master  of  the  rolls, 
jointly  with  the  judges  of  the 
courts  of  Queen's  Bench,  Common 
Pleas,  and  Exchequer,  or  with  any 
eight  or  more  of  them,  (of  whom 
the  chiefs  of  the  said  courts  shall 
be  three,}  if  they  shall  see  fit  so  to 
do,  to  nominate  and  appoint  ex- 
aminers, and  to  make  rules  and 
regulations  for  conducting  the 
examinations  of  persons  applying 
to  be  admitted  as  attomies  and 
solicitors,  as  well  touching  the 
articles  and  service  as  the  fitness 
and  capacity  of  such  persons  to 
act  both  as  attomies  and  solici- 
tors ;  and  if  the  master  of  the  rolls 
or  any  of  the  judges  of  the  said 
courts  of  common  law  shall,  by 
such  examination,  or  by  the  cer- 
tificate of  such  examiners,  be 
satisfied  that  such  person  is  duly 
qualified  to  be  admitted  to  act  as 
an  attorney  and  solicitor,  then, 
and  not  otherwise,  the  master  of 
the  rolls  as  to  the  court  of  Chan- 
cerj*,  and  one  of  the  judges  as  to 
the  said  courts  of  law  at  West- 
minster, shall  and  he  is  hereby 
authorized  to  administer  or  cause 
to  be  administered  to  such  person 
the  oath  herein-after  directed  to 
be  taken  by  solicitors  and  attomies 


in  addition  to  the  oath  of  allegi- 
ance, and  after  such  oaths  taken 
to  cause  him  to  be  admitted  an 
attorney  and  solicitor,  and  his 
name  to  be  enrolled  as  an  attor- 
ney of  the  said  courts  of  law  at 
Westminster,  and  also  a  solicitor 
of  the  said  high  court  of  Chancery, 
which  admissions  shall  be  writtoa 
on  parchment,  and  signed  by  the 
master  of  the  rolls  or  one  of  the 
judges  of  the  said  courts  of  law  at 
Westminster,  as  the  case  may  be. 
Id.  9.  18. 

(9)  It  shall  be  lawful  for.  the 
j[ndges  of  the  said  .courts  of 
Queen's  Bench,  Common  Heas^ 
and  Exchequer,  or  any  one  or 
more  of  them,  and  he  and  they  is 
and  are  hereby  authorized  and  re- 
quired, before  he  or  they  shall 
issue  a  fiat  for  l^e  admission  of 
any  person  to  be  an.  attorney,  to 
examine  and  inquire,  by  such  ways 
and  means  as  he  or  they  shall 
think  proper,  touching  the  arti- 
cles and  service,  and  the  fitness 
and  capacity  of  such  person  to  act 
as  an  attorney ;  and  if  the  judge 
or  judges  as  aforesaid,  shall  be  sa- 
tisfied by  such  examination,  or  by 
the  certificate  of  such  examiners 
as  herein-after  mentioned,  that 
such  person  is  duly  qualified  and 
fit  and  competent  to  act  as  an  at- 
torney, then,  and  not  otherwise, 
the  said  judge  or  judges  shall  and 
he  and  they  is  and  are  hereby  au- 
thorized and  required  to  adminis- 
ter  or  cause  to  be  administered  to 
such  person  the  oath  herein-after 
directed  to  be  taken  by  attomies 
and  solicitors,  in  addition  to  the 
oath  of  allegiance,  and  after  such 
oaths  taken  to  cause  him  to  be 
admitted  an  attorney  of  such 
court,  and  his  name  to  be  enrolled 
as  an  attorney  of  such  court, 
which  admission  shall  be  written 
on  parchment,  and  signed  by  such 
judge  or  judges  respectively,  and 
shall  be  stamped  with  the  stamps 
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miners  appointed,  by  rules  of  the  judges,  before  this  statute ; 
and  a  certificate  of  the  examiners  as  to  the  fitness  of  the  party, 
was  required,  before  he  could  be  admitted.  These  examina* 
tions  were  holden  within  the  last  ten  days  in  every  term,  in 
the  hall  of  the  Incorporated  Law  Society  in  Chancery-lane;  and 
any  person  who  wished  to  be  examined,  must  have  given  a 
term's  notice  to  the  examiners  of  his  intention  to  apply  for 
examination.     R,  G,  H.  6  W,  4. 

If  the  clerk  upon  his  examination  were  found  deficient  in 
his  answers,  he  must  have  given  fresh  notice  before  he  ap- 
peared a  second  time  to  be  examined.  Re  Examiners,  8  Ad.  & 
El.  745.     Re  Henry,  8  Law  J.,  12,  qh,,  unless  under  peculiar 


by  law  required  to  be  impressed 
on  tlie  admission  of  attomies. 
i<i.«.i5. 

And  it  shall  be  lawful  for  the 
master  of  the  rolls  and  he  is 
hereby  authorized  and  required, 
before  he  shall  admit  any  person 
to  be  a  solicitor,  to  examine  and 
inquire,  by  such  ways  and  mcaos 
as  he  shall  think  proper,  touching 
the  fitness  and  capacity  of  such 
person  to  act  as  a  solicitor,  and 
for  that  purpose  from  time  to 
time  to  appoint  such  persons  as 
examiners,  and  to  make  such  or- 
ders and  regrulations  for  conduct- 
ing such  examination,  as  he  shall 
think  proper ;  and  if  the  master  of 
the  rolls  shall,  by  such  examina- 
tion, or  by  the  certificate  of  such 
examiners,  be  satisfied  that  such 
penou  is  duly  qualified  to  be  ad- 
mitted to  act  as  a  solicitor,  then, 
and  not  otherwise,  the  master  of 
the  rolls  shall  and  he  is  hereby 
anthorized  to  administer  or  cause 
to  be  administered  to  such  person 
the  oath  herein-after  directed  to 
be  taken  by  attomies  and  solici- 
tors, in  addition  to  the  oath  of 
allegriance,  and  after  such  oaths 
taken  to  cause  )iim  to  be  admitted 
a  solicitor  in  the  court  of  Chan- 
eery,  and  Ids  name  to  be  enrolled 
as  a  solicitor  in  such  court,  which 
admission  shall  be  written  on 
parchment,  and  signed  by  the 
master  of  the  rolls,  and  shall  be 
stsmped  with  the  stamps  by  law 
required  to  be  impressed  on  the 
admission  of  solicitors.    Id. ».  17* 

But  all  persons  who,  previously 
to  the  first  day  of  January,  one 
thousand  eight  hmidred  and  forty- 
three,  shall  have  been  duly  ad- 
mitted and  enrolled  attomies  or 
Mlicitors  of  any  of  the  courts  of 


law  or  equity  at  Westminster,  or 
of  the  courts  of  the  duchy  cham- 
ber of  Lancaster  at  Westmhistcr, 
or  of  the  courts  of  the  cuiuties 
palatine  of  Lancaster  and  Durham, 
or  either  of  them,  shall  and  may 
be  admitted  and  enrolled  attomies 
and  solicitors  in  the  said  high 
court  of  Chancery,  or  all  or  any 
of  the  said  courts  of  Queen's 
Bench,  Common  Pleas,  or  Ex- 
chequer at  Westminster,  in  pur- 
suance of  the  provisions  of  this 
act,  MTithout  examination,  upon 
payment  of  such  duty  as  by  law 
required:  provided  always,  that 
upon  such  admission  being  duly 
perfected,  such  persons  shall  be 
considered  to  have  been  attomies 
and  solicitors  of  such  court  in 
which  they  shall  be  so  admitted 
from  the  date  of  their  first  admis. 
sion  into  any  other  of  the  said 
courts,  provided  that  such  admis- 
sion  be  perfected  on  or  before  the 
first  day  of  Michaelmas  term,  one 
thousand  eight  hundred  and  forty- 
four:  and  provided  also,  that  until 
such  attomies  and  solicitors  of  the 
said  courts  of  the  duchy  chamber 
of  Lancaster  at  Westminster,  or 
of  the  said  courts  of  the  counties 
palatine  of  Lancaster  and  Durham, 
or  either  of  them,  shall  be  ad- 
mitted and  enrolled  in  the  said 
high  court  of  Chancery,  or  in  all 
or  any  of  the  said  coiirts  of 
Queen's  Bench,  Conunon  Pleas, 
or  Exchequer  at  Westminster,  it 
shall  be  lawful  for  any  attorniea 
or  solidtora  to  act  as  their  agents 
in  any  action,  suit,  or  other  pro- 
ceeding in  the  said  courts  of  the 
duchy  chamber  of  Lancaster  at 
Westminster,  or  of  the  counties 
palatine  of  Lancaster  and  Durham, 
/f(. «.  45. 
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circumstances  the  court  would  dispense  with  it.  See  Re  Exa- 
miners, 9  Ad.  &  El.  728.    Exp.  Grimstone,  8  Dowl.  304. 

Seven  days  hefore  the  term  in  which  the  party  was  to  be 
admitted,  he  was  obliged  to  leave  his  articles,  and  assig^nments 
(if  any),  together  with  his  and  his  roaster's  answers  to  certain 
preliminary  questions,  with  the  secretary  at  the  Law  Institution 
in  Chancery-lane.  But  where  the  clerk  was  a  day  too  late  in 
sending  in  his  answers,  &c.,  owing  to  bis  master  not  having 
arrived  in  London  in  time,  Williams,  J.  allowed  it  to  be  done 
nunc  pro  tunc.  Ex  p.  Lyons,  6  Dowl.  517.  So,  where  one  of 
the  masters  to  whom  the  clerk  had  been  assigned,  had  ab- 
sconded, so  that  this  regulation  could  not  be  entirely  complied 
'  with,  Williams,  J.,  notwithstanding,  ordered  the  clerk  to  be 
examined.  Ex  p.  Carr,  1  Dotcl.  N.  C.  665.  So  where  by 
mistake  the  assignment  was  annexed  to  the  aflSdavit  of  its 
execution,  and  filed  with  it,  Williams,  J.  ordered  that  the  clerk 
should  be  examined,  on  producing  an  office  copy  of  the  assign- 
ment, with  a  certificate  of  the  master,  of  the  original  bdng 
filed.     Ex  p.  Buckle,  2  Dowl.  N.  C.  676. 

It  may  be  necessary  to  mention,  that  the  clerk,  under  the 
former  rules,  to  which  we  are  now  alluding,  could  not  be  ex- 
amined until  he  had  attained  the  age  of  twenty-one,  Exp. 
Cragg  6  Dowl.  256,  unless  the  court,  under  particular  circum- 
stances, allowed  of  it ;  see  Exp,  Tebbs,  9  Dowl.  151.  Ex  p. 
Bousfield,  /d.  616,  10  Law  /.,  361,  qh.\  nor  before  the  expi- 
ration of  the  time  for  which  he  was  bound,  Ex  p.  Bartlett,  7 
Dowl.  699,  unless  under  special  circumstances.  See  Ex  p. 
Twynam,  8  Id.  293.  And  now,  by  stat.  6  &  7  Vict.  c.  73,  s.  3, 
ante,  p.  42,  n.  (ft),  he  cannot  be  examined,  under  any  circum- 
stances, until  after  the  term  for  which  he  is  bound  has  expired. 

The  examiners,  however,  could  not  refuse  to  examine  the 
clerk,  on  account  of  any  alleged  defect  in  the  service ;  if  they 
did,  the  court  upon  application  would  direct  them  to  examine 
him  de  bene  esse,  leaving  the  question  as  to  the  validity  of  the 
service  open  for  the  consideration  of  the  court.  Examiner^ 
case,  5  Bing.  N.  C,  70.  S.  C,  nom.  Ex  p.  Masterman,  7  Dowl. 
156.    Exp.  Llewellyn,  12  Law  J.,  138,  /y6. 

Upon  leaving  the  articles  and  assignments  with  the  secre- 
tary at  the  Law  Institution,  you  pay  a  fee  of  lOs.  For  the  ex- 
amination and  certificate  you  pay  a  fee  of  two  guineas.  6  &  7 
Vict.  c.  73,  sch.  2. 

3.  Admission,  8fc. 

Notice  of  intention  to  apply  for  admission.']  Formerly,  every 
clerk  who  intended  to  apply  for  admission,  must,  for  the  space 
of  one  full  term  previous  to  the  term  in  which  he  intended  to 
apply,  have  caused  "  his  name  and  place  of  abode,  and  also  the 
name  or  names  and  pla.ce  or  places  of  abode  of  the  attorney  or 
attomies,  to  whom  he  shall  have  been  articled,  written  in 
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legible  churacten^"  to  be  affixed  on  the  outside  of  the  court, 
io  which  be  was  to  be  admitted,  in  such  place  as  public  notices 
were  usually  affixed,  and  also  in  some  conspicuous  place  in  the 
chambers  of  each  of  the  judges  of  the  court,  and  also  in  the 
King's  Bench  office  or  Common  Pleas  office.  R,  T.  31  G.  Z, 
K.  B.  C.  P. 

This  is  somevrhat  altered  at  present.  Instead  of  affixing  it 
on  the  outside  of  the  court,  it  is  now  ordered  by  R.  G.  H. 
6  W.  4,  that  "  three  days  at  the  least"  (that  is  to  say,  three 
days  exclusive,  Anon,  2  Har.  &  IV,  65)  "  before  the  commence- 
ment of  the  term  preceding  that  in  which  any  person  not  be- 
fore admitted  shall  propose  to  be  admitted  an  attorney  of  either 
of  the  courts,  he  shall  cause  to  be  delivered  at  the  master's  or 
protbonotary's  office,  as  the  case  may  be,  instead  of  affixing 
the  same  on  the  walls  of  the  courts  as  now  required,  the  usual 
written  notices,  which  shall  state,  in  addition  to  the  particulars 
now  required,  his  place  or  places  of  abode  or  service  for  the 
last  preceding  twelve  months;  and  the  master  or  prothono- 
tary,  as  the  case  may  be,  shall  reduce  all  such  notices  as  in 
this  rule  first  mentioned,  into  an  alphabetical  table  or  tables, 
QAder  convenient  heads,  and  affix  the  same  on  the  first  day  of 
term  in  some  conspicuous  place  within,  or  near  to  and  on  tB& 
outside  of  each  couit."  Soon  after  this  rule  was  promulgated, 
iQany  mistakes  were  made  in  not  delivering  the  notice  to  the 
loaster  in  time ;  but  as  the  rule  was  not  then  very  well  known, 
iQd  the  error  therefore  excusable,  the  court  in  moat  duies 
allowed  the  name,  &c.,  to  be  inserted  in  the  master's  list  after 
the  time  here  mentioned.  See  Ex  p.  Blunt,  Q  D<hdL  231. 
Uoder  special  circumstances,  also,  the  court  have  allowed  the 
cleric  to  put  up  his  notices  after  the  commencement  of  the 
term,  with  a  view  of  being  admitted  on  the  last  day  of  the 
following  term.  Exp,  Chandler,  1  Dowl.  N,  C.  814.  Where 
the  15th  April  fell  on  Easter  Sunday,  and  the  Wednesday  was 
therefore  the  first  day  of  Easter  term,  a  delivery  of  the  notices 
to  the  master  three  days  before  the  1 8th,  was  holden  to  be  in 
time.  Ex  p.  Bayley,  6  Dowl,  516.  The  clerk  roust  also  give  a 
term's  notice,  to  the  same  eflfect,  to  the  examiners,  by  leaving 
the  same  with  the  secretary  of  the  Law  Society  at  the  ball  of 
^t  society  in  Chancery-lane.    R»  G.  H.  6  W.  4,  s,  4. 

Also^  by  a  rule  of  the  court  of  Queen's  Bench,  instead  of 
sticking  up  the  notices  in  the  judges*  chambers,  which  was 
found  inconvenient,  it  is  ordered  that  the  party  intending  to 
M>ply  shall  "  for  the  space  of  one  full  term,  previous  to  the 
tsermin  which  such  person  shall  apply  to  be  admitted,  enter  or 
<:vi8e  to  be  entered  in  a  book  to  be  kept  for  that  purpose  at 
<^  of  the  judges'  chambers  of  this  court,  his  name  and  place 
of  Abode,  and  also  the  name  and  place  of  abode  of  the  attorney 
<»^ittQmie8  to  whom  he  shall  have  been  articled ;  and  that  no 
Penon  who  shall  not  have  complied  with  this  rule,  shall  in 

future  be  admitted  an  attorney."  i2.  T.  33  G.  3.    This  must  ])e 
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done  at  least  the  day  before  the  term ;  but  the  court,  under 
peculiar  circumstances,  have  allowed  the.  clerk  to  be  admitted, 
notwithstanding  the  notices  were  not  entered  until  the  first 
day  of  term.  Exp.  Downingf  8  Law  /.,  232,  qb. 

So  that  now,  in  all  the  courts,  one  copy  of  this  notice  mast 
be  delivered  at  the    master's  office  three  clear  days  at  least 
before  the  term  immediately  preceding  that  in  whicti  the  party 
is  to  apply  for  admission.    And  before  the  same  term,  one 
other  copy  must  be  given  to  the  examiners,  as  above  directed ; 
and  five  more  copies  must,  in  the  court  of  Queen's  Bench,  be 
entered  in  the  books  kept  for  that  purpose  at  the  chambers  of 
the  judges  of  that  court  respectively,  or  in  the  court  of  Common 
Pleas,  must  be  affixed  in  a  conspicuous  place  in  the  respective 
chambers   of  the  judges.    Ex  p.  Gordon,  2  Dowl.  470.     Re 
Parsons,  5  Nev.  &  3f.  241,   1  Har.&W.  349.    And  one  more 
copy  must  be  affixed  also  before  the  term,  in  the  usual  place 
in  the  Queen's  Bench  office  or  the  Common  Pleas  office,  as  the 
case  may  be.    The  notice  in  the  office  being  that  which  gives 
the  greatest  publicity  to  the  intended  application,  will  not  be 
dispensed  with  :  Ex  p,  Morgan,  4  Dowl,  296  :  where,  indeed, 
through  illness,  this  notice  was  not  affixed  in  the  office  until 
the  fourth  day  of  term,  Taunton,  J.  allowed  the  clerk  to  be 
admitted  in  the  following  term ;  Ex  p.  Herbert,  2  Dowl,  172  ; 
but  where,  through  inadvertence,  it  had  not  been  affixed  at  all, 
Littledale,  J.  refused  to  admit  the  derk ;  he  said,  however,  that 
upon  giving  fresh  notices,  he  would  allow  him  to  be  admitted 
on  the  last  day  of  the  following  term.  Exp,  Stonehurst,  I  Httr, 
&  fT.  517,  ami  see  Ex  p.  Chandler,  I  Dowl.  N,  C,  814,  S.  P. 
But  as  to  the  entry  of  the  notices  in  the  books  at  the  judges' 
chambers,  where,  through  the  inadvertence  of  the  London 
agent,  the  notice  was  entered  in  the  book  at  the  cham- 
bers of  the  chief  justice  only,  and  not  at  the  chambers  of 
the  other  judges,  until  within  a  few  days  of  the  second  term, 
Littledale  J.,  allowed  the  party  to  be  admitted  on  the  last  day 
of  term.  Exp.  JVoolright,  1  Har.  &JV.  617,  4  Dowl.  274,  and 
see  Ex  p.  Downing,  supra. 

The  notice,  we  have  seen,  must  state  the  name  and  place  of  ^ 
abode  of  the  master ;  and  of  all  the  masters  the  derk  may  * 
have  served  during  his  clerkship.  If  there  be  a  mistake  in 
the  name,  Ex  p.  Dobson,  2  Dowl,  539,  or  if  any  name  be 
omitted.  Ex  p.  Jones,  1  Dowl.  439,  biit  see  Ex  p.  Collins, 
6  Dowl,  495,  the  court  usually  refuse  to  admit  the  clerk.  In 
one  case,  however,  where  a  wrong  name  had  been  inserted  by 
miatake,  they  allowed  the  notice  to  be  amended,  and  the 
party  to  be  admitted  on  the  last  .day  of  the  following  term. 
Re  Clarke,  4  Nev.  &  M.  709,  1  Har.  &  fV.  146,  and  see  Exp. 
Dukes,  7  Dowl.  605.  And  where  a  derk,  who  had  changed 
his  name  during  his  clerkship,  by  mistake  inserted  in  his 
notices  his  present  name  only,  and  not  his  former  one,  the 
•court  allowed  him  to  put  up  fresh  notices,  and  to  be  called  in 
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the  following  term.  Ex  p.  Ridley,  2  Har.  &  IV.  ce.  Where 
both  master  and  clerk  had  two  christian  names,  and  they  were 
described  by  both  in  the  notices,  but  by  one  only  in  the  nrti- 
des :  the  court  allowed  the  clerk  to  be  admitted,  on  an  afiida- 
Tit  of  the  identity  of  the  party.  Exp.  Croft,  1  Har.  &  W.  375, 
5  Nev.  &  M.  58. 

The  form  of  the  notice  will  be  found  in  the  Appendix. 

In  some  cases,  under  peculiar  circumstances,  where  the 
clerk  was  going  to  one  of  the  colonies,  or  a  foreign  country,  to 
practise  there  as  an  attorney,  the  court,  upon  special  applica- 
tion for  the  purpose,  have  allowed  him  to  be  admitted,  before- 
his  notices  have  been  given  the  time  required  by  the  rules 
above  mentioned.  See  Exp,  Hulme,  1  Har.  &  W.  366, 4  Dotvl. 
88.  Exp.  Lawson,  2  Har.  &  W.  8.5.  Exp.  Handcock,  Id.  99. 

It  will  be  perceived  that  these  notices  must  l>e  given  three- 
days  exclusive  before  the  commencement  of  the  term  next 
preceding  that  in  which  the  clerk  is  to  be  admitted ;  [ante, 
pp.  51,  52 ;)  and  therefore  if  the  clerk  be  not  admitted  in  the- 
second  term,  all  these  notices  must  be  again  given,  before  he 
can  apply  for  admission.  Ex  p.  Blunt,  12  Law  J.,  97,  qb.  In 
one  case,  indeed,  where,  under  peculiar  circumstances,  the 
clerk  did  not  apply  until  the  third  term,  Littledale,  J.  althougli. 
he  could  not  order  him  to  be  admitted  then,  granted  a  rule 
that  upon  then  giving  his  notices,  he  should  be  admitted  on 
the  last  day  of  the  fourth  term.  Exp.  Southern,  6  Dotvl.  26. 

Swearing,  admission,  ^cJ]  Engross  an  affidavit  of  service  (r) , 
{see  the  form,  in  the  Appendix,)  and  annex  it  to  the  copy  of 
the  articles  executed  by  your  master ;  also  engross  an  affidavit 
of  the  stamp  duty  being  paid,  {see  the  form,  in  the  Appendix,) 
tnd  let  both  affidavits  be  sworn  before  a  judge. 

Having  made  these  two  affidavits,  call  at  the  master's  qjfflce, 
and  get  the  original  affidavit  of  the  execution  of  the  articles, 
tohich  you  had  filed  there  («.)     Pay  him  2s.  6d.  Then  take  these 

(r)  Everypersonwho  shall  have  act,  and  in  the  form  to  be  ap. 
been  or  shall  be  bound  as  a  derk  proved  by  the  judges  of  the  court 
ts  :sforesaid,  shall,  before  he  be  wherein  such  person  shall  apply 
•dndttad  an  attorney  or  solicitor  to  be  admitted.  Id.  s.  u. 
•ecenling  to  this  act,  prove,  by  («)  No  person,  who  shall  from 
•n  aiftdavit  of  himself  or  of  the  and  after  the  passing:  of  this 
•ttomey  or  solicitor  to  whom  he  act  become  bound  as  aforesaid., 
was  bound  as  aforesaid,  or  such  shall  be  admitted  an  attorney  or- 
s«:ent,  barrister,  or  special  pleader  st^citor,  before  such  affidavit  so 
u  aforesaid,  to  be  duly  made  and  marked  as  aforesaid  shall  have- 
wed  with  the  proper  officer  here-  been  produced  to  the  court  or 
iB-befare  mentioned,  that  he  hath  Judge  to  whom  such  person  shall 
JctqaUy  and  really  served  and  apply  to  be  admitted  an  attorney 
been  employed  by  such  practising  or  solicitor,  in  pursuance  of  the 
attorney,  solicitor,  agent,  barris-  provisions  hereinafter  contained, 
ter,  or  special  pleader,  during  the  unless  such  court  or  judj^e  shall 
whole  time  and  in  the  manner  re-  be  satisfied  that  the  same  cannot 
qnired  by  the  provisions  of  this  be  produced,  and  shall  thhik  fit 
VOL.  I.                                            d 


54 


Articled  Clerks. 


three  t^fidainU,  your  articles,  (see  £x  p.  Clarke,  3  B.  &  A.  610. 
£x  p.  NichoIlR.  1  Dowl.  N.  C.  263,)  and  the  certificate  ttf  the 
ejcaminers  as  to  your  fitness,  to  the  chambers  of  one  of  the  judges 
of  the  court,  and  give  them  to  the  clerh,  who  will  thereupon  ob- 
tain the  judge*s  fiat  for  your  admission ;  pay  him  one  guinea. 
Then  take  tliefiat,  {^Idavit  of  due  execution,  articles,  and  certtfi- 
cate  to  the  master's  qjffice;  give  them  to  the  clerk,  and  pay  him  at 
the  same  time  25i.  {the  stamp  duty  on  your  admission,)  and  his 
fees.  Attend  afterwards  at  Westminster,  at  such  time  as  he  may 
appoint,  and  you  will  be  sworn  (t),  and  sign  the  oath  roll;  and 
your  admission  on  stamped  parchment,  signed  by  one  of  the 
judges  or  masters,  will  be  delivered  to  you  (u.)  Pay  the  crier  Is. 
for  the  oath,  and  5s.  on  your  signing  the  roll.  You  then  take 
this  admusion  to  the  master's  Ojffice  (r),  and  the  clerk  there  will 


to  dispense  with  the  production 
thereof.    Id. ».  10. 

{I)  Every  person  who  shall  par. 
suaiit  to  this  act  apply  to  be  ad- 
mitted an  attorney  or  solicitor, 
shall,  before  he  be  admitted 
and  enrolled  as  aforesaid,  take 
and  subscribe  the  oath,  or,  if 
he  be  one  of  the  people  called 
Quakers,  the  affirmation,  follow. 
Ilig  :  *  I  il.  27.  do  swear  iar  so> 
temnly  affirm,  as  the  case  may 
be}.  That  I  will  truly  and  honestly 
demean  myself  in  the  practice  of 
an  attorney  [or  solicitor,  as  the 
cftse  may  be,"]  according  to  the  best 
of  my  knowledge  and  ability.  So 
help  me  God.*    Id.  s.  ig. 

{u)  It  is  provided  by  the  act,  that 
every  person  who  at  the  time  of 
the  passing  of  this  act  shall  have 
completed  bis  period  of  service 
according  to  the  laws  in  force  at 
the  time  of  the  passing  of  this  act, 
hut  shall  not  have  been  admitted 
an  attorney  or  solicitor  in  pur- 
suance of  such  service,  shall,  if 
otherwise  qualified,  be  capable  of 
being  admitted  and  enrolled  an 
attorney  or  solicitor,  hi  pursuance 
of  the  provisions  of  this  act,  in 
the  same  manner  in  all  respects 
as  if  he  were  actually  bound  by 
contract  in  writing  at  the  time  of 
the  passing  of  this  act.    Id.  s.  44. 

(r)  The  masters  of  the  several 
courts  of  law  at  Westminster,  or 
such  other  person  or  persons  as 
the  lord  chief  Justice  of  the  court 
of  Queen's  Bench,  the  lord  chief 
justice  of  the  court  of  Common 
Pleas,  and  the  lord  chief  baron  of 
the  court  of  Exchequer,  shall  for 
that  purpose  severally  and  res- 


pectively appoint,  shall  be  deemed 
and  taken  to  be  the  proper  officers 
for  filing  such  affidavits  as  afare* 
said  in  the  said  respective  courts, 
and  they  shall  have  tkie  custody 
and  care  of  the  rolls  or  books 
wherein  persons  are  at  present 
enrolled  as  attomies  in  the  nid 
respective  courts,  and  shall  and 
they  are  hereby  respectively  re- 
quired from  time  to  time,  without 
fee  or  reward,  other  than  such 
sum  or  sums  as  are  mentioned  in 
the  second  schedule  hereunto  an> 
nexed,  to  enrol  the  name  of  every 
person  who  shall  be  admiitcd  an 
attorney  in  the  said  respective 
courts,  pursuant  to  the  directions 
in  this  act,  and  the  time  when  ad- 
mitted, in  alphabetical  order,  in 
roils  or  books  to  be  provided  and 
kept  for  that  purpose  in  th^  se- 
veral and  respective  offices;  and 
also  that  the  Queen's  remem- 
brancer  In  the  court  of  Exchequer 
or  his  deputy,  and  the  chief  oak 
of  the  court  of  the  duchy  chamber 
of  Lancaster  at  Westminster  or  his 
deputy,  and  the  prothonotaries  of 
the  courts  of  the  counties  palattne 
of  Lancaster  and  Durham  or  their 
deputies,  or  such  pexwm  or  per- 
sons as  the  lord  chief  jostioe  ot 
the  court  of  Queen's  Bench,  the 
lord  chief  Justice  of  the  court  of 
Ciommon  Pleas,  and  the  lord  chief 
baron  of  the  court  of  Excheqoor 
shall  Jointly  appohit,  shall  have 
the  custody  and  care  of  the  rolls 
or  books  wherein  persons  axe  at 
present  enrolled  as  attomies  and 
solicitors  in  the  said  last-men- 
tioned respective  courts,  ^hich 
said  prothonotaries  of  the  courts 
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tnter  your  name  upon  the  roll  of  the  attomies  of  the  court.  Pay 
•him  1 05.  This  enrolment  is  made  by  the  masters  of  the  Queen's 
Bench  and  Exchequer,  as  a  matter  of  course,  even  without 
instruction ;  but  it  is  otherwise  in  the  Common  Pleas.  In 
prudence  you  should  see  that  it  is  done,  for  an  omission  in 
this  respect  may  be  of  serious  consequences  to  you.  An  at- 
torney, although  admitted,  yet  if  not  enrolled,  has  no  legal 
right  to  costs ;  and  in  a  late  case,  where  the  attorney  for  the 
defendant  was  not  enrolled,  the  court  of  Common  Pleas  stayed 
the  proceedings,  upon  a  verdict  for  the  defendant,  without 
costs.  Humphreys  v.  Harvey,  I  Bing.  N,  C.  C2,  2  DoivL  827. 
And  in  a  similar  case,  where  an  action  for  penalties  was  brought 
against  the  attorney  for  practising,  his  name  not  being  on  the 
roll  of  attomies,  the  court  held  that  they  could  not  relieve 
him,  by  allowing  his  name  to  be  enrolled  nunc  pro  tunc,  as  the 
right  of  a  third  person  would  thereby  be  compromised ;  they 
intimated,  however,  that  they  would  have  done  so,  if  the  ac- 
tion had  not  been  brought.  Ex  j>.  Swift,  I  Bing.  N,  C.  734, 
1  Hodg.  175. 

If  an  admission  be  fraudulently  obtained,  the  court  will 
strite  the  party  off  the  roll  j  and  if  the  master  be  concerned 
in  the  fraud,  they  will  grant  an  attachment  against  him.  Ex  p. 
Hill,  2  IV.  BL  991. 

After  being  thus  admitted  and  enrolled,  the  party  then  ob- 

uf  the  counties  palatine  of  Lan-  counties  palatine  of  Lancaster  and 

raster  and  Durham  or  their  d^pa-  Durham,  and  such  other  person  or 

ties,  or  soch  person  or  persous  as  persons  as  the  master  of  the  rolls 

shall  be  appointed  as  last  men-  shall  for   that  ijurpose   appoint, 

tioned.  shall  be  deemed  and  taken  shall  have  the  custody  and  care  of 

to  be  the  proper  officers  for  filing  the  rolls  or  books  wherein  persons 

such  affidavits  as  herein-before  are  at  present  enrolled  as  soli- 

mentioned  in  the  court  of  Common  citors,  and  which  said  clerk  of  the 

Pleas  at  Lancaster  and  the  court  of  petty  bag  office,   or  such  other 

picas    at   Durham   respectively ;  person  or  pcrsoiis  as  shall  be  ap- 

and  he  and  they  is  aod  are  hereby  pointed  as  last  mentioned,  shall 

respectivdiy  required  trova.  time  to  be  deemed  and  taken  as  the  proper 

t:me,  without  fee  or  revrard,  other  officer  or  officers  for  filing  such 

than  sach  Slim  or  sums  of  money  affidavits  as  herein-bcfore  men- 

8s  are  nov/  payable  to  enrol  the  tioned  in  the  court  of  Chancery ; 

name  of  every  person  who  shall  and  he  and  they  is  or  are  hereby 

be  admitted  an  attorney  in  the  also   respectively  required   from 

said    last-mentioned    respective  time  to  time,  without  fee  or  re> 

courts  pursuant  to  the  directions  ward  other  than  as  last  aforesaid* 

In  this  act,  and  tlie  time  when  ad-  to  enrol  the  name  ol  every  person 

initted,  in  alphabetical  order,  iti  who  shall  be  admitted  a  solicitor 

rolls  or  books  to  be  provided  and  pursuant  to  the  directions  in  this 

k^  for  that  purpose  in  their  se*  act,  and  the  time  when  admitted, 

veial  and  respective  offices ;  and  in  alphabetical  order  in  rolls  or 

also  that  tJie  senior  clerk  of  the  books  to  be  kept  for  that  purpose, 

petty  iMig  office  la  the  court  of  ~to  which  rolls  o:  books  in  the  ' 

Chancery,  or  his  deputy,  the  chief  said  co'irts  of  law  or  equity  res- 

derk  of  the   duchy  chamber   of  pectively  all  persons  shall  and  may 

Lancaster    at    Westminster,   or  have  free  access,  without  fee  or 

%is  deputy,  the  registrars  of  the  reward.    Id.  ,t.  20. 
respective  courts  of  equity  in  the 
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Attorney. 


tains  his  certificate,  aod  has  his  name  and  address  entered  in 
the  book  kept  for  the  puipose  in  the  master's  office,  as  directed^ 
yost,  p.  5S. 


Attorney, 

1,  Bis  certificate,  privileges,  8fc, 

Certificate.']  After  an  attorney  is  admitted,  sworn,  and  en- 
rolled, still  he  cannot  practise  as  an  attorney,  until  he  have 
first  obtained  and  entered  his  certificate ;  otherwise  he  will  be 
liable  to  a  penalty  of  50/.  37  G.  3,  c.  90,.  i.  30.  See  Edmonson 
▼.  Davis,  4  Etp.  14,  3  B.  &  P.  382.  Barnard  v.  Gosling,  2 
East,  569.  Slack  y,  TVilkins.  1  Gr.  &Af.  23,  and  see  Eyre  \, 
Shelley,  6  Mees.  &  W.  269.  Re  Hodgson  &  Ross,  3  Ad.  &  El,  224. 
Hodkinson  v.  Mayer,  6  Ad.  &  £/.  194.  For  this  purpose,  it  is 
necessary,  in  the  first  place,  to  deliver  to  the  registrar  of  at- 
tomies  {ic)  a  declaration  in  writing,  containing  the  party's 


(w)  From  and  after  the  passmg 
of  this  act,  there  shall  be  a  regis- 
trar of  attDBoies  and  solicitors,, 
and  that  it  shaU  be  tibe  daty  of 
such  registrar  to  keep  an  alpha- 
betical roU  or  book,  or  rolls  or 
books,  of  all  attomies  and  solici- 
tors, imd  to  issue  certiilcates  of 
persons  who  hare  been  admitted 
and  enrolled  as  attomies  or  soli- 
citors,  and  are  entitled  to  take  out 
stamped  certificates  authorizing 
them  to  practice  as  snch ;  and 
It  shall  be  lawful  to  and  for  the 
lord  chief  justice  of  Her  Mi^esty's 
court  of  Queen's  Bench,  the  mas- 
ter of  the  rolls,  the  lord  chief  jus- 
tice of  the  courtof  Common  Pleas, 
and  the  lord  chief  baron  of  the 
court  of  Exchequer,  (or  any  three 
of  them,  of  whom  the  master  of 
the  roUs  shall  be  one,)  to  make 
such  orders,  directions,  and  regu- 
lations touching  the  performance 
and  execution  of  the  duties  afore- 
said as  they  shall  think  proper  ; 
and  such  regristrar,orsome  person 
duly  appointed  by  him,  shall  have 
free  access  to  and  shall  be  at  li- 
berty from  time  to  time  to  examine 
and  take  copies  or  extracts,  with- 
out fee  or  reward,  of  all  roUs  or 
books  kept  for  the  enrolment  of 
attomies  and  solicitors  in  any  of 
the  courts  at  Westminster,  and  for 
the  enrolment  of  attomies  and  so- 
licitors in  the  court  of  the  duchy 


of  Lancaster,  or  court  of  the  duchj 
chamber  of  Lancaster  at  Westmin- 
ster ;  or  in  any  courts  of  ttie  coun- 
ties palatine  of  Ijineaster  and 
Durham ;  and  that  the  duties  of 
such  office  of  registrar  shall  be 
performed  by  the  incorporated 
••Society  of  attomies,  solicitors,, 
proctors,  and  others,  not  bemg 
barristers,  practising  in  the  courts 
of  law  and  equity  of  the  United 
Kmgdom,'*  whether  by  their  pre- 
sent or  any  future  charter  of  in- 
corporation, unless  and  nntil  the 
lord  chief  justice  of  the  court  of 
Queen's  Bench,  the  master  of  the 
rolls,  the  lord  chief  justice  of  the 
court  of  Common  Pleas,  and  the 
lord  chief  liaron  of  the  court  of 
Exchequer  (or  any  three  of  them, 
of  whom  the  master  of  the  rolls 
shall  be  one,)  shall,  by  any  order 
under  their  hands,  which  order 
they  are  hereby  autiiorized  and 
empowered  to  make,  appoint  any 
fit  and  proper  person  to  perform 
the  said  duties  in  the  place  and 
stead  of  the  said  society,  Cwhich 
said  person  shaU  be  called  the  re- 
gistrar of  attomies  and  solidtois. 
Mid  ShaU  hold  such  office  or  em- 
ployment during  pleasure  only,) 
and  so  from  time  to  time  to  i- 
pomt  any  other  fit  and  proper  per- 
son, or  the  said  society,  to  per> 
form  the  said  duties  diiina  nlw- 


Certificate. 
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name  and  place  of  residence,  the  court  or  one  of  the  courts  of 
irhich  he  18  an  attorney,  and  when  admitted;  and  if  he  be 
entitled  to  the  stamped  certificate,  the  Registrar  will  give  him  a 
certificate  to  that  efifect ;  fee  U.  6d, ;  and  upon  producing  that 
at  tiie  stamp  office,  the  stamped  certificate  will  be  given  to  him, 
upon  payment  of  the  duty  (x).  The  duty  is  regulated  by  the 
stamp  act,  55  G.  3,  c.  184,  thus :  if  the  attorney  have  not 
been  admitted  three  years,  he  is  to  pay  6/.  if  he  reside  within 


(x)  From  and  after  the  15th  day 
of  Korember  next,  it  shall  not  be 
lawfid  for  the  commisflioners  of 
stamps  and  taxes,  or  any  of  their 
officers,  to  grant  or  issue  to  any 
perBon  any  stamped  certiflcate 
aotfaorizingr  snch  person  to  prac- 
tise  as  an  attorney  or  solicitor, 
imless  nor  until  he  shall  leave 
ivith  the  said  commissioners,  or 
their  proper  officer,  at  the  head 
oOoe  for  stamps  and  taxes  at  So- 
mcfset  House  in  the  coonty  of 
Middlesex,  a  certiflcate  from  snch 
registrar  as  aforesaid  that  such 
person  is  an  attorney  or  solicitor, 
and  entitled  to  take  out  such 
stamped  certificate ;  and  the  said 
commissioners,  or  their  proper  of- 
ficer, shall  deliver  to  the  saidre- 
giabar,  on  the  sixth  day  of  April 
in  every  year,  or  so  soon  after- 
wards  as  the  said  registrar  shall 
apply  for  the  same,  all  such  reg^ 
trsr*s  certificates  under  the  au- 
liMirity  of  which  any  stamped  ccr* 
tiflcat4W  shall  have  been  granted 
or  issued  since  the  15th  day  of 
November  preceding,  with  a  note 
or  menunandum  endorsed  orwrit- 
ten  thereon  respectivdy  by  the 
pgioper  officer  of  the  said  commis- 
sioners, stating  the  date  of  the 
stamped  certificate  granted  or 
iasned  in  respect  thereof  and  shall 
from  time  to  time  afterwards, 
wfaenever  appUcation  shall  be 
made  for  that  purpose  by  the  sidd 
registrar,  d^ver  to  him  all  such 
other  registrar's  certificates  under 
the  authority  of  which  any  stamp- 
ed certificates  shall  have  been 
granted  or  issued  upon  or  after 
ttaesixth  day  of  April  and  before 
tiie  sixteenui  day  of  November  in 
every  year,  with  a  like  note  or 
memorandum  endorsed  or  writ- 
ten ttiereon  respectively  as  afore- 
8ald«    7<f.s.8S. 

And  for  the  purpose  of  obtain- 
ing such  registrar's  certificate  as 
aforesaid,  a  declaration  in  writ- 


ing, signed  by  such  attorney  or  so- 
licitor or  by  his  partner,  or  in  case 
such  attorney  or  solicitor  shall 
reside  more  than  twenty  miles 
firom  London,  ttien  by  his  London 
agent  on  his  behalf;  containing 
his  name  and  place  of  residence, 
and  the  court  or  one  of  the  courts 
of  which  he  is  then  admitted  an 
attorney  or  solicitor,  togetherwitfa 
the  term  or  year  in  or  as  of  which 
he  was  so  admitted,  shall  be  deli- 
vered to  the  said  registrar,  who 
shall  cause  all  the  particulars  in 
snch  declaration  to  be  entered  in 
a  proper  book  to  be  kept  for  that 
purpose,  which  shall  be  open  to 
the  Inspection  and  examination  of 
all  persons  without  fee  or  reward; 
and  the  said  registrar  shall,  after 
the  explratton  of  six  days  after 
the  delivery  of  such  declaration 
(unless  he  shall  see  cause  and 
have  reason  to  believe  that  the 
party  so  applying  for  snch  certi- 
ficate is  not  upon  the  said  roll  of 
attomies  or  solicitors),  deliver  to 
the  said  attorney  or  solicitor,  or 
to  his  agent,  on  demand,  a  certi- 
ficate in  the  form  set  forth  in  the 
third  sch^ole  in  this  act  annexed* 
and  which  last-mentioned  certifi. 
cate  shall  be  delivered  to  and  left 
vntki  the  commissioners  of  stamps 
and  taxes  as  herein-before  di- 
rected.   Id.  *.  23. 

And  in  case  the  said  registrar 
shall  decline  to  issue  such  certifi- 
cate as  he  is  herein-before  directed 
and  required  to  give,  the  party  so 
applying  for  the  same,  if  an  attor- 
ney,  shall  and  may  apply  to  any 
of  the  said  courts  of  law  at  West. 
minster,  or  to  any  judge  thereoC 
or,  if  a  solicitor,  to  the  master  at 
the  rolls,  who  are  hereby  respec- 
tively authorized  to  make  such 
order  in  the  matter  as  shall  be 
Just,  and  to  order  payment  of 
costs  by  and  to  either  of  the  par- 
ties, if  they  shaU  see  fit.    Id.  s.  S4. 
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where  he  may  be  so  served  with  notices,  &c.»  he  shall  make 
the  like  entry  thereof  in  the  said  book."  R,  H.  8  0, 3,  K,  B,  So 
in  the  Exchequer  office,  a  similar  book  is  kept,  in  which  every 
attorney  admitted  in  that  court  must  enter  "  his  name  and 
place  of  abode  (or  some  other  proper  place)  in  London,  West- 
minster, or  the  borough  of  Southwaiic,  or  within  one  mile  of 
the  said  office,"  for  the  like  purpose;  and  the  same,  upon  every 
change  of  residence,  &c.  R.  M,  1  TV.  4,  Ex,  There  is  no  such 
book,  I  believe,  kept  in  any  of  the  offices  of  the  court  of  Com- 
mon Pleas,  except  that  in  which  the  certificates  are  regis- 
tered, as  already  mentioned,  ante,  p.  54,  55.  Although  the 
above  rules  merely  mention  "notices,  summonses,  orders, 
and  rules,"  they  in  fact  extend  to  all  proceedings ;  and  where, 
in  the  Exchequer,  the  plaintiff's  attorney,  who  resided  at  a 
distance  of  seven  miles  from  London,  had  entered  iu  the 
book  his  place  of  abode  only,  and  not  any  place  within  a  mile 
of  the  Exchequer  office,  as  he  should  have  done ;  and  a  plea 
was  sent  to  him  by  post  on  the  last  day  of  pleading,  but  did 
not  reach  him  until  the  next  morning,  after  his  clerk  had 
gone  to  London  for  the  purpose  of  signing  judgment,  and 
judgment  was  signed  accordingly :  the  court,  upon  application, 
set  aside  the  judgment.  Blackbitrny.  Peat,  2  Cr,  &M,  244. 

Certificate,  after  default  made  in  taking  it  out  for  a  year.^ 
Formerly,  if  an  attorney  had  not  taken  out  his  certificate  for  a 
year,  his  admission  was  void,  and  he  was  no  longer  deemed  to 
be  upon  the  loU  of  attornies.  37  G,  3,  c.  90,  s.3\.  But  this 
is  repealed,  by  6  &  7  Vict.  c.  73 ;  and  now  the  only  regulation 
upon  the  subject  is,  that  if  the  attorney  do  not  obtain  his  an- 
nual stamped  certificate  within  the  time  limited  by  law,  the 
registrar  will  not  grant  him  a  certificate  to  obtain  it,  without 
the  order  of  the  court  or  a  judge  authorizing  him  to  do  so.  Id. 
I.  25  {z).  It  is  likely,  however,  that  the  courts,  in  granting 
such  an  order,  will  be  governed  by  the  same  rules  which  they 
formerly  observed  upon  the  re-admission  of  attornies. 

And  formerly,  when  an  attorney  applied  to  be  re-admitted, 
if  it  appeared  that  he  had  not  practised  since  the  expiration  of 
his  last  certificate,  the  court  allowed  him  to  be  re-admitted* 
without  the  payment  of  any  fine  or  arrears  of  duty.  Ex  p. 
Clarke,  2  B.  &  ^.  3 14.  Ex  p.  Matson,  2D.&R.  238.  Ejq  p. 
Cunningham,  1  Bing.  91.   Exp,  Thompson,  2  Dowl.  160,  upon 

{*)  If  any  attorney  or  solicitor  the  courts  of  Queen's  Bench,  Com- 

shall  neglect  to  procure  an  annual  mon Fleas,  or  Excheq  uer,  or  of  one 

stamped    certificate    authorizing  of  the  judges  thereof,  in  the  case 

Mm  to  practise  as  such,  within  of  an  attorney,  authorizing  such 

the  time  by  law  appointed  for  that  registrar  to  issue  such  certificate ) 

purpose,  ^en  and  In  such  case  and  it  shall  be  lawful  for  the  niai> 

the  said  registrar  shall  not  after-  ter  of  the  rolls,  or  for  such  court 

^vards  grant  a  certificate  to  such  or  Judge,  to  make  such  order, 

attorney  or  solicitor,  without  the  upon  such  terms  and  conditions 

order  of  the  master  of  the  rolls  in  as  he  or  they  shall  think  fit.    lA. 

the  case  of  a  solicitor,  or  of  one  of  s.  25. 


W)  Attorney, 

hU  SfttisfyiDg  the  court  as  to  his  reason  for  discontinuing  to 
practise,  see  Ex  p.  Mayer,  5  Moore,  141.  Ex  p,  Maliphant,  7 
Moore,  495,  and  as  to  the  manner  in  which  he  has  since  been 
employed.  Ex  p.  Saunders,  2  Smith,  154.  Where  the  year 
during  which  the  party  was  uncertificated  expired  on  a  Sunday, 
and  he  applied  for  his  certificate  on  the  Monday,  but  was  re- 
fused, the  court  upon  application  re-admitted  him  on  the 
Tuesday,  without  requiring  him  to  give  the  usual  notices.  Ex 
p.  Knipe,  9  Dowl.  108.  S,  P.  Ex  p.  Wybrow,  Id,  197.  And 
where  an  attorney  ceased  to  take  out  his  certificate,  and  dis- 
continued his  practice  for  two  years,  and  then  (without  being 
re-admitted)  took  out  his  certificate,  and  practised :  the  court 
allowed  him  to  be  re-admitted,  on  payment  of  a  nominal  fine, 
and  of  the  duty  for  the  two  years  in  which  he  had  not  taken 
out  his  certificate.  Exp.  Sherwood,  7  Moore,  493.  There  was 
no  particular  time  limited  for  this  application ;  the  court  have 
entertained  it  after  the  lapse  of  many  years.  See  Ex  p,  Cuiu 
ningham,  1  Bing.  91.  Exp.  Smith,  1  Chit.  692.  Ex  p.  Calland, 
2  B.  &.A.315.  But  where  a  party  had  discontinued  his  prac- 
tice for  thirty  years,  and  was  employed  in  the  meantime  as  an 
officer  of  the  customs,  Littledale,  J.  refused  to  re-admit  him, 
saying  that  after  such  a  lapse  of  time,  without  being  in  any- 
way accustomed  to  legal  practice,  he  was  not  fit  to  be  re-ad- 
mitted. Ex  p,  Billings,  5  DowL  396 ;  and  see  S,  P.  Ex  p. 
Fudge,  '12  Law  J.,  186,  qb.  But  where  in  a  similar  case, 
although  the  party  had  been  oflf  the  roll  for  27  years,  yet  as 
during  the  last  two  years  he  had  been  managing  derk  to  an 
attorney,  and  his  master  made  a  strong  afildavit  as  to  his  capa- 
city as  a  lawyer,  Williams,  J.  allowed  him  to  be  re-admitted. 
Ex  p.  Brabant,  7  DowL  622.  Where  an  attorney  had  been 
struck  off  the  roll  at  his  own  request,  the  court  allowed 
him  to  be  re -admitted,  even  after  the  lapse  of  fifteen  years. 
vdthout  payment  of  any  fine  or  arrears  of  duty ;  Ex  p,  CcU- 
land,  2  B.Sc  A.  315 ;  but  where  an  attorney  was  struck  off 
the  roll,  at  his  own  request,  for  the  purpose  of  being  called  to 
the  bar,  and  was  called  to  the  bar  accordingly :  the  court  after- 
wards  refused  to  allow  him  to  be  re-admitted  as  an  attorney. 
Exp.  Cole,  1  Doug.  1 14. 

Where  the  party  had  continued  to  practise,  after  the  expira- 
tion of  his  certificate,  not  knowing  at  the  time  that  he  was 
uncertificated,  and  the  omission  to  take  out  his  certificate 
was  attributable  solely  to  the  misconduct  of  his  clerk  or  to 
the  mistake  or  inadvertence  of  his  agent :  the  court  have 
allowed  him  to  be  re-admitted,  upon  payment  of  the  arrears 
of  duty  and  a  small  fine,  without  giving  the  usual  notices. 

Ex  p.  Dent,  1  B.  &  A.  189.     Exp. ,  1  Chit.  163,  646. 

Ex  p.  Davis,  Id.  673.  Re  Winter,  8  Taunt.  129.  Ex  p. 
Christian,  3  Moore,  578.  Exp.  Ford.  1  Har.  &  W.  192.  Ex 
p.  Thorpe,  3  Dowl.  592.  Exp.  Rigby,  I  Nev.  &  M.  593.  Ex 
p,  Leacroft,  4  B.  &  J.  90.     Ex  p.  Legh,  1  Dowl.  N.  C.  188, 


Re^mssion.  •! 

txcept  a  notice  to  the  stamp  office  of  the  intended  applica- 
tion. Exp.  Franks,  3  Dowl.  319.  Ex  p.  Bridgman,  3  Dowl. 
371.  So,  where  the  party,  through  the  mistake  <^  his  agent, 
paid  only  4/.  instead  of  8/.  a  year  for  his  certificate,  for  some 
years,  and  his  agent,  by  accident,  omitted  to  take  out  his  cer- 
tificate during  the  last  year,  of  all  which  the  attorney  himself 
was  ignorant,  Patteson,  J.  allowed  him  to  be  re-admitted,  on 
payment  of  the  arrears  of  duty,  and  a  fine  of  20s,  Ex  p.  Jone$t 
2  Dowl.  199. 

Where  the  party  had  knowingly  acted  without  hit  oertifl- 
cate,  the  court  would  not  re-admit  him  without  payment  of  a 
fine,  as  well  as  of  the  duty  for  the  years  in  which  he  had  so 
acted.  Ex  p.  Stmecroft,   1   Har,  &  W,  36S.  Ex  p,  Minchin^ 
5  Dowl,  253.    And  even  on  these  terms,  the  court  did  not 
attend  very  favourably  to  applications  of  the  kind.  Ex  p.  PhiU 
pot,  3  Dowl.  339.  Ex  p.  Lowerton,  1  Hodg.  77.    But  where 
actions  for  penalties  had  been  brought  against  the  party  for 
acting  without  his  certificate,  and  the  penalties  were  remitted 
by  the  commissioners  of  stamps,  Littledale,  J.  said  that  under 
such  circumstances  the  party  stood  in  the  same  situation  as  a 
person  who  had  not  practised,  and  he  ordered  him  to  be  re* 
admitted  on  taking  out  his  certificate  for  the  current  year* 
Ex  p.  Tufkin,  1  Har.  &  fT.  516.    And  where  it  was  by  mis- 
take that  the  certificate  was  not  taken  out  within  the  year, 
Littledale,    J.   allowed   the   party   to  be   re-admitted,   upon 
paying  a  fine  of  205.  and  the  arrear  of  duty,  without  the  usual 
notices.  Exp,.  MincfUn,  5  Dowl,  253.     So,  where  the  party 
acted  as  attorney  abroad,  it  was  holden  that  he  might  be  ne- 
admitted  upon  the  same  terms  of  re-admission  as  where  the 
party  had  not  practised  ;  for  the  statute  extends  onjy  to  prac- 
tising  in  this  country.  Ex  p.  PhUcox,  2  Dowl.  450.    And  the 
same,  where  the  only  business  done  was  in  a  borough  court, 
in  which  persons,  not  attornies,  might  practise.  Exp.  Thomson, 
5  Dowl.  275. 

The  affidavit  should  state  that  the  party  was  admitted,  and 
when ;  see  Ex  p.  Wentworth,  2  Dowl.  607 ;  from  and  up  to 
what  times  he  continued  to  takeout  his  certificate  ;  the  reason 
for  his  discontinuing  to  do  so^  see  Ex  p.  McUiphant,  7  Moore, 
495.  Ex  p.  Mayor,  5  Moore,  141 ;  how  he  has  been  employed 
since;  Exp.  Saunders,  2  Smith,  154  ;  the  place  or  places  of 
the  party's  abode  during  the  preceding  year ;  the  service  of  the 
notice  at  the  stamp  office,  when  necessary ;  vide  supra ; 
and  any  other  facts  that  may  be  requisite  to  bring  his  case 
within  the  rules  established  by  the  cases  here  mentioned. 

Formerly,  previous  to  an  application  for  a  re-admission,  re- 
gular notices  were  obliged  to  be  given,  in  the  same  manner, 
aind  nearly  in  the  same  form,  as  upon  an  original  admission ; 
and  the  affidavit  above  mentioned  was  always  filed  with  the 
master,  at  the  time  the  usual  notice  was  delivered  at  his  office. 
d  3 
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But  as  the  party  was  then  actually  off  the  roll,  and  as  he  is 
sow  no  longer  so,  by  omitting  to  take  out  his  certificate^  the 
reason  for  givmg  these  notices  has  ceased,  and  they  seem  to  be 
no  longer  required. 

Where  the  Law  Institution  opposed  the  re-admission  of  an 
attorney,  on  the  ground  that  he  had  been  twice  convicted  of 
conspiracies  to  extort  money,  by  means  of  libels  in  a  news- 
paper :  Wightman,  J.  refused  to  re-admit  him,  saying,  that  he 
was  not  a  fit  person  to  be  upon  the  rolls  of  the  court.  R,  v. 
Hawdone,  9  D&wl.  970. 

Admitrian  in  other  courtsJ]  After  a  party  has  been  sworn  in 
and  admitted  as  an  attorney  in  one  of  the  courts  of  law  at 
Westminster,  he  shall  be  entitled  to  be  admitted  as  an  attorney 
in  any  other  of  the  said  courts,  or  in  any  inferior  court  in  Eng- 
land or  Wales,  upon  signing  the  roll  of  such  court,  but  not 
otherwise  (a). 

The  fee  is  to  be  paid  in  the  first  instance  to  the  derk  of  the 
judge  who  grants  the  fiat,  and  by  him  is  paid  over  to  the 
chief  justice  or  chief  baron  of  the  court ;  and  the  day  after  the 
end  of  such  term,  the  fees  thus  received  are  divided  into 
fifteen  portions,  and  one  paid  to  the  clerk  or  clerks  of  each  of 
the  judges.  R.  G.  M.  2  Vict.  The  fees  paid  to  the  ushers,  are 
in  like  manner  distributed  among  the  ushers  of  all  the 
courts.  Id. 

Persons  who  were  attornies  of  the  courts  of  sessions  or 
great  sessions  in  the  county  palatine  of  Chester,  or  in  Wales, 
may  be  admitted  attornies  in  any  of  the  courts  at  West- 
minster, 11  C?,  4  &  1  TV.  4,  c.  70,  s$.  15,  16,  provided  they 
were  practising  attornies  at  the  time  of  the  passing  of  that  act. 
Id.  Ex  p.  Garratt,  2  Doir/.  371.    Ex  p.  Read,  1  B.  &  Ad.  957. 


(a)  Every  person  who  shall  have 
been  duly  admitted  an  attorney  of 
any  one  of  the  superior  courts  of 
law  at  Westminster,  shall  be  enti- 
tled, upon  the  production  of  his  ad- 
mission  therein,  or  an  ofHcial  cer- 
tificate thereof,  and  that  the  same 
still  continues  in  force,  to  be  ad- 
mitted as  an  attorney  in  any 
other  of  the  said  courts,  or  in  any 
inferior  court  of  law  in  England 
and  Wales,  upon  signing:  the  roll 
of  such  other  court,  but  not  other- 
wise, and  shall  thereupon  be  en- 
titled to  practise  as  an  attorney 
therein,  in  like  manner  as  if  he  had 
been  sworn  in  and  admitted  an 
attorney  of  such  court :  provided 
always,  that  no  additional  fee 
besides  those  payable  by  virtue  of 
this  act  shall  be    demanded  or 


paid ;  and  that  every  person  who 
shall  have  been  duly  admitted  a 
solicitor  of  the  hig-h  coiut  of 
Chancery,  shall  be  entitled,  vtpon 
the  production  of  his  admission 
thereui,  or  an  oliicial  certificate 
thereof,  and  that  the  same  still 
continues  in  force,  to  be  admitted 
as  a  solicitor  in  any  inferior  court 
of  equity  in  England  and  Wales, 
and  in  the  court  of  bankruptc>', 
upon  signhig:  the  roll  of  such 
other  court,  but  not  other\nse, 
and  shall  thereupon  be  entitled  to 
practise  as  a  solicitor  therein,  in 
like  manner  as  if  he  had  been 
swoni  in  and  admitted  a  solicitor 
of  such  court;  prondcd  also,  that 
no  additional  fee,  besides  those 
payable  by  virtue  of  this  act,  shall 
be  demanded  or  paid.    Id.  s.  27. 


Unqualified  Persons  acting  as  Attomics.         ^ 

This  is  effected  by  producing  at  the  master's  office  the  original 
admission,  with  an  affidavit  that  the  party  was  a  practising 
attorney  at  the  time  of  the  passing  of  this  act ;  the  clerk  will 
tell  him  at  what  time  to  attend  at  Westminster ;  and  upon  his 
attending  accordingly,  he  will  be  sworn  and  admitted.  Let 
him  then  get  the  admission  enrolled.    See  ante,  pp.  54,  55. 

Unqualified  persons  acting,']  If  any  person  act  as  an  attor- 
ney without  being  admitted  and  enrolled  as  aforesaid,  he  shall 
be  deemed  guilty  of  a  contempt  of  the  court  in  which  the  pro- 
ceeding shall  be,  and  shall  be  incapable  of  suing  for  his  fees  (&}. 
If  he  act  in  the  name  of  an  attorney,  without  his  knowledge 
or  consent,  the  court  will  set  aside  his  proceeding ;  Norton  v. 
Curtis,  3  Dowl.  245  ;  but  such  proceeding  cannot  be  treated 
as  a  nullity.  Hill  v.  Mills,  2  Dowl.  696.  So  if  he  act  in  his 
own  name,  you  cannot  treat  the  proceeding  as  a  nullity; 
Bayky  v.  Thompson,  2  Cr.  &  M.  673  ;  but  you  may  move  to 
stay  his  proceedings  until  a  proper  attorney  shall  be  ap- 
pointed. Id,  Or  if  he  act  for  a  defendant,  perhaps  you  nuiy 
move  to  set  aside  his  proceeding,  unless  before  a  certain  time 
a  proper  attorney  be  appointed. 

If  any  attorney  shall  act  as  agent  for  an  unqualified  person, 
or  suffer  his  name  to  be  made  use  of  upon  the  account  or  for 
the  profit  of  such  person,  or  shall  send  process  to  such  person, 
or  do  any  other  act  to  enable  him  to  practise  as  an  attorney* 
knowing  him  not  to  be  duly  qualified  to  act  as  such :  upon 
complaint  thereof  to  the  court  from  which  the  process  issued, 
— y . — 

ibj  In  case  any  person  shall  or  sue  out  any  writ,  process,  ox 
in  his  own  name  or  in  the  summoHs,  or  carry  on  any  pro- 
name  of  any  other  person  sue  out  ceeding=,  in  the  court  commonly 
any  writ  or  process,  or  commence,  called  tiie  county  court  hulden  in 
prosecute,  or  defend  any  action  or  any  county  in  that  part  of  Great 
sait  or  any  proceedings  in  any  Britain  called  England  and  Wales 
court  of  law  or  equity,  without  who  is  not  or  shall  not  then  be 
being  admitted  and  enrolled  as  legally  admitted  an  attorney  or  so- 
aforesaid,  or  being  himself  the  licitor  according  to  this  act.  or 
plaintiifor  defendant  in  such  prO'  shall  not  himself  be  plaintiff  or 
ceedings  respectively, — every  such  defendant  in  such  proceeding  rc- 
person  shall  and  is  hereby  made  spectively,  such  person  shall  and 
incapable  to  maintain  or  prosecute  is  hereby  made  incapable  to  main- 
any  action  or  suit  in  any  court  of  tain .  or  prosecute  any  action  or 
law  or  equity  for  any  fee,  reward,  suit  in  any  court  of  law  or  equity 
or  disbursements,  on  account  of  for  any  fee,  reward,  or  disburse- 
piosecuting,  carrying  on,  or  de-  ment,  on  account  of  prosecuting, 
fending  any  such  action,  smt,  or  carrying  on,  or  defending  any 
proceeding^  or  otherwise  in  rela-  such  action,  suit,  or  proceeding, 
tioD  thereto;  and  such  offence  or  otherwise  in  relation  thereto; 
shall  be  rleemcd  a  contempt  of  the  and  such  offence  shall  be  deemed 
court  in  wliich  such  action,  suit,  a  contempt  of  the  court  in  which 
or  proceeding  shall  have  been  scch  action,  suit,  or  proceeding* 
prosecuted,  carried  on,  or  de-  i$hall  have  been  prosecuted,  car- 
fended,  and  shall  and  may  be  pu-  ried  on,  or  defended,  and  shall  and 
oished  accordingly.    Id.  s.  35.  may  be  punished  accordingly.  Id 

And  in  case  any  person  shall  s,  36. 
commence  or  defend  any  action. 
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the  attoroey  shall  be  "  struck  off  the  nA,  and  for  ever  after 
disabled  from  practisiiig  as  an  attorney  or  solicitor,"  and  the 
court  may  commit  the  unqualified  person  to  the  prison  of  the 
court,  for  any  time  not  exceeding  one  year.  6  %  7  Vict.  c.  73> 
s.  32  (e).  The  court  in  such  a  case  will  not  entertain  an  ap- 
plication against  the  unqualified  person  akme,  but  the  attor- 
ney must  also  be  made  a  party ;  Re  Hodtom,  1  ffar.  &  ^.  1 10, 

3  DmcL  330 ;  but  they  will  receive  a  complaint  against  the 
attorney  alone.  Where  an  attorney,  who  resided  at  C,  occa- 
sionally occupied  part  of  a  house  in  B.,  in  which  his  articled 
derk  resided,  the  names  of  both  being  on  the  door  ;  the  do'k 
was  in  the  habit  of  attending  a  court  of  requests  and  before 
magistrates  for  his  own  profit ;  he  also  conducted  an  appeal  in 
the  name  of  his  master,  who  allowed  part  of  the  bill  to  be  paid 
by  a  suit  of  clothes  made  for  the  clerk ;  it  also  appeared  that 
several  writs  had  been  placed  in  the  hands  of  an  officer  to  eac- 
^ecute,  having  the  master's  name  upon  them,  for  some  of  which 

the  master  paid,  but  referred  the  officer  to  the  clerk  for  the  re- 
mainder, saying  it  was  the  derk's  business  and  not  his  ;  and 
in  an  action  carried  on  in  the  name  of  the  master,  with  his 
Jknowledge  and  concurrence,  the  clerk  appeared  and  acted  as 
-.attorney,  and  after  the  verdict  claimed  to  have  the  costs  paid 
to  himsdf,  and  objected  to  their  being  paid  to  the  master  :  the 
•court  held  this  to  be  a  case  within  stat.  22  G.  2,  c.  46,  9,\\, 
which  was  nearly  in  the  same  words  as  the  above  statute,  and 
ordered  the  attorney  (against  whom  alone  the  application  was 
made)  to  be  struck  off  the  rolls.  He  Palmer^  1  Har.  &  W,  A5. 

4  Nev.  &  3f.  529.  So,  where  an  attorney  engaged  a  certificated 
conveyancer  to  conduct  his  business,  and  agreed  to  allow  him 

.  a  moiety  of  the  profits  instead  of  a  salary ;  the  names  of  both 
were  painted  on  the  office  door,  and  bills  for  business  were 

(e)  If  any  attorney  or  solicitor  sach  attorney  or  solicitor  has  beai 
shall  wilfully  and  knowingly  act  admitted,  and  proof  made  thereof 
us  agent  in  any  action  or  suit  in  upon  oath  to  the  satistection  of 
any  court  of  law  or  equity,  or  the  court  that  sach  attorney  at 
matter  in  bankruptcy,  for  any  solicitor  hath  wilfully  and  know- 
person  not  duly  qualified  to  act  as  ingly  offended  therein  as  afoie- 
\»xk  attomef  or  solicitor  as  afore-  said,  then  and  in  such  case  every 
^aid,  or  permit  or  skjUcc  his  name  such  attorney  or  solicitor  so  of- 
to  he  anjrways  made  use  of  in  fending  shall  and  may  be  struck 
any  such  action,  suit,  or  matter  off  the  roll,  and  for  ever  after  dis- 
upon  the  account  or  for  the  profit  abled  from  practising  as  an  attor- 
of  any  unqualified  poson,  or  send  ney  or  solicitor }  and  in  tiiat  cas^ 
any  process  to  such  unqualified  and  upon  such  complaint  and 
person,  or  do  any  other  act  there-  proof  made  as  aforesaid,  it  shall 
by  to  enable  such  unqualified  per-  and  may  be  lawful  to  and  for  the 
son  to  appear,  act,  or  practise  in  said  court  to  commit  such  unqua- 
any  resi^  as  an  attorney  or  so-  lified  person  so  acting  or  practis- 
licitor  in  any  suit  at  law  or  in  ing  as  aforesaid  to  the  prison  of 
equity,  knowing  such  person  not  the  said  court,  without  bail  or 
to  be  duly  qualified  as  aforesaid,  mainprize,  for  any  term  not  ex- 
and  complaint  shall  be  made  ceeding  one  year.  Id. «.  32.  Sea 
thereof  in  a  summary  way  to  any  sect.  45,  anttf  p.  49t  n. 
«fthe  said  superior  courts  wherein 
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mtde  out  and  ddivered  in  their  joint  names  :  the  court 
held  this  to  be  a  case  within  the  statute,  as  the  attorney 
had  allowed  his  name  to  be  used  upon  the  account  and  for 
the  profit  of  an  unqualified  person ;  and  they  ordered  the 
attorney  to  be  struck  off  the  rolls,  and  the  other  person  to  be 
committed  to  prison  for  a  month.  Re  Jackaon  ft  Wood,  1  B.& 
€.  270.  And  see  Re  Clark  et  al.,  SD,9tR,  260.  Bat  where  a 
bailiff  wrote  to  an  attorney  for  writs,  which  the  latter  sent, 
without  knowing  any  thing  of  the  parties  or  circumstances  ; 
but  it  appeared  that  the  bailiff  never  represented  himself  or 
had  been  considered  as  an  attorney,  nor  did  he  look  for  any 
profits  on  the  law  proceedings  :  the  court  held  this  not  to  be  a 
case  within  the  statute,  but  that  it  was  a  most  improper  prac- 
tice, which  the  court,  in  virtue  of  its  general  jurisdiction  over 
attomies,  would  punish  severely.  Ex  p.  Wkatton,  5  B.  8c  A, 
824.  Also,  where  an  attorney,  whose  certificate  was  not  taken 
out  for  one  year,  owing  to  the  omission  of  his  agent,  but  was 
taken  out  for  the  next,  continued  notwithstanding  to  practise  t 
the  court  held  that  he  was  not  an  unqualified  person  within 
the  meaning  of  the  statute,  and  that  an  agent  who,  knowing 
of  the  fact,  acted  for  him,  was  not  therefore  liable  to  be 
struck  off  the  rolls.  Re  Bodgwn  ft  Rots,  1  Har,  &  W.  265, 
4  Nev.  &  M,  763.  Cases  of  this  kind  are  usually  referred  to 
the  master,  and  upon  his  report  the  court  act.  How- 
ever, it  is  open  to  either  party,  to  argue  the  matter  before 
the  court  upon  the  facts  reported  ;  and  in  one  case  the  court 
allowed  the  unqualified  party  to  bring  the  whole  case  under 
their  consideration,  when  brought  up  to  be  committed.  Re 
Jaques,  2  D.&R,  64. 

When  an  attorney  has  thus  aUowed  an  unqualified  person 
to  act  in  his  name,  no  action  can  be  maintained  against  the 
client  for  the  amount  of  the  business  done :  no  such  action 
can  be  sustained  by  the  attorney,  Hopkinson  v.  Smith,  I  Bing. 
13,  and  certainly  not  by  the  unqualified  person. 

Attorney,  priioner.']  An  attorney,  who  is  a  prisoner  within 
any  prison  or  the  rules  thereof,  shall  not  commence,  prosecute, 
or  defend  any  action,  as  attorney,  in  his  own  name  or  in  the 
name  of  another,  on  pain  of  punishment  as  fbr  contempt  of 
the  court  in  which  the  proceeding  shall  be  ;  and  any  attorney 
aUowing  him  to  use  his  name  for  such  purpose,  is  liable  also 
to  the  same  punishment  {d}.    This,  however,  does  not  extend 

(4)  No  attorney  or  solicitor,  who  or  in  the  name  of  any  other  attor- 

•Imll  be  a  prisoner  in  any  gaol  or  ney  or  solicitor,  sue  oat  any  writ 

prison,  or  within  the  limits,  rules,  or  process,  or  commence  or  pxo- 

or  liberties  of  any  gaol  or  prison,  secute  or  defend  any  action  or 

shall  or  may,  daring:  his  confine,  suit,  in  any  courts  of  law  or  eqoi- 

ment  in  any  gaol  or  prison,  or  ty,  or  matter  in  bankruptcy ;  and 

within  thelimits,  rules,  or  liberties  such  attorney  or  solicitor  so  com- 

of  any  gaol  or  prison,  as  an  attor.  mencing,  prosecuting,  or  defend- 

aey  or  solicitor,  in  his  own  name  ing  any  action  or  suit  as  afore* 
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to  suite  oommenced  after  his  imprisonment,  at  his  own  suit. 
Kaye  v.  Dmew,  7  7*.  /2.  671.  But  entering  a  plaint,  and  suing 
out  process,  in  a  county  court,  was  holden  to  be  within  the 
former  act  upon  this  subject.  Re  Flint,  1  J3.  &  C.  254. 

An  attorney  who  is  in  prison  for  debt,  is  not  entitled  to  his 
privilege  of  not  being  holden  to  bail ;  and  may  be  detained 
upon  mesne  process.  Bylesy.  WUion,  4  B,&  J,  88. 

Privileges  of  attamies.']  Attomies  are  privileged  from  giving 
(indeed  they  will  not  be  permitted  to  give)  evidence  of  any 
matters  confided  to  them  by  their  client,  in  their  professionid 
capacity,  GUI,  Ev.  136.  Arch.  PL  &  Ev,  474.  And  see 
Wheatley  v.  Williams,  1  Mees.  &  W.  533.  Turquand  et  al.  v. 
Knight,  2  Id,  98.  GiUard  v.  Bates,  6  Id,  547.  Perry  et  al.  v. 
Smith,  1 1  Law  J.,  269,  ex.  Doe  v.  WatHns,  3  Bing.  N.  C.  421, 
whether  a  suit  be  depending  or  in  contemplation  at  the 
time,  or  not.  Doe  v.  Harris,  5  Car.  &  P.  592.  But  the  com- 
munication must  have  been  made  to  him  as  the  attorney  of 
the  party ;  and  therefore  where  the  same  attorney  was  em- 
ployed by  the  vendor  and  purchaser  of  an  estate,  an  application 
to  him  by  his  client,  the  purchaser,  asking  a  further  time  for 
payment  of  the  purchase  money,  was  holden  not  to  be  a 
privileged  communication.  Pen-y  et  al  v.  Smith,  9  Mees.  &  W. 
68 1 .  And  see  Shore  v.  Bedford,  1 2  Laiw  J,,  138,  cp.  This  is  rather 
the  privilege  of  the  client  than  of  the  attorney.  So,  he  cannot 
be  compelled  to  produce  the  deeds  or  documents  of  his  client  in 
his  possession.  See  Bate  v.  Kinsey,  1  Cr.  M.  &  R.  38.  Davies 
V.  Waters,  1  Dowl.  N.  C.  651,  11  Law  J.,  214,  ex.  But  he 
may  be  asked  whether  such  deeds  or  ducuments  are  not  in  his 
possession,  in  order  that  secondary  evidence  may  be  given  of 
them,  if  he  refuse  to  produce  the  originals.  Coates  et  al  v. 
Birch,  2  Ad.  8f  El,  N.C,  252.  So,  where  he  is  the  attesting 
witness  to  a  deed  executed  by  his  client,  his  privilege  does 
not  exempt  him  from  giving  evidence  of  the  execution. 
Doed.  Avery  v.  Roe,  6  Dowl.  518.  In  what  cases  he  shall,  if 
required,  disclose  the  residence  of  his  client,  see  stat.  2  IV.  4, 
c.  39,  *.  17,  post,  p.  69. 

An  attorney,  if  plaintiff,  has  a  right  to  bring  his  action  in 
the  court  of  which  he  is  an  attorney,  Lewis  v.  Kerr,  2  Mees.  & 

said,  and  any  attorney  or  solicitor  ney  or  solicitor  so  commencing, 

permitting  or   empowering  any  prosecuting:,    or    defendingr    any 

such  attorney  or  solicitor  as  afore-  action  or  suit  as  aforesaid  shall  be 

said  to  commence,  prosecute,  or  incapable  of  maintaining  any  ac- 

defend  any  action  or  suit  in  his  tion  or  suit  at  law  or  in  equity  for 

name,    shall  be   deemed  to   be  the  recovery  of  any  fee,  reward,  or 

guilty  of  a  contempt  of  the  court  disbursement,  for  or  in  respect  of 

in  which  any  such  action  or  suit  any  business,  matter,    or    thing 

shall  hare   been  commenced   or  done  by  him,  whilst  such  prisoner 

prosecuted,  and  punishable  by  the  as  aforesaid,  in  his  own  name  or 

said  courts  accordingly,  upon  the  in  the  name  of  any  other  attorney 

application   of  any  person  com-  or  solicitor.    Id.  8.31. 
plaining  thereof;  and  such  attor- 
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W.  226,  and  to  lay  and  retain  his  venue  in  Middlesex,  no 
matter  where  he  is  resident ;  Pye  y.  Leigh,  2  W.  Bl.  1065 ; 
and  it  is  no  ground  for  changing  the  venue  in  such  a  case, 
that  the  witnesses  on  both  sides  reside  in  the  county  to  which 
the  venue  is  sought  to  be  clianged.  Pilcher  v.  Sh,  of  Monmouth, 
2  Menrsh.  152.  But  if  he  lay  the  venue  in  a  different  county^ 
the  court  will  not  afterwards  allow  him  to  amend,  by  chang- 
ing the  venue  to  Middlesex.  Lewis  v.  Shelley,  7  Taufd,  146. 
Jnd  $ee  Moutuey  v.  fVaison,  7  JB.  &  C.  683.  Bradshaw  v. 
Burton,  7  Dowl,  329.  So,  if  he  employ  another  attorney  to 
bring  the  action  for  him,  he  thereby  waives  the  privilege  of 
retaining  the  venue  in  Middlesex.  Harrmgion  v.  Page,  2  Dotcl . 
164. 

An  attorney,  when  defendant,  has  no  privilege  as  to  venue, 
and  therefore  cannot  change  the  venue  to  Middlesex,  Yeardly 
V.  Roe,  3  r.  R.  573.  Pope  v.  Redfeame,  4  Burr,  2027,  unless 
the  cause  of  action  accrued  there.  But  he  is  privileged  from 
arrest  upon  mesne  process.  Post,  p.  134.  And  see  Pitt  v. 
Pocock  et  at,,  2  Cr.  &  Af.  146.  He  has  the  privilege  also  of 
being  sued  only  In  that  court  of  which  he  is  an  attorney, 
Dujfy  V.  Oakes,  3  Taunt.  166,  and  see  Stokes  v.  Mason,  9  Bast, 
424.  Percival  v.  Cooke,  5  Mees.  &  IV.  293.  Prior  et  al.  v. 
Smith,  6  Dowl.  299,  even  although  he  be  sued  as  bail ;  Harper 
V.  Tahourdm,  6  Af .  &  S.  383 ;  if  sued  in  any  other  court,  he 
may  plead  his  privilege.  Hunter  v.  Neck^  10  Lav)  /.,  297,  cp., 
and  he  may  plead  it  by  attorney.  Groom  v.  Wortham,  12 
Law  J.,  88,  cp.  And  the  uniformity  of  process  act  makes  no 
alteration  in  the  law,  in  this  respect.  Lewis  y.  Ker,  5  Dowl.  447» 
327,  and  see  Tomkins  v.  Chilcote,  2  Dowl.  187.  But  if  the 
plaintiff  also  be  an  attorney,  and  have  the  privilege  of  bringing 
his  action  in  another  court,  the  defendant  in  that  case  cannot 
plead  his  privilege ;  for  the  privilege  of  the  plaintiff  attaches 
first,  and  privilege  cannot  be  set  up  against  privilege.  Danser 
V.  Berryman,  2  H^.  Bl.  1325. 

An  attorney,  plaintiff,  is  not  obliged  to  sue  in  a  court  of 
requests,  for  a  debt,  unless  his  privilege  in  that  respect  be 
taken  away  by  express  words  in  the  statute  creating  or  regu- 
lating the  court.  Johnson  v.  Bray,  2  Brod.  &  B.  698,  and  see 
Board  v.  Parker,  7  East,  46.  And  the  uniformity  of  process 
act  has  made  no  difference  in  this  respect.  Dyer  v.  Levi,  I 
Har.  &  TV.  640,  4  DowU  630.  JVright  v.  Skinner,  1  Mees.  & 
W.  144. 

So  an  attorney,  as  defendant,  cannot  be  sued  in  a  court  of 
requests,  unless  his  privilege  in  that  respect  be  taken  away 
by  express  words  in  the  statute  creating  or  regulating  the 
court.  Gardner  v.  Jessop,  2  JFils.  42.  Wiltshire  v.  lAoyd,  I 
Doug.  381. 

Another  privilege  an  attorney  enjoys  is,  that  when  he  is 
party  to  an  action,  and  obtains  a  verdict  or  judgment,  he  is 
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entitled  not  merely  to  the  costs  that  any  other  party  suing  or 
defending  in  person  should  have,  bat  to  the  same  costs  as  if 
be  were  merely  attorney  in  the  cause.  He  is  even  entitled  to 
the  usual  fee  for  his  attendance  at  liie  trial,  Jervis  y.  Dewet^ 
A  D9KI.  764,  if  his  attendance  there  were  necessary.  See  Leaver 
V.  fVhaUof,  2  Dowl.  80.    Parsloev,  F&y,  2  Dowl.  181. 

It  may  be  necessary  to  add  here,  that  an  attorney  does  not 
lose  his  privilege,  by  not  taking  out  his  certificate  at  the  expi- 
ration of  his  former  one,  Skirrow  v.  TVig-g*,  5  M.k  S.  281,  or 
within  the  time  limited  by  statute. 

Attomies,  whilst  they  continue  to  practise,  cannot  be  jus- 
tices of  the  peace  of  counties  (e) ;  but  they  may,  of  dties  or 
towns,  being  counties  of  themselves,  or  of  towns,  &c.,  having 
Justices  by  Charter,  commission,  &c.  {/.) 


2.  Their  employment  and  duties. 

Suing  and  defending  by  attorney  J]  All  persons  may  sue  or 
defend  by  attorney,  St,Westm.  2d.  (13  Ed.  1,)  c.  10,  except 
married  women  when  sued  alone,  infants  and  idiots.  Infants 
must  sue  by  their  next  friend  or  guardian ;  they  must  defend 
by  guardian.  Married  women,  when  sued  alone,  must  appear 
in  person.  Idiots  must  appear  in  person,  and  then  any  person 
who  may  pray  to  be  admitted  to  sue  or  defend  for  them,  shall 
be  allowed  to  do  so ;  but  a  lunatic  must  appear  by  guardian 
if  within  age,  or  by  attorney  if  of  full  age.  4  Co.  124,  Sever » 
Jey'i  case. 

Formerly,  the  authority  given  to  an  attorney  to  sue  or  de- 
fend, was  in  vmting,  and  called  a  warrant ;  and  it  was  alv^ays 
-entered  of  record.  These  warrants  have  long  ceased  to  be 
usual  in  practice ;  it  is,  however,  but  recently  that  the  entry 
of  them  upon  the  roll  has  been  abolished.  R.  G.  H,  4  W,  4,  r. 
2,  s.  4,  and  see  R.  C.  P.,  H.  I  Vict.  It  is  still,  however,  in 
■some  cases  prudent  to  have  a  written  authority  from  the 
client,  particularly  where  there   is  the  slightest  fear  of  the 


(«)  No  attorney  or  solicitor  shall  port,  or  liberty  havhig  justices  of 
be  capable  to  ocmtinu*  or  be  a  jus-  the  peace  within  their  respective 
tice  of  the  peace  tor  any  county  limits  and  precincts  by  charter, 
within  that  part  of  Great  Britain  commission,  or  otherwise,  but 
•called  England,  or  the  principality  that  in  every  such  city,  town,  K- 
of  Wales,  during:  such  time  as  he  berty,  and  place,  attomies  or  soli- 
shall  continue  in  the  bashiess  and  citors  may  be  capable  of  being 
practice  of  an  attorney  or  solicitor.  Justices  of  the  peace,  and  in  such 
Id.  a.  33.  manner  only  as  they  migrht  have 

(/)  The  prohibition  last  herein-  been  if  this  act  had  ne\'er  been 

before  contained,  shall  not  extend  made,    any  thing    herein-before 

or  be  construed  to  extend  to  any  contidned  to  the  contrary  thereof 

city  or  town  being  a  county  of  it-  in  anywise  notwithstaildlng.    Id. 

self,  or  to  any  city,  town,  dnque  «.  34. 
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client  afterwards  denying  the  retainer.  There  is  no  particular 
fonn  required ;  and  it  may  be  comprised  in  a  very  few  words. 
Where  the  assignee  of  a  debt,  gave  his  attorney  authority  to 
sue  for  it  in  the  assignor's  name,  the  authority  was  deemed 
suflScient.  Pickford  v.  Ewington,  4  DoicL  453.  In  affidavits 
made  by  attornies  for  parties  to  a  cause,  they  a]wa3rs  describe 
themselves  as  the  attornies  for  such  parties,  in  order  to  show 
to  the  court  that  they  are  retained,  and  that  the  court  may 
accordingly  know  how  to  deal  with  their  statements.  See  Volet 
V.  Waters,  3  Z>.  &  iJ.  65.  If,  however,  it  turn  out  that  an  at- 
torney has  sued  without  authority,  the  court  will  not  set  aside 
the  proceedings,  unless  it  appear  that  the  attorney  is  insolvent. 
Siankcpe  v.  Firmin,  ei  at,,  3  Bing.  N.  C.  301.  See  Hammond 
V.  Thorpe,  1  Cr.  M.  &  R.  64.  Carman  v.  Edwards  et  al.,  9 
Car.  &  P.  596.     Anon,  1  Chit,  193  (a.) 

By  Stat.  2  W.  4,  c.  39,  s.  17,  "every  attorney  whose  name 
shall  be  indorsed  on  any  writ  issued  by  authority  of  this  act, 
shall,  on  demand  in  writing  made  by  or  on  behalf  of  any  de- 
fendant, declare  forthwith  whether  such  writ  has  been  issued 
by  him,  or  with  his  authority  or  privity;  and  if  he  shall 
answer  in  the  affirmative,  then  he  shall  also,  in  case  the  court 
or  any  judge  of  the  same  or  any  other  court  shall  so  order  and 
direct,  declare  in  writing,  within  a  time  to  be  aflowed  by  such 
court  or  judge,  the  profession,  occupation,  or  quality,  and  place 
of  abode  of  the  plaintiff,  on  pain  of  being  guilty  of  a  contempt 
of  the  court  from  which  such  writ  shall  have  appeared  to  have 
isTOed ;  {see  Johnson  v.  Birley,  5  B,  &  A.  540.  Hayes  v.  Carr, 
n  Law  J.,  Ill,  cp.  Smith  v.  Bond,  11  Mees.  ^  W.  326, 12  Law 
J-,  343.  ex, ;)  and  if  such  attorney  shall  declare  that  the 
writ  was  not  issued  by  him,  or  with  his  authority  or  pri- 
vity, the  said  court,  or  any  judge  of  the  said  courts,  shall  and 
may,  if  it  shall  appear  reasonable  so  to  do,  make  an  order  for 
the  immediate  discharge  of  any  defendant  or  defendants  who 
may  have  been  arrested  on  any  such  writ,  on  entering  a  com- 
mon  appearance."  This  section  however  extends,  not  merely 
to  bailable,  but  to  nonbailable  writs  also.  GUson  v.  Carr, 
^Dowl.  618.  And  by  R.  G.  M.  3  W.  4,  "  if  any  attorney 
shall,  as  required  by  the  said  act,  declare  that  any  writ  of 
sammons  or  capias^,  upon  which  his  name  is  indorsed,  was 
not  issued  by  him,  or  with  his  authority  or  privity,  all 
proceedings  upon  the  same  shall  be  stayed  until  further 
notice." 

It  may  be  useful  to  mention  here,  that  although  an  attorney's 
undertaking  to  carry  on  a  suit,  is  an  entire  contract  to  carry 
it  on  to  its  termination,  and  can  be  determined  by  the  attor- 
ney only  upon  reasonable  notice :  see  Harris  et  aL  v.  Osboum, 
2  Cr.  &  M,  629 :  yet  an  attorney  who  has  undertaken  a  cause, 
is  not  bound  to  proceed  in  it  without  adequate  advances  from 
time  to  time  by  his  client,  for  expenses  out  of  pocket ;  and 
therefore,  the  court  will  not  compel  an  attorney,  even  after  no- 
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tice  of  trial,  to  carry  the  cause  into  court,  unless  the  dieot 
supply  him  with  the  necessary  funds  for  that  purpose.  Wixds- 
worth  ▼.  Marshall,  2  Cromp,  &  J.  665.  And  if  the  client  fail 
to  supply  him  with  such  funds,  he  may  decline  proceeding  any 
further  in  the  suit,  and  may  maintain  an  action  against  his 
client  for  the  costs  already  incurred ;  Vansandau  &  Tindale  v. 
Brown,  1  Dowl.  715;  although  after  such  refusal,  he  cannot 
perhaps  retain  the  papers  in  the  cause,  upon  the  ground  of 
haying  a  lien  upon  them,  until  the  costs  are  paid.  Id,  Still, 
however,  an  attorney  cannot  in  such  a  case  abandon  a  suit» 
without  giving  a  reasonable  notice  to  his  client  of  his  intention 
to  do  so,  nor  can  he  maintain  an  action  for  the  costs  already 
incurred.  Nicholls  v.  fViUon,  12  Law  /.,  266  ex.,  2  DowL  N, 
C.  1031.  And  therefore,  where  an  attorney,  only  five  days 
before  the  commencement  of  the  assizes,  gave  notice  to  his 
client  that  he  would  not  deliver  briefs  to  counsel,  unless  he 
were  furnished  with  funds  for  the  purpose,  and  such  funds  not 
being  furnished,  counsel  were  not  instructed,  and  a  verdict 
was  given  against  the  client :  in  an  action  against  the  attorney 
for  negligence,  the  court  held  that  the  jury  were  properly  di- 
rected to  find  for  the  plaintiff,  if  they  thought  the  attorney 
had  not  given  reasonable  notice  to  the  client  of  his  intention  to 
abandon  the  cause.  Hoby  v.  BuUt,  3  JB.  &  Ad,  350. 

Change  of  an  atlomeyJ]  No  person  shall  change  his  attor- 
ney, without  a  rule  of  court  or  judge's  order  for  that  purpose, 
and  notice  thereof  to  the  adverse  party  or  his  attorney ;  and  the 
new  attorney  shall  take  notice,  at  his  peril,  of  the  rules  where- 
imto  the  former  attorney  was  liable.  R,  M.  1654,  s,  10,  K,  B. ; 
R,  M.  1654,9.  13,  C.  P.  And  the  practice  is  the  same  in  the 
Exchequer.  Dax,28.  Mayy.Pike,  4  Mees.  St  W,  197,  See  Mac- 
pherson  v.  Robinson,  1  Doug.  217.  Therefore  where  a  defend- 
ant appeared  to  an  action  by  one  attorney,  it  was  holden  that 
he  could  not  afterwards  make  an  application  to  the  court  by 
another,  without  having  obtained  an  order  to  change  the  first. 
Ginders  v.  Moore,  1  fi.  &  C.  654.  So,  if  a  defendant  give  no- 
tice of  bail  by  one  attorney,  and  then,  without  any  order  to 
change  that  attorney,  give  notice  of  justification  by  another, 
this  is  a  good  objection  to  their  justifying.  Hill  v.  Roe,  6  Taunt. 
532.  But  where  a^'defendant,  upon  being  arrested,  employed 
an  attorney  to  put  in  bail,  and  afterwards  employed  another  to 
carry  on  the  proceedings  generally  ;  and  both  attornies  put  in 
bail ;  the  last  set  of  which  the  plaintiff  treated  as  a  nullity,  but 
to  the  first  set  he  excepted ;  and  the  first  set  not  justifying,  he 
obtained  an  attachment  against  the  sheiiff :  the  court  held  that 
he  could  not  treat  either  set  of  bail  as  a  nullity,  and  they  ac- 
cordingly set  aside  the  attachment.  Gilmour  v.  Brindley,  7  D. 
&  R.  259.  Also,  where  notice  of  bail  was  given  by  the  defen- 
dant's attorney,  and  the  bail  to  the  sheriff  also  put  in  bail  above 
by  another  attorney,  without  any  order  to  change  ;  this  was 
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hoUen  to  be  perfectly  regular.  R,  v.  Sh.  of  London,  2  B.  9l  A. 
604.  Also,  as  the  action  is  deemed  to  be  completed  by  judg- 
ment, it  has  been  holden  that,  after  judgment,  the  parties  may 
have  the  further  proceedings,  such  as  suing  out  execution. 
Topping  Y.  Johnson,  2  B.  &  P.  357,  moving  to  set  aside  the 
judgment.  Doe  v.  Bransom,  6  Dowl.  490,  bringing  a  vmt  of 
error,  Batchelor  v.  EiUs,  7  T,  R.  337,  entering  satisfaction  on 
the  roll,  Marr  v.  Smith,  4  B.  &  A.  466,  and  the  like,  conducted- 
by  a  different  attorney  from  the  one  retained  in  the  action,, 
without  any  order  to  change  the  attorney. 

The  order  is  drawn  up,  upon  payment  to  the  former  attor- 
ney of  whatever  may  be  due  to  him  for  the  costs  already  in- 
coned  in  the  action,  unless  there  be  some  reason  to  the  con- 
trary. And  the  order  must  not  only  be  drawn  up,  but  served 
on  the  attorney  of  the  opposite  party,  before  the  new  attorney 
can  safely  take  any  step  in  the  action.  R.  v.  Sh.  of  Middlesex,. 
2  Dowl.  147.  See  Lovegrove  v.  Dymonds,  4  Taunt.  669.  On 
the  other  hand,  the  opposite  party  must  object,  in  the  first 
instance,  to  a  proceeding  by  a  new  attorney  without  such  an- 
order;  for  if  he  treat  that  proceeding  as  regular,  and  act  upon, 
it,  it  mW  be  a  waiver  of  the  order  and  service  altogether. 
Mttrgerem  v.  MachHwaine,  2  New  R,  509,  €tnd  see  Parley  y. 
Behbes,  3  Dowl.  538. 

After  an  attorney  is  thus  discharged,  there  is  no  legal  objec-- 
tion  to  his  being  employed  by  the  opposite  party,  unless  per-^ 
hq)6  a  strong  case  be  made  out,  to  show  that  he  was  dis* 
charged  for  mbconduct,  and  that  he  possesses  secrets  of  his  • 
dient,  the  knowledge  of  which  by  the  opposite  party  would 
seriously  affect  the  client's  interest.  Johnson  et  al.  v.  Marriott, . 
2Cr.kM.  183. 

Also,  upon  the  death  of  an  attorney  in  the  cause,  notice^ 
must  be  given  to  the  opposite  party  of  the  appointment  of  the- 
new  attorney,  before  the  latter  can  take  any  proceeding.  Ry- 
i(M  V.  Nodkes,  I  Taunt.  342.  If  the  London  agent,  however, 
be  the  attorney  on  the  record,  the  death  of  the  country  attor- 
ney will  not  affect  his  right  to  proceed  in  the  action.  Taunton- 
V.  Qofwth,  6D.&R.  384. 

Service  of  rules,  notices,  Sfc.  upon  attomies.']  Where  the  at- 
torney in, a  cause  resides  or  has  his  chambers  in  London  or 
Westmmster  or  within  ten  miles  thereof,  all  "  notices,  sum- 
monses, orders,  and  rules  [and  all  other  proceedings.  Black- 
ftttni  V.  Peat,  2  Dowl.  293]  which  do  not  require  personal 
service,  shall  be  deemed  sufficiently  served  upon  him,  if  a  copy 
thereof  shall  be  left  at  the  place  lastly  entered  in  the  book  at 
the  master's  office,  (mentioned  ante,  p.  58),  with  any  person 
resident  at  or  belonging  to  such  place ;  and  if  such  attorney 
shall  neglect  to  make  such  entry,  then  the  fixing  up  of  any 
notice,  or  the  copy  of  any  summons,  order  or  rule,  for  such 
attorney,  in  the  said  master's  office,  (see  Davies  v.  Jenner,. 
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9  D9wh  45,)  shall  be  deemed  sufficient  service,  where  a 
penonal  service  is  not  required."  R.  H.  8  O.  3,  K.  B.  And 
there  is  the  like  role  in  the  Exchequer.  IL  M.  i  W.  4,  Eaxk. 
See  Blackburn  v.  Peai,  2  Doud.  293.  In  country  causes,  the 
London  agents  always  serve  and  are  served  with  aH  the  notices, 
rules,  pleaidings,  &c.  in  the  coarse  of  the  cause,  on  bolii  sides. 
By  R.  G.  H.  2  W.  4»  s.  50,  "  service  of  rules,  orders  and 
notices,  if  made  before  mne  at  night,  shall  be  deemed  good; 
but  not  if  made  after  that  hour." 

CUerUi,  hew  far  bound  by  the  acts  of  their  attomies.']  By 
^  acts  done  by  an  attorney  within  the  scope  of  his  authority, 
his  client  is  bound.  He  is  bound  even  by  the  acts  of  the  at- 
torney's agent.  Griffiths  y.  Williams,  1  T,  R,  710.  Where  a 
party  is  sued  for  a  debt,  payment  of  it  to  the  plaintiff's  attor- 
ney, is  the  same  as  payment  to  the  plaintiff  himself,  and  ttus 
attorney's  receipt  binds  the  client ;  Yates \.  Freekleton,2  Doug. 
623 ;  but  his  authority  does  not  extend  to  discharge  a  defend- 
ant in  execution  at  the  suit  of  his  client,  without  his  client's 
•consent,  or  without  receiving  from  him  the  amount  of  the  debt. 
Savory  v.  Chapman,  9  Law  /.,  186,  qb.  If  an  attorney  in  a 
cause  at  nisi  prius,  consent  to  refer  it  to  arbitration,  his  dient 
is  bound  by  the  reference.  FUmer  v.  Ddber,  3  Taunt.  486. 
But  where  the  attornies  in  a  cause  signed  an  agreement  that 
the  record  should  be  withdrawn  upon  certain  terms,  some 
things  to  be  done  by  the  plaintiff,  some  by  the  defendant,  and 
that  the  defendanlf  s  costs  should  be  taxed  by  certain  persons 
as  between  attorney  and  clioit :  it  was  holden  that  in  this  the 
defendant's  attorney  had  exceeded  Ms  authority,  and  that  his 
client  was  not  bound  by  the  arrangement.  Iveson  v.  Coristg- 
ion,  2  D.  &  R.  207,  I  B.  k  C.  160,  and  see  Lewis  v.  Earl  of 
Tankerville,  12  Law  /.,  234,  ex. 

Undertakings  of  attomies.'i  If  an  attorney  undertake  in 
writing  to  appear  for  a  defendant,  he  must  do  so,  otherwise 
the  court  vnll  punish  him  by  attachment.  See  R.  Af.  1654, 
K. B. ;  R.  M.  1654,  s.  13.  C. P.  Mouldy.  RoberU,  AD.k,R.  719. 
Straiten  v.  Burgess,  I  Str.  114.  Morris  v.  James,  6  Dowl.  514. 
See  also  R.  G.  H.  2  TV.  4,  s.  31.  The  practice  is  the  same  in 
the  Exchequer.  Dax,  28,  29.  But  a  previous  request  is 
necessary,  and  a  refusal  or  neglect  to  comply  with  it,  before 
the  court  will  grant  the  attachment.  Jacob  v.  Magnay,  12 
Law  J.,  93,  qb. 

So,  where  an  attorney  in  a  cause  gives  an  undertaking  for 
his  client,  the  court  will  enforce  it  as  against  the  attorney,  by 
attachment,  whetbe*  the  matter  of  it  were  within  the  scope  of 
his  authority  or  not.  Ivesmi  v.  Corington,  1  B.  Sc  C.  160, 2  D. 
&  R.  207.  As,  where  the  attorney  in  an  action  undertakes  to 
pay  the  debt  and  costs  for  his  client,  the  court  of  which  he  is 
an  attorney,  will  enforce  the  payment  by  attachment,  even 
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although  such  undertakiiig  be  not  in  writing,  ind  therefore 
▼old  by  the  statute  of  frauds.  Evam  v.  Duncomb,  1  Tffr.  283, 
1  Cromp.  &  /.  372.  Re  Paterson,  1  DowL  468.  So,  where  an 
attorney  had  the  proceedings  m  an  action  stayed,  upon  an  un- 
dertaking to  pay  the  costs,  the  court  held  that  he  was  bound 
to  fulfil  his  engagement,  although  his  client  had  since  died.. 
Hetimgs  V.  Jones,  3  Bing.  70.  So,  where  the  s<rficit(Mr  for  the 
Ix)Ddon  creditors  of  a  bankrupt  in  the  country,  undertook  on 
their  behalf  to  pay  a  portion  of  certain  expenses,  to  be  incurred 
in  opposing  a  proof  under  the  commission,  the  court  held  him 
personally  liable  under  his  undertaking.  Hall  v.  A$hunt,  4 
Crmp.  k  M.  7 14.  So,  where  an  attcHiiey  attending  and  prose- 
cuting a  commission  of  lunacy,  promised  the  under-sheriff  to 
pay  the  fees  due  to  him,  the  commissioners  and  jury,  upon  the 
commission  being  returned,  but  failed  to  do  so :  the  court  of 
Queen's  Bench  granted  a  rule  ordering  him  to  pay  the  amount^, 
upon  the  ground  that  when  his  undertaking  was  accepted, 
credit  was  giyen  to  him  in  his  professional  character.  Ex  p. 
Bodenham,  8  Ad,  &  Bl.  959.  And  the  same,  as  to  undertake 
ings  for  other  purposes.  See  Exp,  Hughes,  5  B.  &  A.  482.. 
Bat  the  court  will  thus  interfere  summarily  to  enforce  such 
undertakings,  only  in  cases  where  the  attorney  was  at  the  time 
attorney  in  the  action  or  other  proceeding  in  which  it  was 
given ;  Walker  v.  Arlett,  1  Dwol.  61.  Ex  p,  WatU,  Id,  512. 
Re  Bateman,  2  Dowl,  161 ;  in  all  other  cases,  they  will  leave 
the  party  to  his  action.  See  Ex  p.  Evans,  9  Dowl,  106.  Even 
where  the  attorney  for  the  lessors  of  plaintiff  in  an  ejectment, 
gave  a  written  indemnity  to  a  person,  for  allowing  his  name  to^ 
be  used  as  one  of  the  lessors,  Littledale,  J.  refused  to  enforce 
it  by  attachment,  but  left  the  party  to  his  remedy  by  action. 
£xp.  Clifton,  5  Dowl,  218.  So,  where  the  plaintiff,  who  was 
an  attorney,  gave  his  undertaking  to  indemnify  a  sheriff  under 
an  execution,  Taunton,  J.  refused  to  enforce  it  by  attachment. 
i^orihfield  y.  Orton,  1  Dowl.  415.  So,  where  the  undertaking 
^ras  g^ven  in  a  proceeding  in  Chancery,  the  court  of  Queen's 
Bench  refused  to  enforce  it.  Re  Garland,  6  Dowl,  512.  If  the 
undertaking  be  attested,  there  must  be  an  affidavit  of  the  at- 
testing  witness,  amongst  others,  to  ground  any  application 
upon  it.  Ex  p,  Hasleham,  I  Dowl,  N.  C,  792. 


3.  Their  remedy,  Sfc.for  costs. 

Dekoery  of  their  bill.']  An  attorney  makes  out  and  delivers^ 
his  biU,  either  voluntarily,  with  a  view  of  bringing  an  action 
upon  it ;  or  he  is  required  to  do  so  by  a  judge's  order,  with  a 
view  that  the  client  may  have  it  referred  for  taxation. 

1.  No  attorney  or  solicitor  shall  commence  or  maintain  an 
wtion  or  suit,  for  the  recovery  of  any  fees,  charges,  or  dis- 
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bursemeuts,  for  any  business  done  by  him,  until  the  expiration 
of  one  month  or  more  after  such  attorney  or  solicitor  respec- 
tively shall  have  delivered  unto  the  party  to  be  charged  there- 
-with,  {tee  Painter  v.  Linsell,  8  Dowl,  250,)  or  sent  by  the  post 
to,  or  left  for  bim,  her  or  them,  at  his,  her  or  their  counting- 
house,  office  of  business,  dwelling-house  or.last  place  of  abode, 
a  bill  of  such  fees,  charges,  and  disbursements;  which  bill 
shall  be  subscribed  with  the  proper  hand  of  such  attorney  or 
solicitor,  or  in  the  ease  of  partners,  by  one  of  them,  or  be  ac- 
companied by  a  letter  so  signed,  and  referring  to  the  bill. 
6  &  7  Vict.  c.  73,  s,  37.(g-) 

The  month  here  mentioned  is  a  calendar  month,  6  &  7  Vici, 
c.  73,  s.  48,  and  reckoned  exclusively  of  the  day  on  which  the  bill 
is  delivered,  and  of  the  day  on  which  the  action  is  commenced. 
Blunt  V.  Hesiop,  8  Ad.  &  El.  577. 

The  former  statute  upon  this  subject  required  this  deli- 
very of  a  bill  only  in  cases  where  the  demand  of  the  attorney 
<ron8isted  of  fees,  charges  and  disbursements,  "  at  law  or  in 
equity ;"  and  therefore  the  business  must  have  been  such  as 
-either  actually  or  in  contemplation  of  law,  was  done  in  a  court 
of  law  or  equity,  to  require  a  bill  thus  to  be  delivered  before 
action  brought.  It  was  therefore  holden  that  the  statute  did 
not  extend  to  fees  for  adviceor  attendance  after  the  suit  was  over. 
Peppery,  Yeatman,  5  Dowl.  155, 2  Har.  &  J^.  116,  or  to  business 
donein  parliament,  IVtUiams  v.  Odell,  4  Price,  279,  or  to  drawing 
«n  affidavit  of  petitioning  creditor's  debt,  and  bond  to  the  lord 
chancellor,  in  order  to  obtain  a  commission  of  bankrupt,  the 
affidavit  never  having  been  sworn,  nor  the  commission  sued 
out.  Burton  v.  Chatterton,  S  B.  &  A.  486,  or  to  business  done 
under  a  fiat  in  bankruptcy,  Hamilton  v.  Pitt,  7  Bing,  232. 

(g)  No  attorney  or  solicitor,  nor  any  of  the  partners,  either  with 

any  executor,  administrator,   or  his  own  name  or  with  the  name 

assignee  of  any  attorney  or  so-  orstyleof  such  partnership,)  or  of 

licitor,  shall  commence  or  main-  the  execator,   administrator,  or 

tain  any  action  or  suit  for  the  re'  assig^nee  of  sudi  attorney  or  soli- 

covery  of  any  fees,  charges,  or  citor,  or  be  enclosed  in  or  acoMn- 

disborsements  for  any  business  panied  by  a  letter  subscribed  in 

done  by  such  attorney  or  solicitor,  like  manner  referring  to  such  bill, 

until  the  expiration  of  one  month  Provided  that  it  shall  be  lawf^ 

after  such  attorney  or  solicitor,  or  for  any  Judge  of  the    soperior 

executor,  administrator,  or  assig.  courts  of  law  or  equity  to  authc 

nee  of  such  attorney  or  solicitor,  riza  au  attorney  or   solicitor  to 

shallhavedeliveredmito  the  party  commence  an  action  or  suit  for 

to  be  charged  therewith,  or  sent  the  recovery  of  his  fees,  charges, 

by  the  post  to  or  left  for  him  at  or  disbursements  against  the  party 

his  counting-house,  office  of  bu.  chargeable    therewith,   although 

siness,  dwdflfaig  house,   or  last  one  month  shall  not  have  expired 

known  place  of  abode,  a  bill  of  from  the  delivery  of  a   bill  as 

such  fees,  charges,  and  disburse-  aforesaid,  on  proof  to  the  satis- 

ments,  and  which  bill  shall  either  faction  of  the  said  judge  that  there 

be  subscribed  with  the    proper  is  probable  cause  for  beUeving  that 

hand  of  such  attorney  or  soUcitor,  such  party  is  about  to  quit  Eng- 

<or,  in  case  of  a  partnership,  by  land.    U.  t.  3?, 
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Orowder  v.  Davis,  3  Y.  &  J.  433.  Harper  v.  miliami,  10 
Lou' J.,  189,  cp.,  9  Dotcl,  618.  and  see  Pinckett  v.  Hotrtf,  2 
Camp.  278,  5tt^  Me  CoUms  v.  Nicholson,  2  TVxun^  821,  or  to 
bnsiaess  done  in  a  court  of  requests,  or  in  any  other  court  in 
which  there  was  no  taxing  oflScer ;  Becke  v.  Wills,  1  Cromp,  & 
M.  7.5;  or  to  preparing  the  acknowledgments  of  married 
^omen,  since  the  abolition  of  fines  and  recoveries.  Re  Bran' 
fon,  3  Binff.  N,  C.  783.  So,  fees  for  searching  any  of  the 
pablic  law-ofBces  were  not  within  the  meaning  of  the  statute. 
^ p.  Bowles,  1  Hodg.  143, 1  Bing.  N,  C.  632.  Fenton  v.  Qnrea, 
I  Ry.  &  M.  262.  But  the  present  statute  has  purposely  omitted 
these  words  "  at  law  and  in  equity,**  and  therefore  extends  to 
all  bills  for  fees,  charges,  and  disbursements  for  any  business 
done  by  an  attorney  or  solicitor,  whether  in  court,  or  not. 

And  even  for  fees,  &c.  within  the  former  statute,  if  an  action 
'Were  commenced  by  the  executor  or  administrator  of  the 
attorney,  Barrett  v.  Moss,  1  Car.  k,  P.  3,  and  see  Penson  v. 
Johnson,  4  Taunt,  724,  or  by  the  assignee  under  his  insolvency, 
l^er  v.  Lazarus,  2  Cr.  M.  &  R.  665,  it  was  not  necessary  pre- 
viously to  deliver  a  bill.  But  by  the  present  act,  the  executor 
or  assignee  must  deliver  a  bill  signed,  &c.  in  the  same  manner 
u  the  attorney  himself  would  have  been  obliged  to  do,  if  he 
were  about  to  sue.  See  ante,  p.  74  n.  {g)» 

The  present  act  also  extends  to  agents,  as  well  as  to  other 
attomies. 

Also,  where  an  action  is  brought  against  an  attorney,  and 
be  wishes  to  set  off  a  bill  for  business  done,  he  must  in  like 
mtimer  deliver  it;  but  it  is  not  necessary  to  do  so  a  month 
^ore  pleading  or  trial ;  if  he  do  it  a  reasonable  time  before 
the  trial,  so  as  to  give  the  plaintiff  a  sufficient  opportunity  to 
have  it  taxed,  if  he  shall  think  fit,  it  will  be  sufficient.  Murphy 
V.  Cunningham,  1  Anst.  198.  Bulman  v.  Birket,  X  Esp,  449. 

2.  What  we  have  already  said  relates  to  cases  where  the 
attorney  has  voluntarily  delivered  his  bill.  But  the  court  or  a 
judge  may  order  an  attorney  to  deliver  his  bill,  upon  the  ap- 
plication of  the  client  (h).  So,  where  a  third  party  is  liable 
to  pay  an  attorney's  bill,  either  to  him  or  his  client,  the  court 
^  a  judge  may  order  the  attorney  to  deliver  to  him  a  copy  of 
the  bill,  upon  paying  for  it  (i) . 

W  It  shall  be  lawful  for  the  documents,  or  papers  in  his  pes. 

?aid  respective  ooorts  and  Judgpes,  sessicn,   custody,   or  power,  or 

in  the  same  cases  in  which  they  otherwise  touching  the  same,  in 

ve  respectively  anthorized  to  re-  the  same  manner  as  has  heretofore 

fer  a  biU  which  has  been  so  as  been  done  as  regards  such  attor- 

^onnid  delivered,  sent,  or  left,  ney  or  solicitor,  by  such  courts  or 

to  make  such  order  for  the  de.  Judges  respectively,  where  any 

u^ery  by  any  attorney  or  solicitor,  such  business  had  been  transacted 

Of  the  executor,  administrator,  or  in  the  court  in  which  such  order 

sttignee  of  any  attorney  or  so-  was  made.  Id. «.  37. 
udtor,  of  such  biU  as  aforesaid,        (Q  After  enacting  that  where  a 

WMl  for  the  delivery  up  of  deeds,  perBon,notbeingthc  party  charge- 
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Action.]  Where  it  is  necessary  to  deliver  an  attomey'a  bill, 
previously  to  bringiug  an  action  against  the  client  for  the 
amount  of  it,  the  action  must  not  be  commenced  until  after 
the  expiration  of  a  calendar  month  from  the  delivery  of  the  bill. 
Ante,  pp.  73,  74.  Also,  it  a  judge's  order  have  been  obtained 
to  tax  the  bill,  the  action  cannot  be  commenced  pending  the 
taxation ;  6  &  7  Fict.  c.  73,  s.  37,  post,  Sharif  v.  Qresky, 
5  New.  &  M.  491 ;  but  it  may,  immediately  after  taxation,  even 
pending  an  application  as  to  the  costs.  Hewitt  v.  Bellott^ 
2B.it  A.  745. 

The  writ  is  in  the  ordinary  form,  on  promises.  The  decla- 
ration also  is  in  the  ordinary  form,  in  assumpsit,  for  work  and 
labour  as  an  attorney,  &c.,  with  a  count  for  money  paid,  when 
necessary,  and  a  count  upon  an  account  stated. 

Most  defences,  except  that  of  a  denial  of  the  retainer,  or  a 
denial  of  the  business  having  been  done,  must  be  pleaded 
specially,  as  we  shall  have  occasion  to  state  more  fully  pre- 
sently. Where  in  an  action  on  an  attorney's  bill,  a  regular 
interlocutory  judgment  being  set  aside  on ,  an  affidavit  of 
merits,  the  defendant  pleaded,  not  only  the  general  issue,  but 
also  two  special  pleas,  namely,  that  the  plaintiff  had  not  taken 
out  his  certificate,  and  that  he  had  not  delivered  a  signed  bill 
one  month  before  action  brought ;  a  judge  at  chambers,  upon 
application,  made  an  order,  that  the  defendant  should  be  con- 
fined to  the  plea  of  the  general  issue  only ;  and  upon  a  motion 
to  set  aside  that  order,  the  court  held  that  the  judge  had 
done  rightly,  as  the  pleas  did  not  raise  a  defence,  to  which  the 
defendant  ought  to  be  let  in,  after  an  affidavit  of  merits ;  and 
the  rule  was  therefore  discharged  with  costs.  Holmes  v.  Grant, 
1  Gale,  59. 

The  plaintiff,  under  the  general  issue,  mustprove— *i^r«/,  his 
retainer  by  the  defendant,  by  proving  the  defendant's  hand- 
writing to  a  written  retainer,  if  there  be  one ;  or  by  proving 
that  the  defendant  came  frequently  to  the  plaintiff's  office, 
during  the  time  the  business  was  carrying  on,  and  gave  direc- 
tions about  it ;  or  by  proving  other  circumstances,  from  which 

able  with  the  bill,  shall  be  liable  to  order  any  such  attorney  or  so. 
pay  or  shall  have  paid  it  either  lidtor,  or  the  executor,  admiiUs- 
to  the  attorney  or  to  the  party  trator,  or  assignee  of  any  such 
chargeable,  the  court  cr  a  judge,  attorney  or  solicitor,  to  deliver  to 
upon  the  application  of  such  third  the  party  making  such  appUca- 
party,  may  order  the  bill  to  be  tionacopy  of  such  bill,  upon  pay- 
taxed,  (s.  38),  it  is  enacted,  by  ment  of  the  costs  of  such  copy: 
sect.  40,  "  that  for  the  purpose  of  Provided  always,  that  no  UU 
any  such  reference  upon  the  ap>  which  shall  have  been  previously 
plication  of  the  person  not  being  taxed  and  settled  shall  be  aga&a 
the  party  chargeable  within  the  referred,  unless  under  special  dr- 
meaning  of  the  provisions  of  this  cumstances  the  court  or  Judge  te 
act  as  aforesaid,  or  of  a  party  in-  whom  such  application  is  made 
terested  as  aforesaid,  it  shall  be  shall  think  fit  to  direct  a  re-tax- 
lawful  for  such  court  or  judge  to  ation  thereof.  Id,  i.  40. 
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the  jury  may  presume  a  retainer.  If  the  business  were  done 
in  a  suit  to  which  the  defendant  was  not  a  party,  yet  if  it 
^ere  for  the  defendant's  benefit,  a  written  retainer  is  not  ne- 
tessary.  If,  for  instance,  bail  to  the  sheriff  employ  an  attor- 
ney to  put  in  bail  above,  they  are  liable  for  the  expenses* 
Hector  Y.  Carpenter,  1  Stark,  190,  and  a  written  retainer  is 
not  necessary.  As  to  joint  retainers,  see  HeUings  t.  Gregory, 
1  Car.  k  P.  627.  Fawcetty,  Weathall,  2  Car,  &P.  305.  Starv- 
tng'v.  Cousins,  1  Gale,  1.59.  Secondly,  the  delivery  of  a  signed 
biU,  if  the  defendant  have  specially  pleaded  that  no  such  bill 
was  delivered :  this  is  done,  by  proving  that  a  bill,  subscribed 
in  the  manner  mentioned  ante,  p.  74,  n  (g),  or  inclosed  in  or 
accompanied  by  such  letter  as  there  mentioned,  was  delivered, 
-sent  or  left,  as  there  directed;  it  is  unnecessary,  in  the  first  in- 
stance, to  prove  the  contents  of  the  bill.  6  &  7  Vict,  c,  73, 
1. 37  Q),  That  the  action  was  not  commenced  until  after  the 
lapse  of  a  month  from  the  ddivery  of  the  bill,  will  appear 
•sufficiently  upon  the  face  of  the  nisi  prius  record.  See  Webb  v. 
Priichett,  1  B.  &  P.  263.  Thirdly,  that  the  business  charged 
for  was  done ;  this  is  allowed  to  be  proved  by  general  evidence, 
because  the  defendant  had  an  opportunity  of  having  the  bill 
referred  for  taxation,  which  would  have  enabled  him  to  con- 
test before  the  master  the  fact  of  the  business  being  done. 
Fourthly,  as  to  the  reasonableness  of  the  charges :  if  the  bill 
have  not  been  taxed,  the  defendant  will  not  be  allowed  at  the 
trial  to  contest  the  charges  of  the  different  items,  as  he  might 
have  done  that  out  of  court,  if  he  were  not  satisfied  that  the 
charges  were  reasonable ;.  Anderson  v.  May,  2  B.9t  P.  237. 
Williams  Y.  Frith,  1  Doug.  189;  Hooper  y.  Till,  1  Doug.  198; 
although  in  such  a  case  it  is  usual  to  give  general  evidence  of 
the  reasonableness  of  the  charges.  But  if  the  bill  have  been 
taxed,  then  the  jury  will  be  directed  to  give  a  verdict  for  the 
amount  of  the  taxation.  See  Lee  v.  Jones,  2  Camp.  496.  Beck 
V.  Cleaver,  9  DowL  HI.  It  may  be  necessary  to  mention,  that 
a  bill  delivered  is  deemed  conclusive  evidence  against  an  increase 
of  charge  in  a  subsequent  bill,  on  any  of  the  items  contained  in 
it,  and  strong  presumptive  evidence  against  any  additional 
items.  Loveridge  v.  Botham,  1  /?.  &  P.  49.  Where  a  verdict 
was  taken  by  consent  for  the  amount  of  the  bill,  subject  to 

(J)  It  shall  not  in  any  case  be  the  manner  aforesaid,  or  inclosed 

iiecessary  in  the  first  instance  for  in  or  accompanied  by  such  letter 

such  attorney  or  solicitor,  or  the  as  aforesaid,  was  deUvered,  sent^ 

execator,  administrator,  orassig-  or  left  in  manner  aforesaid;  but 

nee  of  such  attorney  or  solicitor,  nevertheless  it  shall  be  competent 

in  provmg  a  compliance  with  this  for  the  other  party  to  show  that 

act,  to  prove  the  contents  of  the  the  bill  so  delivered,  sent,  or  left 

bin  he  may  have  delivered,  sent,  was  not  such  a  bill  as  constituted 

or  left,  but  it  shall  be  sufficient  to  a  bond  fide  compliance  with  thia 

prove  that  a  bill  of  fees,  charges,  act.  Id.  s.  37, 
«r  disbursements,  subscribed  in 
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tazition  vnXhm  the  first  five  days  of  the  followiag  term,  mnd 
the  defendant  omitted  to  take  measures  to  have  the  bill  taxed 
within  the  time :  the  court  held  the  plaintiff  to  be  entitled  to 
aign  his  judgment  in  the  ordinary  way,  and  to  taic  his  costs  of 
the  action.  Tucker  v.  Nedt,  6  DowL  231. 

As  ta  the  defence :  it  will  be  a  good  defence,  that  a  bill  was 
not  delivered  in  the  manner  and  within  the  time  i^>pointed  by 
the  statute,  before  the  action  was  brought.  But  this  defence 
must  be  specially  pleaded :  the  defendant  cannot  gi^e  it  in 
evidence  under  tlie  general  issue.  Lcme  et  al.  v.  Glenny,  7 
Ad.  &  El.  S3.    Robinson  v.  Roland,  6  DowL  27 1. 

That  the  business  was  done  at  a  time  when  the  plaintiff  was 
uncertificated,  will  also  be  a  good  defence.  6  &  7  Vict,  c.  73, 
4. 26,  ante,  p.  58,  n  (y) .  This  also,  it  should  seem,  ought  to  be 
specially  pleaded.  See  HUliamt  v.  Jonei,  2  Jd.  &  El.  N,  C 
276.   And  see  Naslt  v.  Goode  et  al.,  9  DouL  929. 

Formerly  if  the  business  were  done  in  the  plaintiff's  name, 
in^a  court  of  which  he  was  not  then  an  attorney,  it  would 
have  been  a  good  defence  to  the  action,  see  Latham  v.  Hyde, 
I  Cromp.  &  M.  128,  if  specially  pleaded.  HiU  et  al.  v.  Sydney, 
7  Ad.  &  El.  956.  The  law  in  that  respect  was  altered  by  stat. 
I  Vict.  c.  56,  s.  4 ;  but  that  statute  is  now  repealed  by  sttU. 
6  &  7  Vict.  c.  73,  s.  1,  sch.  I ;  and  it  should  seem  therefore 
that  this  is  now  a  good  defence. 

That  the  business,  although  done  in  the  name  of  the  plain- 
tiff, was  really  done,  wholly  or  in  part,  for  the  benefit  of  an 
unqualified  person,  will  also  be  a  good  defence  to  the  action. 
Hopkmson  v.  Smith,  1  Bing.  13.    See  ante,  p.  63. 

That  the  business  charged  for»  proved  wholly  useless  to  the 
client,  whether  arising  from  gross  negligence  or  ignorance,  or 
from  inadvertence  or- inexperience  only,  of  the  attorney,  will 
also  be  a  good  defence ;  Hill  v.  Featherstonhaugh,  7  Bing.  569, 
Bracey  v.  Carter,  12  Ad.  &  El.  373 ;  and  see  I  Dwol.  705.  2  Id. 
62.  Cl\fe  v.  Prosser,  2  Id.  21 ;  but  not,  where  the  negli- 
gence, &c.,  has  been  merely  injurious,  see  Tempter  v. 
M'Laghlan,.  2  New  R.  136.  Johiisen  v.  Alton,  1 .  Camp.  176. 
Pasmore  v.  Bimie,  2  Stark,  59,  or  where  it  has  not  been  the 
sole  cause  of  the  proceedings  being  useless. .  Dax  v.  ffard,  I 
St(xrk.  409.    This  defence  may  be  given  in  evidence  under  the 

fineral  issue.  Hill  v.  Allen,  2  Mees.  &  W.  283.  .  t. 

ulwer  et  al.,  9  Law  /.,  52,  cp. 

So,  it  is  a  good  defence  that  the  legal  proceeding,  in  which 
the  costs  were  incurred,  is  not  yet  completed  or  determined ; 
or  that  the  plaintiff  discontinued  the  action  or  proceeding, 
without  giving  the  plaintiff  any  notice  of  it,  unless  very  satis- 
factory reasons  be  given  for  his  having  done  so.  NicholU  v 
JViltm,  n  Mees.  ft  fF.  106. 

The  defendant  may  also  set  up  ast  a  defence  that  the  plaintiff 
agreed  to  do  the  business,  without  charging  him  anything  for 
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the  same,  seeAthfordv.  Price,Z  Stark.  185,  or  upon  such  other 
terms  as  may  form  a  defence  to  the  action . 

The  verdict  and  subsequent  proceedings  are  the  same  as  in 
ordinary  cases. 

lien  for  costs.']  An  attorney  has  a  lien  upon  all  deeds  and 
papen  of  his  dient  in  his  hands,  to  the  extent  of  the  general 
balance  due  to  him  from  the  client  for  costs.  HoweU  v.  Hard- 
ing, 8  East,  362.  Even  where  the  dlent  gave  his  attorney  a 
sum  of  money  to  pay  off  an  execution,  and  the  execution  cre- 
ditor upon  being  paid  delivered  up  to  the  attorney  a  lease 
irfaich  had  been  deposited  with  him  by  the  client  as  a  security 
for  Ihe  debt :  the  court  hdd  that  the  attorney  had  a  lien  upon 
the  lease,  for  the  general  balance  of  costs  due  to  him  by  the 
dient,  and  that  such  lien  was  not  extinguished  by  his  having 
taken  the  acceptances  of  his  client  for  the  amount  of  that 
balance,  some  of  which  were  dishonoured  at  the  time  the  lease 
came  into  his  hands.  Stevenson  v.  Blakelock,  1  M.  &  S.  SSSj. 
So,  where  a  mortgagee  placed  the  title  deeds  in  the  hands  of 
his  attorney,  and  the  estate  was  afterwards  sold,  it  was  holden 
that  the  attorney  was  not  bound  to  give  up  the  deeds  to  the 
purchaser,  until  he  was  paid  the  amount  of  the  costs  due 
to  him  from  the  mortgagee.  Ogle  v.  Story,  I  Neu.  &  M.  474. 
So,  where  the  client  became  bankrupt,  the  court  held  that  the 
attorney  had  a  lien  upon  all  deeds  and  papers  in  his  hands,  as 
against  the  assignees,  not  merely  for  the  amount  of  his  bin  for 
bosiness  done  before  the  bankruptcy,  but  also  for  the  costs 
of  an  action  brought  by  him  afterwards  against  the  bankrupt 
for  the  amount  of  his  bill,  supposing  that  action  not  to  have 
been  improperly  brought  for  the  purpose  of  increasing  costs. 
Lambert  v.  Buckmaster,  2  B.  &  C.  616.  See  Re  Sharpe,  I 
DowL  432.  Where,  in  an  action  on  an  attorney's  bill,  which 
"vas  defended  on  the  ground  of  negligence,  the  client  applied 
that  a  case  with  the  opinion  of  counsel  thereon,  which  had 
been  procured  for  him  by  the  plaintiff,  and  which  was  then  ia 
the  plaintifiTs  hand,  should  be  delivered  up  to  him,  upon  his 
paying  the  costs  of  the  same,  or  that  a  copy  of  it  at  his  ex- 
pense should  be  furnished  to  him :  the  court  held  that  he  was 
entitled  to  it;  the  case  and  opinion  were  his,  whether  the 
attorney  were  guilty  of  the  negligence  or  not,  and  he  had  a 
rijjht  to  it,  upon  paying  for  it.  Smns  v.  Delegal,  4  DoviL 
374.  This  right  of  lien  of  the  attorney,  however,  is  merely 
oo-ettenuve  with  the  right  of  the  client :  if  the  client  have  no 
i^t,  the  attorney  has  no  lien  ;  if  the  client  have  a  right  to  a 
certain  extent;  the  attorney  has  a  lien  to  that  extent  only. 
BoIK*  V.  Claridge,  4  Taunt.  807. 

The  dient,  upon  paying  his  attorney's  bill«  has  a  right  to 
have  ddivered  up  to  him,  not  only  the  original  deeds,  paperai, 
«  2 
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fte.,  belonging  to  him,  but  also  tU  drafts,  copies,  &c.,  which 
■re  in  the  hands  of  the  attorney.  Ex  p.  HonefaU,  7  B,  Sl  C, 
528 ;  and  see  Ex  p.  Holdsworth,  4  Bing.  386.  And  if  in  this 
case,  where  nothing  is  due  to  the  attorney,  the  attorney 
refuse  to  deliver  them  up,  upon  being  required  to  do  so,  the 
court  or  a  judge  will  compel  him.  And  they  have  exoncised 
this  summary  jurisdiction,  even  where  an  attorney,  as  steward 
of  a  manor,  had  court  rolls  and  other  muniments  in  his  hands* 
and  refused  to  deliver  them  up  to  his  employer.  Exp.  Corpus 
Ckristi  College,  6  Taunt.  106.  But  it  is  only  at  the  instance 
of  the  client,  or  of  those  legally  claiming  under  him,  that  the 
court  will  thus  interfere.  See  Re  Thornton,  2  Dowl.  156.  Ex 
p.  Crisp.  Id.  455.  Where  a  party  gave  a  deed  to  an  attorney, 
for  the  purpose  of  getting  it  executed  by  his  client,  the  court 
refused  to  order  him  to  deliver  it  up.  Six  p.  Smart,  1  Har.  & 
fV.  526.  Where  a  man,  having  in  his  will  made  his  house- 
keeper sole  legatee,  afterwards  gave  the  will  to  his  attorney 
for  the  purpose  of  destroying  it,  but  died  before  the  attorney 
had  actually  done  so,  and  his  son  took  out  letters  of  adminis- 
tration :  the  court  refused  to  order  the  attorney  to  deliver  up 
the  will  to  the  legatee.  Ex  p.  Crisp,  2  Dowl.  455.  And  where, 
pending  a  rule  of  this  description,  the  Court  of  Chancery 
compelled  the  attorney  to  deposit  the  deeds,  &c.,  in  that 
court,  the  court  of  Queen's  Bench  discharged  the  rule.  Re 
Walmesley,  4  Nev.  &  M.  543,  1  tiar.  &  fV.  88.  So,  where 
a  party,  aiter  successfully  resisting  an  action  by  an  attorney 
for  costs,  on  the  ground  of  not  having  retained  him,  after- 
wards applied  to  have  certain  documents  delivered  up  by  the 
attorney,  which  had  come  to  his  hands  in  the  course  of  the 
transactions  in  which  the  costs  were  incurred ;  Coleridge,  J. 
held  that,  as  the  party  had  already  treated  the  attorney  as  not 
being  employed  by  him,  he  could  not  then  be  permitted  to 
allege  that  he  was,  in  order  to  compel  him  to  deliver  up  these 
documents ;  and  he  accordingly  refused  the  rule.  Ex  p.  MaX" 
wellf  4  Dowl.  87.  Also,  where  an  attorney  holds  deeds  or 
papers  for  two  parties,  the  court  will  not  refer  it  to  the  master 
or  prothonotary,  to  ascertain  to  which  of  the  parties  he  should 
deliver  them  up.  Duncan  v.  Richmond,  7  Taunt.  391,  See  St 
p.  Bretter,  I  Har.  &  fT.  212.  And  where  an  attorney,  who 
had  drawn  his  own  marriage  settlement,  and  with  whom  it 
had  been  deposited  for  safe  custody,  was  allowed  to  retain 
it  until  after  the  only  child  of  the  marriage  (and  who  was  en- 
titled to  the  property  settled,)  had  come  of  age :  Littledale,  J. 
refused,  after  such  a  lapse  of  time,  to  order  him  to  deliver  the 
settlement  up  to  the  trustee.  Exp.  Moxon,  1  Dowl.  6.  And 
formerly,  even  in  cases  where  the  court  would  exercise  this 
jurisdiction,  with  respect  to  an  attorney,  yet  if  the  attorney 
became  bankrupt,  and  the  deeds  of  his  client,  amongst  his 
other  papers,   came  into  the  hands  of  his  assignees,  Exp* 
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Bay,  1  Uar,  &  W.  669, 4  Dowl.  573,  or  if  the  attorney  died,  and 
the  deeds,  &c.  came  into  the  hands  of  his  executor,  Re  Nicholls, 
12  Law  J.,  103,  qb,,  the  court  could  not  compel  the  assignees  or 
executor,  in  this  summary  way,  to  deliver  them  up.  But  the 
practice  in  this  respect,  has  been  altered  by  the  recent  Act  (A). 
The  rule  in  these  cases  calls  upon  the  attorney  to  show  cause 
why  he  should  not  deliver  to  his  client  a  bill  of  his  costs,  charges, 
&c.,  if  any,  and  why  upon  taxation  thereof,  and  payment  of 
such  sum  as  should  be  found  to  be  due  to  him,  he  should  not 
deliver  up  the  deeds,  &c.,  in  question :  you  cannot  make  it  part 
of  the  same  rule,  that  in  case  he  shall  not  deliver  them  up,  an 
attachment  shall  issue  against  him;  for  the  attachment  can 
only  issue  for  disobedience  of  the  rule,  if  granted.  Roscoe 
V.  Hardman,  5  DowL  157,  2  Har, &W.IIS. 

An  attorney  has  a  lien  upon  a  judgment  obtained  by  him 
for  his  client,  and  upon  any  money  levied  under  an  execution 
upon  it.  And  the  same,  where  a  sum  of  money  is  awarded  to 
his  client.  Ormerod  v.  Tate,  1  East,  464.  And  where  money 
was  so  levied  under  an  execution  for  a  plaintiff,  it  was  holden 
that  his  attorney  was  entitled  to  have  it  paid  over  to  him,  not- 
withstanding the  client  had  become  bankrupt,  and  a  docket 
was  struck  against  him.  Griffin  v.  Eyles,  1  H.  Bl.  122.  And 
if  the  opposite  party,  or  his  attorney  or  bail,  after  notice  of 
the  attorney's  lien,  Welsh  v.  Hole,  1  Doug.  238,  by  collusioa 
with  the  client,  pay  him  the  debt,  or  compromise  it  with  him, 
intending  to  defraud  the  attorney,  the  court,  although  they 
cannot  interfere  to  prevent  the  client  from  discharging  the 
other  party,  if  in  custody,  Marr  v.  Smith,  4  B.  Sc  J,  466,  or 
from  entering  satisfaction  upon  the  roll,  Abbott  v.  Rice,  3 
Sing.  132,  or  consenting  to  a  stet  processus,  or  the  like, 
Quested  Y.  Callis,  10  Mees.  &,TV.  18,  without  the  consent  of  the 
attorney,  will  order  the  person  so  colluding  with  the  client 
to  repay  to  the  attorney  the  sum  recovered,  or  at  least  to  the 
extent  of  his  lien,  Read  v.  Dupper,  6  T.  R.36i.  Ormerod  v. 
Tate,  1  Bast,  464,  or  in  very  clear  cases  of  collusion,  but  not 
otherwise,  will  allow  the  attorney  to  proceed  in  the  action  or 
against  the  bail,  to  recover  it.  See  Swain  v.  Senate,  2  New  R, 
99.  Young  V.  Redhead,  2  DowL  119.  J(yrdan  v.  Hunt,  3 
J><nDl.  666,    1   Gale,  159.      Nelson  v.  mison,  6  Bing.  568. 

(*)  It  shall  be  lawful  for  the  and  for  the  delivery  up  of  deeds, 

»id  respective  courts  and  judges,  documents,  or  papers  in  his  pos- 

in  the  same  cases  in  which  they  session,  custody,   or  power,   or 

ve  respectively  authorized  to  re.  otherwise  touching  the  same,  in 

fer  a  ull  which  has  been  so  as  the  same  manner  as  has  hereto* 

aforesaid  delivered,  sent,  or  left,  fore  been  done  as  regrards  such 

to  make  such  order  for  the  de-  attorney  or  solicitor,    by   such 

Uvery  by  any  attorney  or  solicitor,  courts   or    jnd^s    respectively, 

or  the  executor,  administrator,  or  where  any  such  business  had  been 

assi^ee  of  any  attorney  or  so-  transacted  in  the  court  in  which 

Ucitor,  of  such  bill  as  aforesaid,  such  order  was  made.  Id.  $.  37. 
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Hedges  ▼.  Jordan,  2  Bar,  &  W.  92.  Graves  v.  Eades,  5  TViiail. 
429.  fTyllie  et  al.  v.  PhiUips,  3  Btfig'.  xV.  C.  776.  Baber  ▼. 
Barris,  7  Dotri.  589.  And  where  a  plaintiff  and  defendant 
coUuslTely  settled  an  action*  mthout  the  knowledge  of  the 
plaintiff's  attorney,  by  the  defendant's  giving  a  bill  for  24L, 
of  which  19/.  was  for  the  debt,  and  51.  for  the  costs,  although 
the  latter  actually  amounted  to  24/.:  the  bill  having  been  de* 
ported  in  the  hajids  of  a  third  party,  the  court  of  Exchequer, 
upon  application,  ordered  it  to  be  delivoed  up  to  the  plain- 
tiff's attorney,  in  satis&ction  of  his  costs.  OoiM  v.  Dofis, 
I  T^r.  380,  1  Detcl.  288.  Still,  however,  as  it  is  the  client* a 
action,  not  the  attorney's,  he  has  a  right  to  settle  it  in  what 
manner  he  pleases,  provided  he  do  not  collude  with  the  other 
party  to  defraud  his  own  attorney.  Per  Parhe,  B.,  in  JorAm 
T.  Hunt,  3  DowL  667,  666.  Chapman  v.  Haw,  I  TauMt.  341. 
Bloomfidd  v.  Blake,  2  Dowl.  272.  McPherson  v.  AUaap^  8  Law 
J,,  262,  ex.  And  tee  Pyne  v.  ErU,  B  T.  IL  407.  And  where 
the  defendant  was  arrested,  and  the  plaintiff's  attorney  desired 
the  officer  not  to  let  him  go  at  large,  without  an  express  con- 
sent from  him,  as  he  had  a  lien  for  his  costs ;  but  the  officer. 
by  the  plaintiff's  authority,  and  without  the  consent  of  the 
attorney,  discharged  the  defendant :  the  court  held  that  the 
aheriff  was  not  liable  to  the  attorney  for  hia  costs.  Martin  v. 
Francis,  2  B.  k,  A,  402.  And  in  actions  for  unliqwdated 
damages,  as  for  an  excessive  distress,  Tovery  v.  Payne,  I  B.k 
Ad.  660,  1  Dowl,  324,  or  the  like,  the  attorney  has  no  right, 
by  notice  or  otherwise,  to  prevent  the  parties  from  compro- 
mising or  otherwise  settling  the  action  before  judgment, 
although  the  effect  may  be  that  he  shall  lose  his  costs. 

In  cases  where  judgments  in  cross  actions  are  allowed  to  be 
set  off,  one  against  the  other,  there  was  formerly  a  difference 
in  the  practice  of  the  courts,  as  to  whether  it  should  be  done 
subject  to  the  attorney's  lien  or  not ;  in  the  Queen's  Bench  it 
was  always  subject  to  the  attorney's  lien,  Middleton  v.  Hill, 
I  M.&S.  240.  Randall  v.  Fuller,  6  T,  R.  456.  Stephens  ▼. 
Weston,  3  B.  &  C.  535.  Harrison  v.  Bainbridge,  2  £.  &  C.  800. 
Mitchell  V.  Oldfield,  4  T.  B.  123,  unless  where  both  seU  of 
costs  accraed  in  the  same  action,  such  as  a  set  off  of  interlo- 
cutory costs  against  the  costs  of  the  action,  or  the  like ;  Hoivell 
V.  Harding,  8  East,  362,  but  see  Aspinall  v.  Stamp,  3  B.  &  C. 
108;  and  the  same,  seemingly,  in  the  Exchequer;  Giffordy, 
Gifford,  Forest,  109.  Gabbit  v.  Chaytor,  1  Anst.  279.  Smith 
V.  Brocklesby,  1  Anst,  61 ;  but  in  the  Common  Pleas,  in  a  set 
off  of  this  description,  the  attorney's  lien  was  not  regarded. 
Brown  v.  Sayce,  4  Taunt,  320.  Lomas  v.  Melhr,  5  Moore,  95. 
Bridges  v.  Smyth,  1  Dowl,  242.  In  order,  however,  to  make 
the  practice  of  the  different  courts,  in  this  respect,  uniform,  it 
is  now  ordered  by  R.  G.  H.  2  W.  4,  s.  93,  that  "  no  set  off  of 
damages  or  costs  between  parties,  shall  be  allowed,  to  the  pre- 
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jadice  of  the  attorney's  lien  for  costs  in  the  particular  suit; 
against  which  the  set  off  is  sought :  provided,  nerertheless, 
that  interiocutory  costs  in  the  same  suit,  awarded  to  the  ad* 
verse  party,  may  be  deducted."  See  Doe  v.  Sinclair,  5  DowL 
26.  The  words  "  damages  or  costs"  here  mean  damages  or 
costs  in  adverse  suits  only.  And  therefore,  where  a  verdict  is 
found  for  some  of  several  deflendants,  and  a  verdict  against  the 
others,  the  judgment  for  the  defendants  may  be  set  off  against 
the  judgment  for  the  plaintiff,  without  regard  to  the  attorney's 
lies,  not  only  in  the  court  of  Common  Pleas,  George  v.  BUton 
et  ai.,  1  Bing.  N.  C.  513,  but  in  the  court  of  Queen's  Bench 
also.  Lees  v.  Kendall  et  al,  5  Nev.  &  M.  340.  Where,  on  the 
other  band,  two  causes  between  the  same  parties  were  referred 
to  an  arbitrator,  and  he  awarded  for  the  plaintiff  in  one,  and 
for  the  defendant  in  the  other,  and  directed  that  the  damages 
and  costs  in  the  one  case  should  be  set  off  against  the  damages 
and  costs  in  the  other :  the  court,  upon  application,  set  aside 
80  much  of  the  award  as  related  to  the  set  off,  as  being 
contrary  to  the  above  rule.  CoweU  v.  Bettdey,  2  Dowl.  760. 
But  where,  in  a  set  off  for  judgments  in  cross  actions,  it 
appeared  that  the  attorney,  who  insisted  that  it  should  be 
subject  to  his  lien,  had  conducted  the  action  brought  by  him, 
in  his  own  name,  in  a  court  of  which  he  was  not  an  attorney: 
the  ooutt  held  that  he  was  not  entitled  to  any  lien  for  his 
costs,  and  that  his  client's  judgment  therefore  should  be  set 
off  against  the  judgment  of  the  other  party,  vinthout  any  regard 
to  his  daim.  Latham  v.  Hifde,  I  Cromp.  &  M.  128,  1  Dowl, 
594.  The  lien  in  this  case,  is  as  to  the  costs  in  that  par- 
ticular cause  only,  and^not  for  the  attorney's  general  balance ; 
Watton  V.  Maskell,  I  Bing,  N.  C.  366;  and  is  to  be  calculated 
upon  a  tai:ation  as  between  attorney  and  client.  JVat$on  v. 
MoikeU,  1  Bing.  "N.  C.  727,  1  Hodg.  73. 

lien  of  agents.}  An  agent  to  a  country  attorney  has  no  lien 
for  his  general  balance,  upon  any  money  of  the  client  which 
comes  into  hia  hands ;  Moody  v.  Spencer]  2  D.  &  /?.  6 ;  but  he 
has  a  particular  lien  to  the  extent  of  his  agency  charges  in 
that  particular  suit,  even  although  the  country  attorney  be 
indebted  to  his  client  in  a  sum  exceeding  the  amount  of  his 
costs  in  the  cause.  White  v.  Royal  Exchange  Assurance  Co. 
1  Bing,  20.  He  has  the  ordinary  lien  of  an  attorney,  how- 
€^r«r,  for  his  general  balance,  upon  the  papers  or  money  of  his 
own  dient,  the  country  attorney,  which  may  at  any  time  como 
into  his  hands.  Taunton  v.  Ooforlh,  GD.S^R.  384.  See  Bray 
V.  Bine,  6  Price,  203.  Gray  et^al.  v.  Kirby,  2  Dowl.  601,  and 
«n*e,  p,  79. 

Tcaation  of  costs.']  By  sUt.  6  &  7  Vict.  c.  73,  s.  37,  after 
^^ing  provisions  as  to  the  delivery  of  a  signed  bill  before 
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action  brought,  as  mentioned  ante  p.  74,  it  is  enacted  that 
upon  application  of  the  party  chargeable,  to  the  courts  therein 
menticmed,  or  a  judge  thereof,  sudi  court  or  judge  may  refer 
the  said  bill,  and  the  attorney's  or  solicitor's  demand  there- 
upon, to  be  taxed  by  the  proper  officer  of  the  court(/).  So,. 
if  a  third  party  be  liable  to  pay  the  bill,  either  to  the  attorney 
<»r  to  his  client,  he  may  H»ply  to  have  it  taxed  (m) .    Even  after 


(0  Upon  the  application  of 
tbe  party  chargeable  by  such  lull, 
wtthm  such  month,  it  shall  be 
lawfaU  in  case  the  business  con- 
tained  in  such  bill  or  any  part 
tbertoi  Shan  have  been  teansacted 
In  the  tdgb.  court  of  Chancery,,  or 
in  any  other  court  of  equity,  or  in 
aiqr  matter  oi  bankruptcy  or  lu> 
nacy,  or  in  case  no  part  of  such 
business  shall  have  been  trans- 
acted  in  any  court  of  law  or  equity, 
for  the  lord  high  chancellor  or 
the  master  of  the  roUs,  and  in 
case  any  part  of  such  business 
shall  have  been  transacted  in  any 
other  court,  for  the  courts  of 
Queen's  Bench,  Common  Fleas, 
Exdiequer,  court  of  CommonFleas 
at  Lancaster,  or  court  of  Fleas  at 
Durtiam,  or  any  judge  of  either  of 
tiiem,  and  they  are  hereby  respec- 
tively required,  to  refer  such  bill, 
and  the  demand  of  such  attorney 
oar  solicitor,  executor,  admimstra- 
tor,  or  assignee  thereupon,  to  be 
taxed  and  settled  by  the  proper 
officer  of  the  court  in  which  sucdi 
reference  shall  be  made,  without 
any  money  being  brought  into 
court;  and  the  court  or  judge 
maldng  such  reference  shall  re- 
strain such  attorney  or  solicitor, 
or  executor,  administrator,  or  as- 
signee of  such  attorney  or  so- 
licitor, from  commencing  any  ac- 
tion or  suit  touching  such  demand 
pending  such  reference;  and  in 
case  no  such  application  as  afore- 
said shall  be  made  within  such 
month  as  aforesaid,  then  it  shUl 
be  lawful  for  such  reference  to  be 
made  as  aforesaid,  either  upon  the 
application  of  the  attorney  or  so- 
licitor, or  the  executor,  adminis- 
trator, or  assignee  of  the  attorney 
or  soIidUnr,  whose  MU  may  have 
been  so  as  aforesaid  delivered, 
sent»  or  left,  or  upon  the  applica- 
tion of  the  party  chargeable  by 
such  bill,  yritb.  such  directions  and 
siibject  to  such  conditions  as  tiie 
court  or  judge  making  such  re- 


ference shall  think  proper;  and 
such  court  or  judge  may  restrain 
sadi  attorney  or  solicitor,  orthe- 
execntor,  administrator,  or  assig- 
nee of  such  attorney  or  solicitor, 
from  commencing  or  prosecuting 
any  action  or  suit  toaidiing  such 
demand  ponding  such  reference, 
upon  such  terms  as  shall  be 
thought  proper :  Provided  always, 
that  no  such  reference  as  afcve- 
said  shall  be  directed  upon  an 
application  made  by  the  party 
chargeable  with  such  lull  after  a 
verdict  shall  have  been  obtained 
or  a  writ  of  inquiry  executed  in 
any  action  for  the  recovery  of  the 
demand  of  such  attorney  or  so- 
licitor, or  executor,  administrator, 
or  assignee  of  snt^  attorney  or 
solicitor^  or  after  the  expiration  ol 
twelve  months  after  sadb.  bill  shaJl 
have  been  delivered,  sent,  or  left 
as  af<MPesaid,  except  under  special 
circumstances,  to  be  proved  to 
the  satisfaction  of  the  court  or 
judge  to  whom  the  application 
for  su(^  reference  shall  be  made ; 
and  upon  every  such  reference, 
if  either  the  attorney  or  soUdtor,. 
or  executor,  administrator,  or  as- 
signee of  the  attorney  or  solicitor, 
whose  bill  shall  have  been  de- 
livered, sent,  or  left,  or  the  party 
chargeable  with  such  bill,  having; 
due  notice,  shall  refuse  or  neglect 
to  attend  such  taxation,  the  officer 
to  whom  such  reference  shall  be 
made  may  proceed  to  tax  and  set- 
tle such  bill  and  demand  ex  parte. 
Id.  $.  37. 

(m)  Where  any  person,  not  the 
party  chargeable  with  any  such 
bill  within  the  meaning  of  the  pro- 
visions herein-before  contained, 
shall  be  liable  to  pay  or  shall  have 
paid  such  bill  either  to  the  attor- 
ney or  solicitor,  his  executor,  ad- 
ministrator,  or  assignee,  or  to  the 
party  chargeable  with  such  bill  as- 
aforesaid,  it  shaU  be  lawful  for 
such  person,  his  executor,  admi- 
nistrator, or  assignee,   to  make 
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the  bill  has  been  paid,  the  court  or  a  judge  may  order  it  to  be 
taxed(«). 

But  it  should  seem  that  after  a  bill  has  been  settled  and  paid, 
the  court  will  not,  at  any  considerable  distance  of  time,  refer 
it  for  taxation,  unless  it  can  be  impeached  on  the  ground  of 


such  application  for  a  reference 
for  the  taxation  and  settlement  of 
foch  fata  as  the  party  chargeable 
therewith  migrht  himself  make, 
^d  the  same  reference  and  order 
ahaU  be  made  thereupon,  and  the 
same  oonrse  pursued  in  all  re> 
Bpects,  as  if  8U(di  appHcaticn  'was 
made  by  the  piurty  so  charitable 
with  such  bill  as  aforesaid:  Fro- 
Tided  always,  that  in  case  such 
apidication  is  made  when,  undo: 
the  prorisions  herein  contained,  a 
reference  is  not  authorized  to  be 
made  except  under  special  dr- 
canutances,  it  shall  be  lawfiil  for 
the  ooart  or  judge  to  whom  such 
application  shall  be  made  to  take 
into  considra'ation  any  additional 
spedal  drcomstances  applicable 
to  the  person  making  such  appli- 
catioDy  although  such  circum- 
stances might  not  be  applicable  to 
the  party  so  chargeable  with  the 
said  MU  as  aforesaid  if  he  was  the 
party  making  the  application.  Id. 
s.  38. 

And  it  shall  be  lawful,  in  any 
case  in  which  a  trustee,  executor, 
or  administFator  has  become 
chaigieable  with  any  sach  bill  as 
aforesaid,  for  the  lord  high  chan- 
ceUor  or  the  master  of  the  rolls,  if 
in  his  discretion  he  shall  think 
fit,  upon  the  application  of  a  party 
interested  in  the  property  out  of 
which  such  trustee,  executor,  or 
administrator  may  have  paid  or 
he  entitled  to  pay  such  bill,  to 
refer  the  same,  and  such  attor« 
ney'8  or  solicitor's,  or  executor's, 
administrator's,  or  assignee's  de- 
mand  thereupon,  to  be  taxed  and 
settled  by  the  proper  officer  of  the 
Idgh  court  of  Chimcery,  with  such 
directions  and  subject  to  such 
conditions  as  such  judge  shall 
think  lit,  and  to  make  such  order 
as  such  judge  shall  think  fit  for 
the  payment  of  what  may  be 
fotmd  due,  and  of  the  costs  of 
sach  reference,  to  or  by  such  at- 
tomey  or  solicitor,  or  the  ex- 
ecutor, administrator,  or  assignee 
B 


oi  such  attorney  or  solicitor,  by 
or  to  the  party  making  such  ap- 
plication, having  regard  to  the 
provisions  herein  contained  reUu 
tive  to  applications  for  the  like 
purpose  by  the  party  chargeable 
with  such  bill,  so  far  as  the  same 
shall  be  applicable  to  such  cases ; 
and  in  exercising  such  discretion 
as  aforesaid  the  said  judge  may 
take  into  consideration  the  extent 
and  nature  of  the  interest  of  the 
party  making  the  application: 
Provided  always,  that  where  any 
money  shall  be  so  directed  to  be 
paid  by  such  attorney  or  solicitor, 
or  the  executor,  administrator,  or 
assignee  <tf  such  attorney  or  so- 
licitor, it  shall  be  lawful  for  sach 
judge,  if  he  shall  think  fit,  to  order 
the  same,  or  any  part  thereof,  to 
be  paid  to  sach  trustee,  executor, 
or  administrator  so  chargeable 
with  such  bill,  instead  of  being 
paid  to  the  party  making  such 
application;  and  when  the  party 
making  such  application  shall  pay 
any  money  to  such  attorney  or 
solicitor,  or  executor,  administra- 
tor, or  assignee  of  such  attorney 
or  solicitor,  in  respect  of  such 
bill,  he  shall  have  the  same  right 
to  be  paid  by  such  trustee,  ex- 
ecutor, oradmhiistrator  so  charge- 
able  with  such  bill,  as  such  attor- 
ney or  solicitor,  or  executor,  ad- 
ministrator,  or  assignee  of  such 
attorney  or  solicitor,  had.  Id. 
«.39. 

(»)  The  payment  of  any  such 
bill  as  aforesaid  shall  in  no  case 
preclude  the  court  or  judge  to 
whom  application  shall  be  made 
itom  referring  such  bill  for  tax- 
ation, if  the  special  circumstances 
of  the  case  shall  in  the  opinion  of 
such  court  or  judge  appear  to  re- 
quire the  same,  upon  such  terms 
and  conditions  and  subject  to  sadi 
directions  as  to  such  court  or 
judge  shall  seem  right,  provided 
the  application  for  such  reference 
be  made  within  twelve  calendar 
months  after  payment.  Id.  $.  4U 
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some  Ycry  gross  ovcrchaige,  or  of  businws  being  charged  for, 
^hkh  WM  not  in  feet  done,  or  for  other  fraud  or  impoaUon. 
or  mistake,  or  on  the  ground  of  some  other  .y«cific  chai^ 
^tinctly  pointed  out.     WUkinmm  v.  P^ter,  7  Ifoor^.  496^^ 
Barley.  sTin  Graver  v.  Heath,  2  DowL  285.    Ex  p.  Shxpden. 
6  dUr.  399.    Pistor  v.  Dunbar,  I  Anst.  186.    Manwnff  ▼. 
Brmm,  3  DawL  31.    And  where  two  persons,  hapng  a  daim 
to  some  property,  agreed  with  an  attorney  to  »^«/^J*  J*^^ 
own  risk  and  expense,  and  he  was  to  have  one-third  ^  ^ 
sum  he  should  recoTer.  instead  of  costs ;  and  he  accordnaqg^ 
sued,  recovered  a  sum  of  money,  paid  it  over  to  the  pa™^ 
and  received  one-third  according  to  the  agreement :  the  parti^ 
tieven  years  afterwards,  mpp&ed  to  have  that  sum  refunded, 
or  that  the  attorney  should  deliver  a  bill  of  his  charges  for 
the  business  done,  and  refund  the  balance  after  taxation :  but 
littiedale,  J.  held  that  the  application  could  not  be.  enter* 
tained ;  however  the  court  might  deal  with  such  a  case,  if  the 
application  had  been  made  shortly  after  the  transaction,  yet 
after  such  a  lapse  of  time,  it  was  too  late  to  impeach  it.     -E* 
p,  Yeatman,  4  DwdL  304.  1  Hilr.  &  W.  510.     So,  after  ver- 
dict, or  writ  of  inquiry  executed,  in  an  action  upon  an  attor- 
ney's bill,  or  after  the  expiration  of  twelve  months  from  UkC 
delivery  of  the  bill,  it  is  not  to  be  referred  for  taxation,  except 
under  special  circumstances.  6^7  Vict.  c.  73,  s.  37,  ofi/e, 
p.  84,  n.  {I).     In  ordinary  cases  the  application  is  made  to  a 
judge  at  chambers^  up(Hi  summons ;  the  court  will  not  oiter- 
tain  it.    Basset  v.  Giblet,  2  Dowl,  650.    And  the  applicaticm 
must  be  made  "in  the  matter  of  such  attorney  or  solicitor." 
6^7  VtcU  c,  73,  5.43,  post  p.  89.  n.  (p).     By  R.  G.  H. 
2  W.  4,  s.  91,  "an  order  to  deliver  cur  tax  an  attorney's  bill, 
may  be  made  at  the  return  of  one  summons,  the  same  havin^^ 
been  served  two  days  before  it  is  retumiJ>le."    The  client 
should  take  care,  when  necessary,  that  the  order  contain  the 
usual  clause  that  the  attorney  shall  refund  what  shall  appear 
to  have  been  overpaid  to  him ;  for  the  court  will  not  after- 
wards supply  that  omission,  or  order  the  attorney,  in  a  sum- 
mary way,  to  refund  the  sum  overpaid.      Peace  v.  Jones, 
8  DowL  314.    So,  if  the  attorney  insist  upon  interest  on  any 
of  the  items  of  his  bill,  he  must  have  it  made  part  of  the  terms 
of  the  order ;  otherwise  the  master  will  not  be  warranted  in 
allowing  it  in  taxation.    Berringion  v.  Phillips,  1  Mees.  &  fV. 
48, 404.     SeeZBi4  W.  4,  c.  42.  s.  28. 

We  have  hitherto  been  considering  an  application  to  tax 
Iwfore  action  brought.  But  after  action  brought  on  an  attor- 
ney's bill,  a  judge  at  chambers  may  order  it  to  be  taxed ;  see 
Watson  V.  Postan,  2  Tyr.  406.  1  Dmol.  556.  JVUliams  v. 
Griffith,  6  Mees.  &  JT.  32 ;  and  this  may  be  done  at  the  in- 
stance of  one  of  two  defendants,  as  well  as  of  both.  Id,    But 
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in  such  a  case,  the  usual  practice  is,  to  order  final  judgment 
to  be  signed  at  a  particular  time  for  the  amount  of  the  aUocatur. 
See6&1  Vxet.  c.  73,  *.  43,  post,  p.  89.  So,  where  an  attorney 
seeks  to  set  oft  the  amount  of  a  bill  due  to  him  for  costs,  the 
court  may  refer  it  for  taxation.  Slater  ▼.  Brookes,  9  DowL  349. 
Ha^ng  obtained  the  order,  get  an  appointment  on  it  from 
the  master,  and  serve  a  copy  of  it  upon  the  attorney.  By 
R.  G.  H.  2  W.  4,  8.  92,  **  one  appointment  only  shall  be 
deemed  necessary  for  proceeding  in  the  taxation  of  costs  or 
of  an  attorney's  bill."  Attend  the  taxation  accordingly;  and 
if  no  person  attend  upon  the  part  of  the  attorney,  the  master 
wai  tax  the  costs  ex  parte.  6  &  7  Vict.  c.  73,  s.  37,  ante,  p.  84,  fi. 
(I).  See  Sadler  v.  Robins,  1  Camp.  253.  In  taxing,  the  officer 
may  tax  off  such  of  the  costs  as  he  may  deem  to  have  been  un- 
necessarily incurred.  Per  Patteson,  /.,  in  Heald  v.  Hall,  2  DowL 
163.  But  he  cannot,  under  the  usual  order,  tax  off  the  charges 
for  business  which  is  alleged  to  have  become  useless  to  the 
dient  through  the  ne^igence  of  the  attorney.  Jones  v.  Roberts, 
2  Dowl  656.  Matchett-v,  Parkes,  9  Mees.  &  W.  767  ;  but  see 
Wmiams  v.  Nicholas,  1  Dowl.  N.C.  840.  So,  where  the 
attorney  charged  a  sum  as  paid  by  him  for  the  client, 
for  the  amount  of  a  proctox^s  bill,  and  the  master  re- 
fused to  tax  this  latter  bill,  but  allowed  the  whole  of  it,  the 
court  held  that  he  had  done  rightly.  Franklin  v.  Fea- 
therstonhaugh  3  Nev.  &  M.  779.  But  the  master  may  lefe 
any  part  of  the  bill,  which  Is  for  business  done  in  another 
court,  to  the  officer  of  such  other  court  for  taxation ;  in  which 
case  the  latter  officer,  aud  not  the  master,  shall  receive  the  feet 
for  the  taxation  of  that  part  of  the  bill  so  referred  to  him(o). 
Where  the  client  entered  into  an  agreement  with  his  attorney, 
to  pay  him  at  a  certain  specified  rate  for  business  to  be  done, 
the  court  held  that  although  such  agreement  was  not  binding, 
yet  that  charges  made  according  to  it,  might  be  allowed  on 
taxation,  if  the  master,  on  inquiry  into  them.,  should  think 
them  proper ;  and  where  such  charges  had  been  allowed  and 
paid,  the  court  refused  an  application  to  review  the  taxation 
on  this  ground,  made  four  months  afterwards,  it  not  being 

(o)  In  all  cases  in  which  saeh  respect  thereof,  as  upon  a  refe- 

bUl  shall  have  been  referred  to  be  rence  to  him  by  the  court  of 

taxed  and  settled,  the  officer  to  which  he  is  such  officer,  and  shall 

wbom   Sttch    reference  is  made  return  the  same,  with  his  opinion 

shall  be  at  liberty  to  request  the  thereon,  to  the  officer  who  shall 

proper  officer  of  any  other  court  have  so  requested  him  to  tax  and 

having  such  an  officer  to  assist  settle  the  same ;  and  the  officer 

him  in  taxing^  and   settling  any  to  whom  such  reference  is  made 

part  of  such  bill,  and  such  officer  shall  not  be  paid  any  fee  for  that 

so  requested  shsdl  thereupon  pro-  portion  of  ttie  bill  which  shall 

ceed  to  tax  and  settle  the  same,  have  been  so  taxed  and  settled  by 

and  shall  have  the  same  powers,  the  officer  of  such  other  court  at 

and  may  receive  the  same  fees  in  his  request.  Id.  s.  42. 
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shown  that  the  master  had  forborne  to  exercise  his  judgment 
on  the  charges,  in  consequence  of  the  agreement.  Drax  v. 
Scroope^  2  fi.  &  Jd.  581.  See  also  Re  Masters,  1  Har.  &  tV, 
348.  4  Dowl.  18.  Ex  p.  Veatman,  I  Har,  &  m  510.  On  the 
other  hand,  where  the  attorney  left  blanks  in  his  bill  for  the 
chaxi^es  for  certain  business,  which  were  discretionary,  and  the 
master  in  taxing  made  no  iQIowance  for  them,  and  did  not  iXl 
up  the  blanks  with  any  sums :  the  court  refused  to  order  the 
master  to  review  his  taxation.  Eyre  v.  Shelley,  10  Law  /., 
295,  ex.  The  master  also  has  no  power  to  allow  the  attorney 
interest  on  the  amount  of  his  biU,  although  the  attorney  have 
given  notice  to  his  client,  under  stat.  3  &  4  W.  4,  c.  42,  s.  34, 
that  he  should  daim  interest;  even  where  the  reference  for 
taxation  is  after  action  brought,  interest  cannot  be  allowed^ 
unless  a  stipulation  to  that  effect  were  made  in  the  order. 
Berrington  v.  Phillips,  I  Mees,  &  W,  48.  See  further  as  to  the 
taxation,  post,  in  vol.  2,  under  the  title  **  Costs,** 

If  either  party  be  dissatisfied  with  the  taxation,  he  may 
move  that  the  officer  shall  review  it.  If  an  attorney's  bill  for 
business  done  in  the  courts  of  Common  FlesB  and  Queen's 
Bench,  be  referred  to  the  master  of  the  Common  Pleas  for 
taxation,  and  the  master,  as  is  usual,  refer  that  part  of  it 
relating  to  the  business  in  the  Queen's  Bench  to  the  master  of 
that  court :  the  taxation  of  the  master  of  the  Queen's  Bench 
is  in  that  case  deemed  the  taxation  of  the  master  of  the  Com- 
mon Pleas,  and  any  objection  to  it  must  be  made,  not  to  the 
court  of  Queen's  Bench,  but  to  Common  Pleas.  Re  Jones, 
I  DowL  424.  And  the  same,  as  to  the  other  courts.  But  if 
tiie  court  refuse  to  refer  it  back  to  the  master,  the  taxation  is 
conclusive  as  to  the  amount  of  the  bill.  See  6  &  7  Vict.  c.  73> 
s.  43,iK»/,p.  89,  w.  (p). 

By  Stat.  6  &  7  Vict.  c.  73,  s.  37,  the  court  or  judge  referring 
a  bill  for  taxation,  shall  order  that  no  action  shall  be  com* 
menced  or  prosecuted  touching  the  attorney's  demand  upon 
the  bill  so  referred,  pending  the  reference  and  taxation.  See 
ante,  p.  84,  n.  (/) .  Where  the  client  delayed  obtaining  an 
appointment  to  tax,  and  the  attorney,  treating  that  as  a  waiver, 
commenced  an  action  on  his  bill,  and  caused  his  client  to  be 
arrested :  the  court  held  that  he  was  not  warranted  in  doing 
80,  and  the  client  was  accordingly  discharged,  and  the  attorney 
ordered  to  pay  the  costs.  Sheriff  y,  Gresley,  5  Nev,  &  ilf.  491, 
overruling  Stevenson  v.  Watson,  I  B.  &  P.  365.  But  where 
the  attorney  commenced  h|s  action,  after  the  taxation  was 
completed,  but  pending  an  application  as  to  the  costs  of  tax- 
ation (more  than  a  sixth  having  been  taxed  off),  it  was  holden 
reguhur.  Hemtt  v.  BeMt,  2  B.  &  ^.  745. 

After  taxation,  if  the  client  refuse  to  pay  what  appears  to 
be  due  to  the  attorney,  the  latter,  in  cases  where  the  retainer 
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k  Dot  disputed,  may  obtain  from  the  court  or  judge  an  order 
for  judgment  to  be  entered  up  for  the  amount  with  costs  (p). 
Or  instead  of  proceeding  thus,  the  court  upon  application  will 
grant  a  rule  calling  upon  the  client  to  show  cause  why  he 
should  not  pay  the  amount ;  and  upon  that  being  made  ab- 
solute, it  will  have  the  effect  of  a  judgment  under  stat.  1  &  2 
Vict.  c.  110,  8.  18,  and  give  the  attorney  all  the  remedies 
which  by  that  statute  are  given  to  judgment  creditors,  and 
among  others,  a  writ  of  Ji.  fa,  orca.sa,  for  the  amount.  Neale 
V.  Postlethwaite,  10  Law  /.,  134,  qb,  1  Jd.  &  El.  N,  C,  243. 
See  Ripkards  v.  Patterson,  8  Mees  &  fV,  313. 

Costs  of  taxation,']  By  stat.  6  &  7  Vict,  c,  73,  s.  37,  if  the 
bill,  when  taxed,  be  less  by  a  sixth  part  than  the  bill  deli* 
▼ered,  &c.  the  attorney,  his  executor,  &c.  shall  pay  the  costs 
of  taxation ;  but  if  not  less  by  a  sixth  part,  the  client  shall 
pay  such  costs ;  and  the  order  of  reference  shall  direct  the 
officer  to  tax  the  costs  of  the  reference,  and  to  certify  what 
shall  be  due  to  or  from  the  attorney,  in  respect  of  the  bill  and 
of  the  costs  of  taxation  (q) .   See  Doe  d.  Goodkmd  et  al,  v.  Frank* 


(p)  All  appUcations  made  ander 
this  act  to  refer  any  such  bill  as 
aforesaid  to  be  taxed  and  settled, 
and  for  the  delivery  of  such  bill, 
and  for  the  delivering  up  of  deeds, 
doctunents,  and  papers,  shall  be 
made  in  the  matter  of  such  attor- 
ney or  solicitor;  and  that  upon 
the  taxation  and  settlement  of 
any  such  bill,  the  certificate  of  the 
officer  by  whom  such  bill  shall  be 
taxed  shall  (unless  set  aside  or 
altered  by  order,  decree,  or  rule 
of  court,)  be  final  and  conclusive 
as  to  the  amount  thereof,  and 
payment  of  the  amount,  certified 
to  be  doe  and  directed  to  be  paid, 
may  be  enforced  accorduig  to  the 
course  of  the  court  in  which  such 
reference  shall  be  made ;  and  in 
case  such  reference  shall  be  made 
in  any  court  of  common  law,  it 
Shan  be  lawful  for  such  court  or 
any  Judge  thereof  to  order  judg< 
meat  to  be  entered  up  for  such 
axnount,  vnth  costs,  unless  the 
retainer  shall  be  disputed,  or  to 
make  sn^  other  order  thereon  as 
soch  court  or  judge  shall  deem 
proper.    Id.  a,  43. 

(g)  In  case  any  such  reference 
AS  aforesaid  shall  be  made  upon 
the  i^n^llcc'tionof  the  party  change- 
able with  such  bill,  or  upon  the 
application  of  such  attorney  or  so- 
licitor, or  the  executor,  adminis- 
trfttoi'*  or  assignee  of  such  attor- 


ney  or  solicitor,  and  the  party 
chargeable  with  such  biU  shall 
attend  upon  such  taxation,  the 
costs  of  such  reference  shall,  ex- 
cept as  herein-after  provided  for, 
be  paid  according  to  the  event  (tf 
such  taxation  j  that  is  to  say,  if 
such  bill  when  taxed  be  less  by  a 
sixth  part  than  the  bill  delivered, 
sent,  or  left,  then  such  attor- 
ney or  solicitor,  or  executor^ 
admioistrator,  or  assignee  of 
such  attorney  or  solicitor,  shall 
pay  such  costs ;  and  if  such  bill 
when  taxed  shall  not  be  less  by  a 
sixth  part  than  the  bill  delivered^ 
sent,  or  left,  then  the  party  charge, 
able  with  such  bill,  making  such 
application  or  so  attending,  shall 
pay  such  costs;  and  every  order 
to  be  made  for  such  reference  as 
aforesaid  shall  direct  the  officer  to 
whom  such  reference  shall  be 
made  to  tax  such  costs  of  such  re- 
ference to  be  so  paid  as  aforesaid, 
and  to  certify  what,  upon  such  re- 
ference, shall  be  found  to  be  due 
to  or  from  such  attorney  or  so. 
lidtor,  or  executor,  administrator, 
or  assignee  of  such  attorney  or 
solicitor.  In  respect  of  such  bill 
and  demand,  and  of  the  costs  of 
such  reference,  if  payable :  Pro- 
vided  also,  that  such  officer  shall 
in  all  cases  be  at  liberty  to  certify 
specially  any  circumstances  re. 
latiog  to  such  bill  or  taxation,  and 
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Umd,  12  Law  /.  249  qb,  Peters  y,  Sheeham,  1  DowL  N.  C.  943. 
But  where  the  deduction  of  one-sizth  is  occasioned,  not  by  Uie 
taxation  of  particular  items,  but  by  a  whole  branch  of  the  de- 
mand being  disallowed,  WkUe  v.  Milner,  2  H.  BL  357,  recognized 
inK.B.3  Nev.  &  AT.  770,  but  eee  1  Gale,  160,  3  DowL  747,  or 
by  the  master  refusing  to  tax  one  of  several  bills  of  costs,  on 
the  ground  of  the  client  not  bdng  liable  for  it,  MUU  v. 
Revett,  3  Nev,  &  Af.  767,  these  and  the  like  cases,  where 
the  deduction  is,  not  on  the  ground  of  overcharge,  but 
merely  because  the  attorney  by  mistake  has  charged  to  his 
dient  what  be  ought  to  have  charged  to  some  other  person* 
the  court  will  treat  them  as  if  the  charge  were  not  made,  and 
grant  the  costs  or  not  in  the  same  manner  as  if  the  other 
parts  of  the  account  alone  had  been  referred,  and  the  other 
deductions  on  taxation  alone  had  been  made.  But  if  even  a 
whole  class  of  items  be  struck  out,  which  have  been  improporly 
charged  to  the  client,  if  they  be  such  as  cannot  be  charged  to 
any  other  person,  they  are  to  be  reckoned  among  the  items 
struck  off  the  bill  on  taxation,  in  ascertaining  whether  a  sixth 
have  been  struck  oflf  or  not.  Morris  v.  Parkinson,  2  Or.  M,k 
R.  178.    Newton  v.  Borland,  9  DowL  641. 

The  usual  contest  in  cases  of  this  kind  is,  whether  the  attor- 
ney is  warranted  in  including  certain  charges  in  his  bill;  and 
the  difficulty  usually  arises,  from  charges  for  what  are  termed 
disbursements.  The  more  charges  of  that  kind  which  are 
rightly  included  in  the  bill,  the  less  likelihood  is  there  that  the 
overcharges  in  matters  of  business,  which  may  probably  be 
taxed  off  by  the  master,  will  amount  to  the  sixth  of  the 
whole.  Where  the  attorney  paid  a  proctor's  bill  for  his  dient, 
it  was  holden  that  he  might  indude  it  in  his  own  bill,  as  a 
disbursement.  Franklin  v.  Featherstonhaugh,  3  Nev,  &  Af.  779. 
So,  where  the  attorney  charged  as  disbursements  the  pa3nnient 
by  him  of  the  debts  and  costs  in  two  actions  for  his  client^ 
and  gave  credit  for  a  sum  of  money  received  by  him  at  a  dif- 
ferent time  and  for  a  different  amount,  which  had  not  been 
specifically  appropriated  to  such  payment:  Coleridge,  J.  hdd 
that  the  attorney  had  a  right  to  introduce  them  as  items  in 
his  bill.  Harrison  v.  Ward,  1  Har.  &  fV.  353 ;  and  see  Hindle 
T.  Shackleten,  I  Taunt.  536.  But  where  the  client  gave  his 
attorney  a  sum  ef  money,  to  hand  over  to  another  person,  as 
the  debt  and  costs  in  a  particular  action,  the  court  held  that 
the  attorney  was  not  warranted  in  making  that  an  item  in  his 
accounts ;  for  all  he  had  to  do,  was  to  convey  the  money  from 

the  court  or  judge  shall  be  at  authorized  to  be  be  made  except 

libertyto  make  thereuponaiiy  such  under  special  circumstaoices,  as 

order  as  such  court  or  judge  may  herein-before  provided,  then  the 

think  right  respecting  the  pay-  said  court  or  judge  shall  be  at 

ment  of  the  costs  of  such  tax-  liberty,  ifit  shall  be  thought  fit,  to 

ation :  Provided  also,  that  "where  give  any  special  directions  rela- 

such  reference  as  aforesaid  shall  tive  to  the  costs  c^such  reference, 

be  made  when  the  same  is  not  Id,  a,  87. 
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one  pirty  to  the  other.     WoUuon  v.  Harnafm,  2  Dotcl.  360 ; 
Q9d  see  Hayt  y.  Trotter,  5  B.  &  Ad.  1 106,  3  Nev.  &  if.  174. 

As  these  costs  are  added  to  or  deducted  from  the  uaoont  of 
the  bill,  by  the  taxing  officer,  there  is  no  occasion  for  any  par« 
ticular  remedy  for  them,  unless  it  be  found  that  the  attorney 
his  been  paid  or  ovarpaid,  and  that  he  is  to  pay  the  costs  of 
taxation ;  in  which  case  the  dient  may  recover  it  from  him  by 
ruk,  and  execution,  in  the  manner  directed,  ante,  p.  88,  89. 
Where  the  client  gave  his  acceptance  to  his  attorney  for  the 
amount  of  his  bill  of  costs,  but  afterwards  had  the  bill  taxed, 
and  more  than  a  sixth  was  deducted  on  taxation :  the  bill 
hiving  been  negotiated  by  the  attorney,  and  dishonoured,  the 
coint  upon  application  allowed  him  to  pay  the  amount  of  the 
costs  of  taxation  to  the  holder  of  the  bill,  in  part  payment  of 
it,  instead  oi  paying  them  to  the  client.  WbUittm  v.  Hodgson, 
2  Diwl.  351 ;  and  see  3  Dowl.  1 78.  And  where  a  bill  of  costs 
was  referred  for  taxation,  after  an  action  brought  upon  it,  the 
court  held  that  the  costs  of  taxation  might  be  allowed  as  costs 
in  the  cause.  TImmas  v.  Mayor,  8fe.  of  Stvamea,  1 1  Mees,  k  TV. 
83.  But  no  action  will  lie  for  them ;  nor  can  they  be  made 
the  matter  of  a  set  o£f.    See  Field  v.  Bezant,  5  B.  &  Ad,  357. 


4.  Punishment  of  attomies  for  misconduct. 

For  very  serious  offences  by  an  attorney,  rendering  him 
unfit  any  longer  to  be  a  member  of  the  profession,  the  court 
will  strike  him  off  the  roU,  and  will  not  restore  him ;  and 
^is,  whether  the  offence  have  reference  to  his  profession  or 
not.  If  aa  attorney,  in  his  character  of  attorney,  knowingly 
do  wrong,  the  court,  in  very  gross  cases,  will  also  strike  him 
off  the  roll,  not  in  all  cases  permanently,  but  they  may,  and 
often  do,  restore  him,  after  he  has  been  off  the  roll. for  a 
period  proportioned  to  his  offence.  Or  in  minor  cases,  if  his 
vnrongful  act  affect  his  client  or  a  third  party,  the  court  often 
make  him  undo  that  which  he  has  done,  if  that  be  practicable^ 
and  make  him  pay  costs,  &c. ;  and  if  he  do  not  obey  their 
rule  in  this  respect,  they  will  award  an  attachment  against 
him.  Or  if  his  wrongful  act  have  not  affected  another  party, 
the  court  are  generally  satisfied  in  making  him  pay  the  costs 
of  any  application  against  him.  But  if  his  misconduct  con- 
sist in  wilfully  not  doing  that  which  he  ought  to  do,  with 
respect  to  his  client,  the  court  will  qrder  him  to  do  it,  and 
in  most  cases  will  make  him  pay  the  costs ;  and  if  he  do  not 
obey  their  rule  in  this  respect,  they  will  award  an  attachment 
against  him.  These  different  degrees  of  piisconduct,  we  shall 
now  consider  more  at  large,  under  the  following  heads ;  merely 
premising  that  if  the  party  were  an  attorney  of  the  court  at 
the  time  of  the  act  or  negligence  complained  of,  it  is  little 
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matter  whether  he  remain  on  the  rolls  of  the  court,  or  not,  at 
the  time  of  the  eomplaint.  Simes  v.  GibbSt  6  DowL  310.  In 
all  these  cases,  the  affidavits  to  found  the  application  may  be 
intituled  in  the  action  in  which  the  misconduct  arose.  Id. 

Indictable  offeneet.']  The  court  will  not  call  upon  an  attorney, 
to  answer  the  matters  of  an  affidavit,  where  the  miscondact 
imputed  to  him  amounts  to  an  indictable  offence ;  as  his  affi- 
davit, in  answer,  might  prejudice  him,  supposing  an  indict- 
ment to  be  afterwards  preferred  against  him  for  the  offence ; 
besides,  it  is  much  better  that  such  matters  should  be  decided 

by  a  jury.  Re Oent.  5  B.  Si  Ad.  1068.  Re  Knight  &  HaU, 

1  Bing.  142.  Sh&rt  v.  Pratt,  1  Bing.  103.  Robertson  v.  MiUs, 
lDowLN.C.1l2.  Arum.  12  Lotr  J.  331  qb.;  but  see  I  Wils.  221. 
But  the  court  of  Exchequer  have  entertained  an  application  to 
strike  an  attorney  off  the  rolls  of  the  court,  and  have  struck 
him  off  the  rolls,  for  conduct  in  the  coarse  of  a  cause  in  that 
court,  which  amounted  to  an  indictable  offence ;  although  they 
held  that  they  could  not  call  upon  him  to  answer  the  matters 
of  an  affidavit  in  such  a  case,  nor  would  they  interfere  in  this 
way;  before  conviction,  where  the  offence  had  no  reference  to 
a  proceeding  in  court.  Stephens  v.  HiU^  10  Mees.  &  W.  28. 
But  after  he  has  been  convicted,  before  the  ordinary  tribunal, 
the  court  may,  if  they  think  fit,  order  him  to  be  struck  off  the 
roll,  whether  the  offence  have  reference  to  a  proceeding  in 
court,  or  not.  Also  by  stat.  12  G.  1,  c.  29,  if  any  person 
convicted  of  forgery,  perjury,  subornation  of  perjury,  or  com- 
mon barratry,  shall  practise  as  an  attorney,  solicitor,  or  agent, 
in  any  suit  or  action  in  any  court  of  law  or  equity  in  England, 
the  judge  may  transport  the  offender  for  seven  years,  by  such 
ways  and  under  such  penalties  as  felons.  An  attorney,  who 
had  been  convicted  of,  and  punished  for  felony,-  was  in  five 
years  afterwards  struck  off  the  roll,  although  no  misconduct 
in  the  intermediate  time  was  imputed  to  him.  Exp.  Broum- 
sail,  Cowp,  829.  So,  an  attorney  has  been  struck  off  the  roU, 
after  being  convicted  of  a  conspiracy.  Anon.  I  Chit.  557.  But 
in  a  recent  case,  where  an  application  was  made  to  strike  an 
attorney  off  the  roll,  on  the  ground  of  his  having  been  con- 
victed of  a  conspiracy,  Parke,  J.  discharged  the  rule,  as  there 
did  not  appear  to  be  any  thing  aggravated  in  the  circum- 
stances of  the  case ;  he  said  there  was  no  instance  of  an 
attorney  being  struck  off  the  roll,  merely  on  the  ground  of  his 
having  been  convicted  of  a  conspiifacy,  without  reference  to 
the  circumstances  of  the  case;  as  it  might  in  some  instances 
be  an  offence  of  great  enormity,  and  in  others  of  very  slight 
culpability.  Anon.  I  DowL  174.  Nor  will  the  court  grant 
such  an  application,  upon  the  ground  of  a  verdict  being  ob- 
tained against  an  attorney  in  an  action  for  a  libel,  however 
gross  the  libel  may  have  been.  ArUm,  2  Dotcl.  110. 


Punishment  for  Misconduct,  d3 

Culpable  malfeasance,  as  an  attorney.']  Ad  attorney  has 
been  struck  off  the  roll,  for  signiag  a  fictitious  name  to  a 
demurrer,  as  and  for  the  name  of  a  barrister.  Smith  v. 
Matham,  4  D.  &  12.  738.  Where  an  attorney,  although  with* 
out  any  corrupt  or  unworthy  motive,  prepared  a  special  case, 
in  order  to  take  the  opinion  of  the  court  upon  a  will,  and 
therein  made  suggestions  which  had  no  foundation  in  fact : 
the  court  held  that  he  was  guilty  of  a  contempt,  and  fined 
him  30/.  for  his  offence.  Re  EUam,  3  £.  &  C.  597 ;  hut  see 
now  Stat.  3Sc  4  W.4,c.  42,  s.  45.  Where  an  aged  lady  had 
obtained  a  judgment  against  the  casual  ejector,  in  ejectment 
for  certain  premises,  and  the  attorney  for  the  landlord  after- 
wards called  upon  her,  and,  in  the  absence  of  her  attorney, 
obtained  her  signature  to  a  paper,  whereby  she  agreed  to 
abandon  hei  judgment,  and  to  allow  the  title  to  be  fiUrly  tried 
between  her  and  the  landlord :  the  court,  upon  application, 
ordered  the  attorney  to  give  up  the  instrument  to  the  old 
lady,  and  obliged  him  to  pay  the  costs.  Re  Oliver,  4  Nev,  & 
3f.  471,  1  Har.  &  fV,  79.  Where  a  promissory  note  for  200/. 
was  given  to  an  attorney,  by  the  father  of  an  articled  clerk,  aa 
a  premium,  the  attorney  undertaking  not  to  negotiate  it  for 
five  years;  at  the  end  of  eighteen  months,  however,  the 
attorney  and  the  articled  clerk  separated,  it  being  found  that, 
irom  the  articles  not  being  stamped  at  the  beginning  of  the 
clerkship,  the  time  thus  served  would  not  be  reckoned  in  the 
five  years;  the  attorney  then  negotiated  the  note,  and  the 
father  was  arrested  upon  it :  upon  application,  Taunton  J., 
granted  a  rule  requiring  the  attorney  to  take  up  the  note,  and 
ordered  him  to  pay  the  costs  of  the  application.  Exp,  Gardner, 
2  Dowl.  520.  Where  an  attorney  executed  a  bond  from  him- 
self  to  a  client,  upon  a  wrong  stamp,  the  court,  upon  motion, 
compelled  him  to  have  a  proper  stamp  put  upon  it.  Gioilliam 
▼.  Bamet,  2  Smith,  155.  Where  an  attorney  acted  on  both 
sides,  deluding  the  parties,  and  preventing  them  from  having 
an  interview ;  the  court  set  aside  the  proceedings,  and  made 
the  attorney  pay  the  costs.  Berry  v.  Jenkins,  3  Bing.  423.  Where 
an  attorney,  employed  by  his  client  to  raise  money  upon 
mortgage,  disclosed  a  defect  in  his  client's  title  to  the  intended 
lender,  whereby  the  client  sustained  an  injury :  the  court  held 
that  the  client  might  maintain  an  action  against  him  for  the 
damage  sustained  from  this  breach  of  professional  confidence, 
although  the  lender  happened  to  be  a  client  of  his  also. 
Taylor  v.  Blacklan,  3  Bing.  N,  C.  235.  Where  a  defendant 
had  been  removed  by  habeas  from  Lincoln  Castle  to  the 
King's  Bench  prison,  and  the  plaintiff  had  been  put  to  the 
expense  of  inquiring  after  six  sets  of  bail,  as  to  one  of  whom 
a  false  description  had  been  given  :  the  court  ordered  the 
defendant's  attorney  to  pay  the  costs  incurred  by  the  plaintiff, 
although  he  swore  that  he  had  no  personal  knowledge  of  the 
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misdescription  or  msufficiency  of  the  bail.  Blundell  ▼.  Blim- 
dell,  5B.  Bl  A,  533,  1  D.  &  A.  142.  Where  an  appKcatlMiii 
was  made  to  strike  an  attorney  off  the  roll,  for  having  hired 
sham  bail  in  error,  and  it  was  referred  to  the  piothonotaryp 
who  reported  that  the  attorney  did  not  actually  hire  the  bail, 
but  that  enough  appeared  to  show  that  he  was  aware  that  the 
bail  put  in  were  hired  bail :  the  court  said  that,  as  the  oflfence. 
of  which  he  appeared  to  be  guilty,  was  of  a  lighter  character 
than  that  originally  charged,  they  thought  the  justice  of  the 
case  would  be  answered  by  making  him  pay  all  the  costs  occa- 
sioned by  the  proceedings.  Dicas  v.  JVame,  2  Dotcl.  812.  See 
Clijford  V.  Parker,  5  Dowl.  226.  Where  the  attorney  of  a 
plaintiff,  upon  being  applied  to  for  the  address  of  his  client, 
and  not  knowing  it  himself  except  from  t^-o  letters  he  had 
received  from  him,  the  one  dated  from  Bridport,  the  other 
from  Lynn,  incautiously  gave  the  address  "  Bridport ;"  and  that 
being  found  to  be  wrcmg,  he  then  gave  the  address  "  Lynn," 
which  was  also  found  erroneous :  and  because  he  had  done 
thus,  without  first  making  proper  inquiries  as  to  the  real 
address  of  the  client,  the  court,  upon  application,  made  him 
pay  all  the  costs  occasioned  by  his  conduct  See  Neal  v.  Hoiden^ 
3  Dowl.  493.  Wliere  in  putting  in  bail,  a  mistake  was  made  in 
the  christian  name  of  one  of  the  plaintiffiB,  and  the  plainliirs 
attorney  thereupon  swore  that  there  was  no  bail  in  that 
action,  and  moved  that  the  defendant's  attorney  should  pay 
the  debt  and  costs  in  the  action,  for  having  caused  the  defend- 
ant to  be  superseded :  the  court  discharged  the  rule,  witii 
costs  to  be  paid  by  the  attorney  who  had  so  sworn.  Clarke  v.- 
Gorman,  3  Taunt.  492.  But  the  court  have  refused  to  make 
an  attorney  answer  the  matters  of  an  affidavit,  where  the 
charge  against  him  was,  that  he  had  brought  several  qui  tarn 
actions  against  a  party,  evidently  from  vindictive  motives. 
Smith  V.  Gillett,  3  DowL  364.  S.  C.  nom.  Ex  p.  Warrem, 
1  Har,  Sl  fV»  113.  So,  the  court  refused  a  similar  rule, 
where  the  only  charge  against  the  attorney  was,  that  the 
client,  having  petitioned  the  insolvent  court,  handed  over 
money  to  him  by  his  advice,  and  upon  his  assurance  that 
there  was  nothing  wrong  in  doing  so,  and  the  client  was 
afterwards  remanded  for  having  done  so.  Smith  v.  Tower,  2 
DowL  673.  So  the  court  have  refused  to  require  a  defendant's 
attorney  to  disclose  by  what  authority  he  pleaded  a  sham  plea. 
MerHngton  v.  A' Beckett,  2  B.  &  C.  81. 

Gross  negligence  or  ignorance,  Sfc."]  Where  the  business  done 
by  an  attorney,  turns  out  to  be  wholly  useless  to  the  client, 
whether  arising  from  gross  ignorance  or  gross  negligence  on 
the  part  of  the  attorney,  or  from  inadvertence  or  inexperience 
only,  this  wiU  be  a  good  defence  to  an  action  by  the  attorney 
for  the  amount    of   his   costs.     HiU  v.    Featkersttmhaugh, 
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1  Bing,  569.  And  where  an  attorney,  being  instructed  by  an 
■administratrix  to  bring  an  action  against  a  tenant  for  rent» 
brought  assumpsit  for  use  and  occupation,  without  previously 
inquiring  whether  the  holding  was  or  was  not  by  deed ;  and 
upon  its  afterwards  appearing  to  have  been  by  deed,  he  was 
oblig^  to  discontinue  the  action  of  assumpsit,  and  commence 
another  action ;  and  in  taxing  his  bill  as  between  him  and  his 
client,  the  master  allowed  him  the  costs  in  both  actions ;  the 
court  ordered  the  master  to  review  his  taxation,  leaving  the 
attorney  to  bring  his  action  for  the  other  costs,  if  he  would. 
Cliffe  ▼.  Pr9S8er,  2  DowL  21  ;  and  see  M<mtriou  v.  J^erys,  1 
£y.  &  Af.  317.  And  where  a  fine  was  left  imperfect,  through 
the  negligence  of  an  attorney,  the  court  of  Common  Fleas  or* 
dered  a  new  one  to  be  levied  at  his  expense.  Stone  v.  Stone,4 
Taunt.  601. 

And  not  only  will  the  attorney  be  deprived  of  costs,  for  pro* 
ceedings  thus  rendered  useless  by  his  negligence,  &c.,  but  in 
all  cases  where  the  client  has  sustained  damage,  through  the 
groas  ne^igence  or  gross  ignorance  of  his  attorney,  he  may 
maintain  an  action  against  the  attorney  for  his  damages ;  Mtf 
Jones  T.  Leuris,  9  DowL  143 ;  or  if  the  negligence  or  ignorance 
can  be  plainly  and  clearly  made  out,  but  not  otherwise  (Per 
TrndcUf  C.  /.,  in  Meggt  v.  Binns,  infra,)  the  court,  upon  sum* 
mary  apidication,  will  oblige  the  attorney  to  indemnify  the 
client.  Where  a  cause,  which  was  meant  to  be  defended,  was 
called  on  and  tried  as  an  undefended  cause,  in  consequence  of 
the  defendant's  attorney  neglecting  to  deliver  his  briefis,  the 
court,  upon  application,  granted  a  new  trial,  but  compelled  the 
defendant's  attorney  to  pay  the  costs  as  between  attorney  and 
dient,  out  of  his  own  pocket.  De  Roufigny  v.  Peale,  3  Taunts 
484,  and  see  WhUey.  SandeU,  3  DowL  798.  But  where  it  did 
not  appear  cleariy  from  the  affidavits  that  the  attorney  was 
guilty  of  negligence,  the  court  refused  to  interfere  thus  in  a 
summary  way,  although  the  client  had  sustained  damage. 
Meggs  v.  Binns,  2  Bing.  N.  C.  625,  2  Hodg.  10.  And  where 
the  injury  to  the  client  arises  from  a  mere  mistake  of  the  at* 
tomey,  upon  a  point  of  law  on  which  a  reasonable  doubt  may 
be  entertained,  the  client  cannot  maintain  any  action  for  it, 
Kemp  V.  Burt,  1  Nev.  &  M.  262,  nor  will  the  court  interfere  in 
a  sommaiy  way,  upon  motion.  Barker  v.  Butler,  2  W,  BL  780, 
nor  will  it  prevent  the  attorney  recovering  the  amount  of  his 
costs  against  his  client.  Bulmer  et  al.  v.  GUman  et  aL,  1 1  Law 
J.,  174,  cp.  Elkington  v.  Holland,  1  DowL  N,  C.  643.  Where 
a  client  applied  for  a  rule  against  his  attorney  to  deliver  up 
certain  letters  which  he  had  written  to  him,  to  enable  him  to 
maintain  an  action  against  him  for  negligence,  the  court  re- 
fused it,  saying  there  was  no  precedent  for  such  an  application. 
Lewis  V.  Briggs,  2  Hodg.  4. 
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Culpable  nonfeazance.l  When  an  attorney  has  received 
money  for  his  cUent,  and  refuses  or  neglects  to  pay  it  over, 
the  client  may  either  maintain  an  action  against  him  for  it, 
966  Sibley  v.  Leicester,  2  DowL  234,  or  the  court,  upon  appli- 
cation, will  compel  him  to  pay  it  over,  (subject,  of  course,  to 
his  lien,)  provided  he  be  an  attorney  of  the  court.  Sharp  ▼. 
Hawker,  3  Bing.  N,  C.  66.  But  they  will  not  require  hina  to 
pay  interest  upon  it.  Fenn  v.  mid,  I  DowL  498.  Ex  p.  Cor~ 
pus  Christi  College,  6  Taunt.  105 ;  but  see  Ex  p,  Burgtn,  I 
DowL  N.  C.  292.  And  where  an  attorney,  employed  by  both 
the  vendor  and  purchaser  of  certain  property,  received  the 
purchase  money,  and  neglected  to  pay  it  over ;  and  he  after- 
wards became  a  bankrupt  and  obtained  his  certificate :  the 
court  held  that  as  no  fraud  upon  his  part  had  been  stated, 
they  would  not  interfere ;  if  fraud,  indeed,  had  been  stated, 
they  might  have  punished  him  for  it,  by  making  him  pay  over 
the  money.  Re  Bornier,  I  Nev.  &  M,  555.  And  where  the  at- 
torney of  a  trustee,  induced  him  and  the  cestui  qui  trust  to 
allow  him  to  sell  out  the  trust  money,  which  was  in  the  funds, 
saying  that  he  could  obtain  a  higher  interest  by  investing  it 
upon  mortgage ;  but  instead  of  obtaining  a  mortgage,  he  ap- 
plied it  to  his  own  purposes  :  after  upwards  of  a  year  had 
passed  without  his  investing  the  money,  the  court,  upon  appli- 
cation,  ordered  him  to  reinvest  the  money  in  the  funds  on  or 
before  a  certain  day,  and  to  pay  the  costs ;  but  a  fiat  in  bank- 
ruptcy issued  against  him  on  the  day  next  after  that  so  ap- 
pointed, upon  which  he  obtained  his  certificate:  upon  an 
application  to  the  court  for  an  attachment,  it  was  urged  for 
the  attorney,  that  as  the  claim  was  clearly  barred  by  his  certi- 
ficate, the  court  would  not  interfere ;  but  the  court  held  that 
as  the  party  was  in  contempt  before  the  bankruptcy,  and  as 
fraud  appeared  clearly  upon  the  face  of  the  whole  transaction, 
they  would  defeat  the  fraud  by  issuing  the  attachment.  Re 
Newbury,  6  Nev,  &  M.419,  1  Hoar,  &  W,  675.  But  the  court 
will  not  interfere,  if  the  client's  right  depend  upon  an  alleged 
agreement  between  him  and  his  attorney,  and  the  right  be 
contested  by  the  attorney;  Hodson  v.  Terrall,  2  Dowl,  264; 
nor  will  they  interfere,  except  upon  the  application  of  the 
client;  Re  Fenton,  5  Nev.  &  M,  239,  1  Har,  &  «^.  310 ;  nor 
will  they  interfere,  unless  the  attorney's  engagement  or  lia- 
bility arise  from  his  employment  as  an  attorney.  Re  Chitty,  2 
Dowl.  421, 533.  Exp,  Faith,  9  Id,  973.  Exp.  Cowie,  3  DowL  600. 
Cocks  y,Harman,  6  East,  404.  Re  Ld,  Cardross,  7  DowL  861. 
Where,  indeed,  an  attorney  was  employed  by  A.  an  adminis- 
trator, to  get  in  the  debts,  &c.  due  to  the  deceased,  the  court 
after  A.  s  death,  ordered  the  attorney  to  account  to  his  execu- 
tors, although  he  had   never  been  employed  by  A.  or  his 

♦?®-^"wTiJ°  ^^^"t^^  *"y  8"*^  i^  law  or  in  equity  on  his  or 
their  behalf;  but  the  court  held  that  the  employment  in  this 
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case  was  so  connected  with  the  attorney's  professional  cha* 
lacter,  as  to  afford  a  fair  presumption  that  his  employment 
was  in  consequence  of  that  character,  and  that  they  would 
therefore  interfere  in  a  summary  way,  to  compel  him  fiidthfuUy 
to  execute  the  trust  reposed  in  him.  Re  AitlAn,  4  B.  &  ^.  47. 
Ex  p.  Knight,  I  Bing,  91.  Ex  p.  Corpus  Chritti  College,  6 
Taunt.  105.  Ex  p.  HaU,  7  Moore,  437.  But  the  courts  at 
present  seem  rather  disinclined  to  interfere  to  the  extent  of 
this  case  of  Be  Aitkin,  and  at  all  events,  it  may  be  deemed  the 
very  utmost  extent  to  which  they  will  go.  And  it  is  quite  dear 
that  where  the  transaction  has  no  reference  to  the  professional 
character  of  the  attorney,  the  court  will  not  interfere  in  this 
summary  way ;  and  therefore  where  an  attorney  advanced  lOA 
upon  a  deposit  of  bills  of  exchange  to  the  amount  of  251,,  and 
he  afterwards  received  the  amount  of  the  bills,  Ptitteson,  J. 
refused  a  rule  to  make  him  pay  over  the  balance.  Ex  p.  Schuxil* 
banker,  1  Dowl.  182.  Where  a  rule  called  upon  an  attorney 
to  furnish  an  account  of  monies  received  by  him,  and  he  fur- 
nished one,  it  was  holden  to  be  no  ground  for  moving  for  an 
attachment  against  him,  that  he  had  omitted  in  the  account 
sums  which  the  party  alleged  that  he  had  received.  Exp^Lau^ 
rence,  2  Dowl.  230. 

7%e  motion,  Sfc."}  A  motion  agunst  an  attorney,  to  show 
cause  why  he  should  not  be  struck  off  the  roll,  or  for  a  rule 
calling  upon  him  to  answer  the  matters  of  an  affidavit,  must 
be  made  by  counsel ;  the  court  will  not  allow  any  other  per- 
SOD  to  address  them  upon  the  subject.  Ex  p.  Pitt,  5  B.&  Ad. 
1077,  2  2^0117/.  439,  3  Neu.  &  M.  566.  This  application  is  al- 
ways made  to  the  court,  and  never  to  a  judge  at  chambers ; 
so  is  the  motion  for  an  attachment.  But  an  application  that 
an  attorney  pay  over  money  or  the  like,  if  it  be  made  in  a 
cause,  is  usually  made  to  a  judge  at  chambers ;  but  if  there  be 
no  cause  in  court,  the  application  must  be  made  to  the  court. 
Ex  p.  Higgs,  I  Dowl.  495.  It  must  be  made  to  that  court 
of  which  the  party  is  an  attorney;  see  Evans  v.  P-^— , 
2  mis.  282 ;  and  the  affidavit  must  state  that  he  is  an  attorney 
of  that  court.  Re  Becke,  1  Har.  &  PT.  417.  Ex  p.  Lord,  1 
Hodg.  195,  but  see  Ex  p.  King,  3  Dowl.  41.  Ex  p.  Hore,  Id. 
600.  Sharp  v.  Hawker,  5  Dowl.  186,  and  see  Re  Williams, 
Id.  236. 

The  motion  must  be  made  within  a  reasonable  time  after 
the  commission  of  the  offence  or  other  misconduct  complained 
of:  and  therefore  where  the  application  was  not  made  until 
three  years  and  a  half  after  the  attorney  was  admitted,  and 
the  misconduct  complained  of  occurred  before  his  admission, 
the  court  refused  the  rule ;  Re  —  Gent.  2  B.  &  Ad.  766 ; 
wd  even  where  only  three  terms  had  elapsed,  the  application 
was  holden  to  be  too  late.  Garry  v.  JVilks,  2  Dowl.  649.  Also, 
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we  have  seen,  (mUe,  p.  45,  n  {k),  that  any  application  to  strike 
an  attorney  off  the  roll,  for  any  defect  in -his  articles  of  clerk- 
ahip,  or  in  the  registry  thereof,  or  in  his  senrice  under  sach 
articles,  or  in  his  admission  and  enrolment,  must  be  made 
within  twelve  months  from  the  time  of  his  admission  and  en- 
rolment. 6  &  7  f^iet,  e.  73,  «.  29.  It  may  be  necessary  to 
mention  that  a  rule  nisi  that  an  attorney  shall  answer  the 
matters  of  an  affidavit,  cannot  be  moved  for  on  the  last  day  of 
twrm;  Re  Tamer,  1  Har,  &  W.  217,  3  Dote/.  557.  Bailyy. 
Jimes,  1  Ckii.  744 ;  and  in  the  Exchequer,  the  court  require  it 
to  be  made  so  early  in  the  term,  that  the  attorney  may  have 
time  to  show  cause  against  it  dimng  the  same  term.  Ex  p. 
^,2Do»/.227. 

The  form  of  the  motion  may  readily  be  collected,  from  what 
has  been  already  stated,  ctnte,  p.  91,  Sec.  where  vrt  have  con- 
sidered in  what  cases,  and  how,  the  courts  will  punish  an  at- 
torney for  misconduct.  Where  the  misconduct  arises  from 
not  doing  something  vrfaich  the  attorney  was  required  to  do 
by  a  rule  of  court,  or  a  judge's  order  made  a  rule  of  court,  the 
applicati<m  must  be  for  an  attachment,  and  not  that  the  attor- 
ney shall  answer  the  matters  of  the  affidavit.  Bx  p.  Tbtm/ey, 
3  Dirndl.  39.  Ex  p.  Grant,  Id.  320.  And  you  cannot  move  for 
the  rule  nisi  in  the  alternative,  that  he  do  a  certain  act,  or  that 
an  attachment  shall  issue  against  him;  but  you  must  first 
move  tliat  he  do  the  act,  and  make  that  rule  absolute ;  and  if 
the  attorney  afterwards  disobey  the  rule,  move  for  an  attadi- 
ment.  Roscoby.  Hardman,  5  D9wl.  157,  2  Har.  9&  W.  118. 
Bat  where  a  rule  was  made  absolute,  that  an  attorney  should 
do  a  certain  act,  and  that  if  he  did  not  do  so,  an  attachment 
should  issue  against  him :  it  was  holden  ^at,  upon  the  usual 
affidavit  of  his  having  disobeyed  the  rule,  the  attachment  might 
issue  in  the  first  instance.  Ex  p.  Grant,  3  Dowl,  320. 

The  affidavit  in  support  of  the  application  may  be  intituled 
in  the  cause  in  which  the  misconduct  arose,  if  in  faQt  it  arose 
in  any  cause ;  Simesv,  Gi^,  6  Dotal.  310 ;  if  it  did  not,  it  may 
or  may  not  be  intituled  in  the  matter  of  the  attorney.  If  it 
do  not  state  the  misconduct  directly  and  positivdy,  it  must 
state,  not  merely  facts  from  which  it  may  be  inferred,  but  also 
the  information  and  belief  of  the  party  that  the  attorney  is 
g;ui1ty  of  the  misconduct  the  deponent  imputes  to  him.  Re 
■Ktng-,  3  Nev.  &  M.  716.  As  to  the  affidavit  in  answer,  where 
the  party  swore  to  an  incredible  story,  the  court  made  the 
role  abw^nte  for  an  attachment,  althou^  he  positively  denied 
the  malpractices  imputed  to  him.  Re  Crossley,  6  T.  R.  701. 

If  the  rule  be  made  absc^ute  against  the  attorney,  he  virill  be 
obliged  to  pay  the  costs  as  a  matter  of  course.  If  on  the  other 
hand,  Uiere  i^pear  to  be  no  ground  for  the  application,  the 
rule  will  be  discharged  with  costs.  But  if  there  appear  to  be 
reasonable  and  probable  cause  for  applying  to  "ttie  court  against 
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the  attorney,  although  it  eventually  turn  out  that  there  ia  no 
actual  ground  for  imputing  misconduct  to  him,  the  court  will 
not  give  him  the  costs  of  the  application.  Doe  d.  Thwaites  ▼. 
/2m,  3  D.  &  R.  226. 

If  the  matter  be  referred  to  the  master,  he  is  not  confined 
to  the  affidavits  made  use  of  in  court,  but  may  receive  any- 
other  affidavits  the  parties  may  choose  to  make,  on  either  side. 
Dicas  V.  Wame,  2  Dowl.  812. 

If  the  attorney  be  struck  off  the  rolls  of  one  court,  the  other 
courts,  upon  application,  and  upon  merely  reading  the  rule  in 
thtt  case,  will  sjso  make  the  same  order,  without  further  in- 
vestigating the  circumstances  of  the  case;  Sx  p.  Yates,  1 
DomL  724,  C.  P.  R.  M,  1654,  but  see  Re  SmUh,  1  Brod.  &  B. 
522.  Ex  p.  Hague,  3  Brod,  &  B,  257.  Dax,  29 ;  and  if  after- 
wards  re-admitted  by  the  court  which  first  struck  him  off,  the- 
other  courts,  upon  application,  and  upon  reading  the  rule  for 
his  le-admission,  will  also  order  him  to  be  re-admitted.  Ex  p» 
YateM,  supra.    See  Ex  p.  Parry,  5  DowL  81 . 

Striking  an  attorney  off  the  roll,  at  his  own  request."}  If  an 
attorney  wish  to  be  struck  off  the  roll,  for  the  purpose  of  being 
called  to  the  bar,  or  the  like,  the  court  upon  application  will 
make  an  order  accordingly,  upon  his  stating  by  affidavit  that 
no  proceedings  are  pending  against  him  as  attorney,  and  that 
he  expects  none.  See  Ex  p.  Gray,  9  Dowl,  336. 


SECTION  III. 

Agents  to  attomies. 

Their  duties,  Sfc.J  Country  attomies  usually  have  agents  to 
transact  such  parts  of  their  business  as  must  be  done  in  London. 
Both,  of  course,  must  be  attornies,  regularly  admitted,  and  duly 
certificated.  The  agent  for  the  plaintiff's  attorney  sues  out 
the  writ,  and  his  indorsement  upon  it,  makes  him  known  to 
the  c^posite  party ;  the  agent  for  the  defendant's  attorney 
enters  a  common  appearance,  and  thereby  becomes  known  ta 
the  pluntiff's  agent;  after  which,  all  the  proceedings  in  th& 
cause,  to  issue  and  notice  of  trial  inclusive,  are  transacted  be- 
tween the  agents,  precisely  as  if  they  were  the  only  attomies 
in  the  cause.  The  plaintiff's  agent  makes  up  the  nisi  prius 
record,  sues  out  jury  process,  and  transmits  them  to  the  coun- 
try attorney,  if  the  cause  is  to  be  tried  in  the  country.  Notice 
of  trial  or  inquiry,  and  of  continuance  of  inquiry,  shall  be 
given  in  town ;  but  countermand  of  notice  of  trial  or  inquiry 
may  be  given  in  either  town  or  country,  unless  otherwise  or- 
dered by  the  oourt  or  a  judge.  R.  G.  H.  2  JV,  4,  s.  57,  and  see 
Cheslyn  ▼.  Pearce,  I  Mees,  &  fF.  56.  And  after  the  cause  is 
tried,  the  agent  in  town  obtains  the  postea  from  the  associate,. 
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procures  the  costs  to  be  taxed,  sues  out  execution,  and  trans- 
mits it  to  the  country  attorney,  or  to  the  under-sheriff  of  the 
county  where  it  is  to  be  executed,  or  delivers  it  to  the  under- 
sheriff's  agent  in  London. 

If  the  trial  be  in  London  or  Westminster,  the  country  attor- 
ney seldom  attends  it,  unless  it  be  a  cause  of  eonsiderable  im- 
portance, or  that  his  presence  be  necessary  as  a  witness,  or  the 
like :  and  it  is  accordingly  holden  to  be  a  matter  of  diseretion 
with  the  master,  whether  he  will  allow  for  such  attendance 
in  costs  or  not.  Parsloe  t.  Foy,  2  Dowl.  181 .  So,  if  the  trial 
be  in  the  country,  the  London  agent  seldom  attends  it,  unless 
it  be  a  cause  of  great  magnitude ;  in  which  case,  the  attendance 
of  such  agent,  intimately  acquainted,  as  he  must  be,  with  all 
the  proceedings  in  the  cause,  may  be  of  serious  importance  to 
the  client. 

But  although  the  I^ondon  agents  have  thus  the  manage- 
ment of  the  cause  until  trial,  and  afterwards  until  execution, 
there  is  no  privity  whatever  between  them  and  the  clients.  If 
an  agent  be  guUty  of  negligence,  and  the  attorney's  client 
thereby  sustain  an  injury,  the  client  cannot  sue  him,  nor  will 
the  court  entertain  any  application  against  him,  upon  the  part 
of  the  client,  for  there  is  no  privity  between  them ;  the  client's 
remedy  in  such  a  case  is  against  his  own  attorney.  Ex  p,  Jones, 
2  Dowl.  161,  and  see  Gray  v.  Kirbyt  Id.  601.  So,  the  agent 
cannot  sue  the  client,  for  the  amount  of  his  costs,  in  any  par* 
ticular  cause.  Nor  has  he  a  general  lien  on  the  money  or  pa- 
pers of  the  client  in  his  hands,  for  any  balance  due  to  him  by 
the  country  attorney ;  he  can  daim  merely  to  the  extent  of 
his  agency  costs  in  the  client's  suit.  TVhite  v.  Royal  Exchange 
Assurance,  1  Bing,  21,  and  see  Moody  v.  Spencer,  2  D.  &c  R.  6. 
Bray  v.  Hine,  6  Price,  203.  But  he  has  the  ordinary  lien  of 
an  attorney,  for  his  general  balance,  upon  the  papers  or  money 
of  his  own  client,  the  country  attorney,  which  may  at  any  time 
come  into  his  hands.  Taunton  v.  Goforth,  6  D.  &  R.  384,  and 
see  Gray  v.  Kirby,  2  Dowl.  601. 

Their  bills  may  now  be  referred  to  the  master  for  taxation, 
in  precisely  the  same  manner  as  the  bills  of  any  other  attor- 
nies.   See  ante,  p.  75. 

Where,  in  a  country  cause,  notice  of  trial  was  given,  but  no 
further  proceedings  were  taken  for  seven  years,  when  the  de- 
fendant obtained  a  rule  nisi  for  judgment  as  in  case  of  a  non- 
suit, and  served  it  upon  the  agent  in  town  ;  the  agent  knew 
nothing  of  the  plaintiff,  he  had  been  agent  to  his  attorney, 
but  had  ceased  to  be  so ;  and  the  country  attorney  had  left  his 
place  of  residence,  and  the  agent  did  not  know  where  he  was 
to  be  found :  this  being  stated  to  the  court,  by  affidavit,  on 
the  part  of  the  agent,  the  court  enlarged  the  rule,  so  as  to 
give  time  to  the  defendant  to  serve  it  upon  some  other  nerson. 
Curtis  V.  Tabram,  1  Har.  &  fF.  523.  ^ 
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CHAPTER  I. 
Limitation  of  Action* 

What.]  The  time  limited  for  bringing  an  action,  after  the 
cause  of  action  has  accrued,  is,  in  assumpsit,  six  years ;  21 
Jac,  1,  c.  16,  $.3;  in  debt  on  contract  without  specialty,  six 
years ;  Id. ;  in  debt  on  specialty,  and  debt  or  scire  facias  on 
recognizance,  twenty  years ;  3  &  4  W.  4,c.  42,  s.3;  in  debt 
on  award,  where  the  submission  is  not  by  specialty,  debt  for 
copyhold  lines,  debt  for  escape,  and  debt  for  money  levied 
under  a  Jl.  fa.  six  years ;  Id. ;  in  covenant,  twenty  years ; 
Id.;  in  actions  for  penalties,  &c.  by  parties  grieved,  two 
years;  Id,;  in  actions  upon  penal  statutes  for  penalties  or 
forfeitures,  one  year,  if  the  action  be  brought  by  a  subject, 
two  years,  if  brought  in  the  name  of  the  Queen  only ;  3 1  El.  e. 
4, «.  5 ;  in  trespass  quare  clausum  fregit,  and  trespass  for 
taldng  goods,  six  years;  21  Jac.  1,  c.  16,  s.  3.;  in  trespass  for 
assault,  battery,  or  false  imprisonment,  four  years;  Id.;  in 
actions  on  the  case,  six  years,  except  in  an  action  for  verbal 
slander,  (where  the  words  are  actionable  without  special 
damage.  Arch.  PI.  8f  Bv.  31,)  four  years;  Id.;  in  detinue 
and  trover,  six  years ;  Id. ;  in  replevin,  six  yean.  Id. ;  in 
ejectment,  twenty  years ;  3  ^  4  fT.  4,  c.  27,  s.  2,  &c. ;  in 
actions  for  arrears  of  rent,  or  of  interest  on  money  charge- 
able on  or  payable  out  of  land,  six  years ;  Id.  s.  42 ;  in  suits 
by  the  Crown,  sixty  years.  9  G.  3,  c.  16,  s.  I,  10.  See  upon 
thii  subject.  Arch.  PI.  4r  Ev.  21— «4. 

The  time  thus  limited  begins  to  run,  from  the  accruing  of 
the  cause  of  action :  in  actions  on  contracts,  from  the  time 
of  the  breach,  and  not  from  the  time  the  plaintiff  first  sus- 
tained special  damage  from  it,  Battley  v.  Faulkner,  Z  B.  8f  A. 
288,  or  first  had  a  knowledge  of  it;  Granger  v.  George,  5 
B.  ^  C.  149  ;  in  an  action  against  an  attorney  for  negligence, 
&c.  from  the  time  of  the  negligence,  and  not  merely  from  the 
time  the  client  knows  of,  or  sustains  damage  from  it ;  Howell 
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V.  Young,  5  B.  8f  C.  259.  Brown  v.  Howard,  2  Brod.  8f  B. 
73.  Short  V.  McCarthy,  3  B,  8f  A,  626.  Whitehead  v.  Haitari, 
2  Brod.  8f  B.  372  ;  in  aa  action  for  money  lent,  &c.  payable 
at  a  particular  time,  from  the  time  it  is  payable ;  Wittershiem 
V.  Countess  of  Carlisle,  1  H.  El.  631 ;  in  an  action  on  a  pro- 
missory note  payable  at  a  particular  time,  from  the  time  it  is 
payable.  Id.;  and  where  a  note  is  payable  by  instalments, 
some  of  the  instalments  may  be  barred  by  the  statute,  others 
not ;  see  Gray  v.  Pindar,  2  B.  8f  P.  427 ;  in  an  action  on  a 
bill  of  exchange  payable  after  sight,  from  the  time  of  pre- 
sentment ;  Holmes  v.  Kerrison,  2  Taunt.  323 ;  but  in  the  case 
of  a  note  payable  on  demand,  from  the  date  of  the  note,  and 
not  from  the  time  of  the  demand ;  Christie  v.  Fonswick,  1 
Selw.  N.  P.  136,  361 ;  in  trover,  from  the  time  of  the  con- 
version, and  not  from  the  time  the  plaintiflf  became  acquainted 
with  it ;  Granger  v.  George,  5  B.  8f  C.  149 ;  in  actions  for 
penalties  for  usury,  from  the  time  the  usurious  interest  is  re- 
ceived. See  Lloyd  v.  Williams,  3  Wils.  250.  fVade  v.  Wilson, 
I  East,  195.  Scurry  v.  Freeman,  2  B.8f  P.  38i.  As  to  the 
effect  of  the  plaintiff's  being  an  infant,  feme  covert,  non  com- 
pos, imprisoned,  or  beyond  seas,  in  preventing  the  time  limited 
from  running,  see  Arch.  PI.  Sf  Ev.  32 ;  and  as  to  the  effect  of 
there  being  mutual  accounts  subsisting  between  the  parties, 
see  Id.  27  ;  and  as  to  the  effect  of  a  new  promise  or  acknow- 
ledgment, see  Id.  27—29. 

Process  sued  out,  8fc.  io  save  the  statute.']  In  order  to  pre- 
vent the  statute  from  being  a  bar  to  the  action,  the  action 
must  be  commenced,  that  is  to  say,  a  v;rit  must  be  sued  out, 
before  the  time  limited  for  that  purpose  has  expired.  Where 
it  was  sued  out  before  the  expiration  of  the  time,  but  on 
account  of  some  alteration  in  the  writ  it  was  obliged  to  be 
resealed,  and  the  resealing  was  after  the  time  expired :  the 
court  held  it  to  be  sufficient,  as  the  resealing  did  not  amount 
to  a  reissuing  of  the  writ.  Braithwaite  4r  Ld,  Montford,  2 
Cr.  8c  M.  408.  In  all  cases  where  such  writ  was  not  sued  out 
before  the  2nd  November,  1832,  the  manner  of  doing  it,  and 
of  continuing  it  down  to  the  time  when  the  defendant  shall  be 
actually  served  or  arrested,  is  now  regulated  by  the  uniformity 
of  process  act,  2  W.  4,  c.  39 ;  by  the  10th  section  of  which  it 
is  provided,  "  that  no  first  writ  shall  be  available  to  prevent  the 
operation  of  any  statute  whereby  the  time  for  the  commence- 
ment of  the  action  may  be  limited," — 

1  :  "Unless  the  defendant  shall  be  arrested  thereon  or 
served  therewith," 

2  :  Or  unless  "  proceedings  to  or  toward  outlawry  shall  be 
had  thereupon ;" 

3  :  Or  **  unless  such  writ,  and  every  writ  (if  any)  in  con- 
continuation  of  a  preceding  writ,  shall  be  returned  non  est  in- 
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ventus,  and  entered  of  record  within  one  calendar  mor^th  next 
after  the  expiration  thereof,  including  the  day  of  such  expira- 
tion :"  "  the  return  to  be  made,  in  bailable  process,  by  the 
sheriff  or  other  officer  to  whom  the  writ  shall  be  directed,  or 
his  successor  in  office;  and  in  process  not  bailable,  by  the 
plaintiff  or  his  attorney  suing  out  the  same,  as  the  case  may 
be." 

And,  in  this  latter  case,  **  unless  every  writ,  issued  in  con- 
tinuation of  a  preceding  writ,  shall  be  issued  within  one  ca- 
lendar month  after  the  expiration  of  the  preceding  writ,  and 
shall  contain  a  memorandum  Indorsed  thereon  or  subscribed 
thereto,  specifying  the  day  of  the  date  of  the  first  writ." 
The  writ  in  this  case  of  course  is  a  writ  of  summons. 
Sue  out  the  writ  as  in  ordinary  cases  ;  and  at  the  end  of  four 
months  indorse  a  return  of  non  est  inventus  upon  it,  and  having 
got  a  roll,  enter  it  upon  it  with  an  award  of  an  alias  ;  see  the 
form  of  the  entry,  in  the  Appendix;  take  the  roll  to  the  Master's 
office,  and  docket  the  entry ;  and  then  fie  the  writ  and  return. 
It  is  not  necessary  to  make  any  attempt  to  serve  it.  IVilliams 
V.  Roberts,  1  Cr.  M.  Sf  R.  C76.  Then  sue  out  an  alias,  which 
need  not  be  tested  on  the  day  the  former  writ  was  returned,  see 
Nicholson  v.  Leman,  2  Dowl.  296,  but  must  of  course  bear  teste 
on  the  day  on  which  it  issued  out ;  and  at  the  end  of  four  wonths, 
indorse  a  return  of  non  est  inventus,  npon  it,  have  the  return 
entered  on  the  roll,  with  an  award  of  a  pluries,  and  file  the  writ 
and  return ;  and  so  on,  until  the  defendant  is  actually  served, 
and  you  proceed  in  the  action. 

Where  a  plaintiff  applied  for  leave  to  serve  the  agent  of  the 
defendant  with  a  writ  of  summons,  in  order  to  save  the 
statute  of  limitations,  as  the  defendant  himself,  being  abroad 
and  out  of  the  jurisdiction  of  the  court,  could  not  be  person- 
ally served :  Patteson,  J.  refused  it,  saying  there  was  no  prece- 
dent for  such  a  motion,  and  that  the  only  regular  mode  of 
proceeding  in  such  a  case  was  under  this  statute.  Frith  v. 
W.  Donegal,  2  Dowl.  527.  And  on  the  other  hand,  there  is 
no  mode  of  taking  advantage  of  the  statute  of  limitations,  but 
by  pleading  it;  and  therefore  where  a  defendant  moved  to  set 
aside  a  capias,  and  that  he  should  be  discharged  out  of  cus- 
tody, on  the  ground  of  the  debt  being  barred  by  the  statute  of 
limitations,  as  appeared  from  the  plaintiff's  own  particu- 
lars, Williams,  J.,  refused  the  motion.  Potter  v.  Macdonel, 
3Dou?i.583. 


W  process  to  save  the  statute  of  limitations  had  already  been 
sued  out  and  returned,  entered  and  filed,  before  the  passing  of 
the  above  statute,  2  W.  4,  c.  39,  (2  Nov.  1832),  the  case  is 
^ot  "Within  the  statute ;  but  the  plaintiff  must  proceed  as  if 
that  statute  had  never  passed,  that  is  to  sav,  as  soon  as  the 
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defendant  can  be  served  or  arrested,  the  plaintiff  must  sue  out 
a  writ  of  the  same  nature  as  the  writ  which  is  filed,  namely  a 
bill  of  Middlesex,  latitat,  capias  by  continuance,  quo  mtftuf,  S^. 
and  the  officer  who  now  sig^ns  the  writ  of  summons  will  sign 
it,  Finnie  v.  Montague,  5  B.  ^  Ad.  677,  and  the  sealer  of  the 
writs  will  seal  it ;  it  may  then  be  executed.  If  executed, 
continuances  should  then  be  entered  on  the  roll,  by  vtcecoma 
nan  misit  breve,  from  the  award  of  the  alias,  down  to  the 
writ  last  sued  out,  including  the  return  to  it.  See  the  form 
of  the  entry  in  the  Appendix,  A  bill  of  Middlesex  has  been 
holden  to  be  a  good  continuance  of  a  latitat;  French  v.  Menoood, 
2  Dowl.  565 ;  and  a  bailable  latitat,  a  good  continuance  of 
a  non-bailable  bill  of  Middlesex ;  Plummer  v.  Woodbume,  4 
B.  ^  C.  625 ;  and  a  distringas,  a  good  continuance  of  a  bill 
and  summons  against  a  member  of  Parliament.  Taylor  ▼. 
Buncombe,  2  Dowl.  401.  But  an  attachment  of  privilege  is 
no  continuance  of  a  bill  of  Middlesex.  Smith  v.  Bower,  3  T. 
R,  662.  And  where  the  last  writ  varied  from  the  first  in  the 
name  of  the  defendant,  it  was  holden  to  be  no  continuance  of 
the  first  writ.  Corbett  v.  Bates,  3  T.  R.  660.  But  a  mere  in- 
formality in  the  first  writ,  Leadbeter  v.  Marhland,  2  JV.  B<. 
1131.  Beardmore  v.  Rattenbury,  5  B,  8f  A.  452,  or  its  being 
irregularly  sued  out,  Daruin  v.  Lincoln,  5  B.  ^  A.  444,  will 
not  prevent  its  being  a  bar  to  the  statute.  As  to  the  return 
of  the  first  writ,  see  Stanway  v.  Perry.  2  B.  ^  P.  157.  Tay- 
lor v.  Hipkins,  b  B.  Sf  A.  489. 


CHAPTER  II. 
Process  and  other  proceedings  in  the  action,  to  declaration. 

SECTION  I. 

Writ  of  Summons. 

In  what  cases."]  By  stat.  2  W.  4,  c.  39,  process  in  all  per- 
sonal actions  commenced  in  any  of  the  courts  of  law  at  West- 
minster, where  it  is  not  intended  to  proceed  against  a  member 
of  parliament  according  to  the  provisions  contained  in  stat.  6 
Geo.  4,  c.  1 6,  "shall,  whether  the  action  be  brought  by  or  against 
any  person  entitled  to  the  privilege  of  peerage,  or  of  parliament, 
or  of  the  court  in  which  such  action  shall  be  brought,  or  of 
any  other  court,  or  to  any  other  privUege,  or  by  or  against 
any  other  person,  be  according  to  the  form  contained  in  the 
schedule  to  this  act  annexed,  marked  No,  1 ;  and  which  pro- 
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cess  may  issue  from  either  of  the  said  courts,  and  shall  be 
cafled  a  writ  of  summons."  See  the  form  in  the  Appendix. 
And  great  care  must  be  taken  that  the  form  used  be  correct, 
and  be  filled  up  correctly.  See  Smith  v.  Crump,  1  DowL  519. 
Where  the  copy  served  omitted  the  memorandum,  required  in 
the  form  given  by  the  statute  to  be  subscribed  to  the  wTit, 
that  it  must  be  served  within  four  calendar  months  :  the  court 
set  it  aside,  with  costs.  Patteson  v.  Bushy,  5  Mees.  S^  W.  95. 
Imw.  /.  1 6  ex.  So,  a  writ  commencing  "  William  the  fourth," 
instead  of  "  Victoria,"  was  holden  irregular,  and  was  set  aside 
with  costs.  Drttry  ^  Davenport,  3  Mees.  8f  fV.  45. 

It  may  be  necessary  to  mention,  that  there  is  no  objection  to 
suing  out  several  writs,  and  have  them  running  at  the  same 
time,  and  bearing  teste  on  the  same  day.  Angus  v.  Coppard  et 
d.  3  Mees.  8f  TV.  51.  But  it  will  be  in  the  discretion  of  the 
masters  whether  more  than  one  writ  shall  be  allowed  on  tax- 
ation of  costs,  except  in  the  case  of  several  defendants  living 
in  different  counties. 

How  directed."]  The  writ  is  directed  to  the  defendant  him- 
self, and  not  to  the  sheriff,  as  the  capias  and  other  writs  usually 
are.    In  the  form  given  in  the  statute,  the  direction  is :   "  To 

C.  v.,  of,  8fc.  in  the  county  of ;"  and  by  stet.  2  W.  4,  c.  39, 

8.  2,  "in  every  such  writ  and  copy  thereof,  the  place  and 
county  of  the  residence  or  supposed  residence  of  the  party 
defendant,  or  wherein  the  defendant  shall  be  or  shall  be  sup- 
posed to  be,  shall  be  mentioned."  Where  the  defendant  was 
described  as  of  "  Tufton  Street,  in  the  county  of  Middlesex,** 
^thout  stating  any  parish,  Littledale,  J.  held  it  to  be  sufficient. 
Cooper  V.  Wheale,  1  Har.  8f  TV.  525,  4  Dowl.  281.  Where  the 
defendant  was  described  as  residing  in  B.  street,  in  the  county 
of  York,  and  he  actually  resided  in  C.  street  in  Hull :  but  as  B. 
street  was  a  continuation  of  C.  street,  and  the  defendant  lived 
within  twenty  yards  of  the  boundary  line  between  Yorkshire 
and  Hull,  Littledale,  J.  held  it  to  be  sufficient ;  under  the  cir- 
cumstances, his  residence  might  be  "  supposed"  to  be  in  York- 
shire, within  the  meaning  of  the  act.  Jelks  v.  Fry,  3  Dotcl.  37. 
Where  he  was  described  as  of  Newcastle  upon  Tyne,  in  the 
county  of  Northumberland,  and  it  appeared  that  although  the 
town  was  a  county  of  itself,  yet  that  some  part  which  had  been 
added  to  it  by  the  Boundary  act,  was  within  Northumberland, 
the  court  held  it  to  be  sufficient.  Rippon  v.  Dawson,  5  Bins^. 
N-  C.  206,  8  Law.  102  cp.  Where  the  writ  described  the  defend- 
ant as  of  Symond*s  Inn,  Chancery  Lane,  in  the  city  of 
London,  and  upon  a  motion  to  set  aside  the  writ,  on  an  affi- 
davit, that  the  deponent  had  been  informed  and  verily  believed 
that  Symond's  Inn  w^as  in  Middlesex :  the  court  held  that 
swearing  merely  to  information  and  belief,  was  not  sufficient 
m  such  a  case  to  satisfy  them  that  the  description  was  wrong; 
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and  they  refused  the  rule.  LewU  v.  Newton,  3  Cr.  M.  8f  R. 
732.  Also,  the  words  in  the  statute  "where  the  defendant 
shall  be  or  shall  be  supposed  to  be,"  are  holden  to  be  satisfied, 
by  directing  the  writ  to  him  at  his  last  place  of  residence,  or, 
in  an  action  on  a  bill  or  note,  at  the  place  mentioned  as  his 
residence  on  the  face  of  it.  Norman  v.  mnter,  5  Bing.  N,  C. 
279.  It  is  not  necessary,  however,  to  give  the  defendant  any 
addition  of  degree  or  mystery  in  the  writ  or  copy  ;  the  statute 
does  not  require  it.  Morris  v.  Smith,  2  Cr.  M.  4"  ^-  120. 

xVnd  by  R.  G.  M.  3  W.  4.  s.  1,  the  writ  "  shall  contwn  the 
names  of  all  the  defendants,  if  more  than  one,  in  the  action, 
and  shall  not  contain  the  name  or  names  of  any  defendant  or 
defendants  in  more  actions  than  one."  Formerly  when  writs 
were  stamped,  you  could  include  only  four  defendants  in  one 
writ ;  and  where  there  were  more  than  four  defendants  in  an 
action,  you  were  obliged  to  sue  out  a  writ  for  every  four.  You 
must  now,  however,  include  all  the  defendants  in  one  action  in 
the  same  writ ;  for  if  your  declaration  be  against  more  defend- 
ants than  are  named  in  one  writ,  the  court  upon  application 
will  set  it  aside  for  irregularity.  On  the  other  hand,  if  you 
declare  against  one  defendant  only,  where  there  are  two  in  the 
writ,  it  will  not  be  irregular ;  Coldwell  v.  Blake,  2  Cr.  M.  8f  R. 
249.  Stables  v.  Ashley,  1  B.  ^  P.  49 ;  but  you  cannot  after- 
wards declare  against  the  other,  in  a  separate  action.  Pepper 
V.  WhaUey,  1  Bing.  N.  C,  71,  2  Dowl.  821.  See  post,  tit. 
"  Declaration." 

The  names  also  of  the  plaintiff  and  the  defendant  should  be 
stated  correctly ;  but  a  mistake  in  this  respect,  in  non-bailable 
actions,  is  not  very  material,  as  no  objection  can  now  be  made 
for  misnomer  until  after  the  plaintiff  has  declared,  and  then 
only  by  application  to  a  judge  at  chambers,  to  compel  the 
plaintiff  to  amend  and  pay  costs.  3  3r  4  fT.  4,  c.  42,  s.  II. 
And  a  description  of  the  defendant  by  the  initial  letter  of  his 
christian  name,  is  within  this  statute.  Rust  v.  Kennedy,  4 
Mees.  4*  fV.  686,  8  Law.  J.  85,  ex.  But  if  the  action  be  upon  a 
bill  of  exchange,  promissorj'  note,  or  other  written  instrument, 
in  which  the  defendant  is  described  by  the  initial  letter,  or  a 
contraction  of  his  Christian  or  first  name  or  names,  it  shall  be 
sufficient  in  the  writ  to  designate  the  defendant  by  the  same 
initial  letter  or  contraction  of  his  Christian  or  first  name  or 
names,  without  stating  such  Christian  or  first  name  or  names 
in  full.   3  §•  4  fT.  4,  c.  42,  s.  42. 

Teste  and  duration  of  the  wnt.}  The  writ  "  shall  bear  date  on 
the  day  on  which  it  is  issued,  and  shall  be  tested  in  the  name 
of  the  lord  chief  justice  or  lord  chief  baron  of  the  court  from 
which  the  same  shall  issue,  or  in  case  of  a  vacancy  of  such 
office,  then  in  the  name  of  a  senior  puisne  judge  of  the  said 
court."  2  W.  4,  c.  39,  s.  12.     And  it  "  shaU  not  be  in  force 
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more  than  four  calendar  months  from  the  day  of  the  date 
thereof,  including  the  day  of  such  date."  Id.  s.  10.  If  the 
writ  bear  date  on  a  Sunday,  it  is  wholly  void.  Hanson  v. 
Shackletm,  I  Har.  8f  W.  342,  4  Dowl.  48:  And  the  writ  is 
now  deemed  the  commencement  of  the  action ;  therefore 
where  an  assignment  of  a  bail  bond  was  taken  on  the  10th, 
and  a  writ  of  summons  sued  out  on  the  same  day,  but  the  bail 
bond  was  not  in  fact  forfeited  until  the  11th,  the  court  upon 
application  set  aside  the  proceedings  as  irregular,  although  the 
writ  was  not  served  upon  the  defendants  until  the  1 1th.  Jlston 
V.  Underhill,  2  Dowl.  26. 

Cause  of  cation,  Sfc]  The  form  of  the  writ  given  in  the 
statute,  describes  the  nature  of  the  action  thus  *'tn  an  action 
on  promises^  or  as  the  case  may  be."  As  to  the  action  of 
assumpsit,  it  must  be  described  strictly  as  in  this  form ;  and 
therefore  where  the  wTit  described  it  as  "  an  action  of  trespass 
on  the  case  upon  promises,"  the  court  set  it  aside  lor  irregu- 
larity. Kingy.  Skeffi,ngton,  1  Cromp.  ^M.  363.  So,  "action 
on  the  case  promises,"  has  been  holden  bad.  Youlton  v.  Hall, 
4  Mees.  8f  W.  582,  8  Law.  J.  147,  ex.  But  where  it  was  an 
"  action  promises,"  omitting  "  on,"  Littledale,  J.  held  it  suffi- 
cient. Cooper  V.  Wheale,  1  Har.  Sf  W.  525,  4  Dowl.  281.  So 
describing  it  as  an  "  action  of  libel,"  Pell  v.  Jackson,  2  Dowl. 
445,  or  "  an  action  of  slander,"  Davies  v.  Parker,  2  Dowl.  537, 
or  "  an  action  of  trover,"  see  Collaghan  v.  Harris,  2  Wils.  392, 
has  been  deemed  sufficient. 

Care  must  be  taken  to  state  correctly  the  cause  of  action  for 
which  you  intend  afterwards  to  declare ;  for  if  you  declare  in 
any  other  form  of  action  than  that  described  in  your  process, 
the  court  will  set  aside  the  declaration  for  irregularity,  upon 
the  ground  that  there  is  no  process  to  warrant  it.  But  the 
court  will  not  interfere  in  such  a  case,  until  after  declaration, 
although  there  be  a  variance  between  the  writ  and  the  particu- 
lars of  demand.  Davies  v.  Jones,  1  Cr.  M.  &  R.  582.  But  where 
the  writ  was  in  trespass  on  the  case,  and  the  declaration  in 
trover,  it  was  holden  regular.  Bate  v.  Bolton,  4  Dowl.  160. 
And  where  the  writ  was,  to  answer  the  plaintiff  in  "  a  special 
action,"  but  the  declaration  was  on  promises,  and  the  applica- 
tion was  to  set  aside  the  declaration  :  the  court  discharged  the 
rule,  saying  that  the  irregularity  was  not  in  the  declaration 
but  in  the  writ.  Moore  v.  Archer,  4  Dowl.  214. 

How  indorsed.']  There  must  be  two  indorsements  on  the 
writ :  the  first  as  to  the  name  and  address  of  the  attorney  or 
plaintiff  who  sues  out  the  writ,  and  which  is  required  by  stat. 
2  W.  4,  c.  39,  s.  12  ;  the  second,  as  to  the  claim  for  debt  and 
costs,  and  which  is  required  by  R.  G.  H.  2  W.  4,  r.  2,  "upon 
the  copy  of  any  process  served  for  the  payment  of  any  debt." 
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But  the  omiMion  of  these  will  not  render  the  writ  or  copy 
▼oid,  but  it  may  be  set  aside  as  irregular.  R.  G.  M,  3  W.  A, 
1. 10.    The  forms  of  these  indorsements  are  as  follow : 

ThU  writ  teat  issued  by  E,  F.  of attorney  for  the  said 

A.  B,  Or,  This  writ  was  issued  in  person  by  A.  B.  who  resides 
at  [mention  the  city,  town,  or  parish,  and  also  the  name  of 
the  hamlet,  street,  and  number  of  the  house  of  the  plaintiff's 
residence,  if  any  such.]  2  fF.  4,  c.  39,  Sch,  No.  I .  If  there  be 
no  indorsement  of  the  name,  kc^  of  the  attorney,  the  court 
will  set  aside  the  process  for  irregularity.  See  Sheppard  v. 
Shum,  2  Tyr.  742.  Where  the  indorsement  of  the  name,  &c., 
of  the  attornies  was  "  Poole  4"  Ganden,  Gray's  Inn,  London/* 
it  was  holden  sufficient,  although  Gray's  Inn,  is  in  fact  in 
Middlesex ;  Engleheart  v.  Eyre,  S  DowL  145.  S.  P.  Jelks v.  Fry, 
3  DowL  Zl ;  and  this  has  since  been  holden  good  with  respect 
to  an  indorsement  by  a  plaintiff  in  person.  King  v.  Monkhouse, 
2  Cr.  &  M.  314.  So  "  James  Robertson,  10,  Gray's  Inn  Square, 
Holbom,"  has  been  deemed  sufficient.  Youtton  v.  UaU,  7  Dowl. 
175,  8  Law,  /.  147,  ex.  And  where  the  writ  is  sued  out  by 
two  or  more  attornies  in  partnership,  it  is  in  all  cases  sufficient 
to  state  the  name  of  the  firm,  without  giving  the  Christian 
and  surnames  of  each  of  the  partners.  Pickman  y.  CoUis,  3 
Dowl.  429.  Hartley  v.  Rodenhurst,  4  Dowl.  748.  But  "  No. 
32,  Great  James  Street,  Bedford  Row,"  without  more>  was 
holden  insuffieient.  Lloyd  v.  Jones,  5  Dowl.  161.  So  "  South- 
ampton Buildings,"  without  more,  has  been  deemed  bad.  Rust 
V.  Chine,  3  Dowl.  565.  The  indorsement  must  also  state  for 
whom  the  person  indorsing  is  attorney.  And,  therdbre,  where 
the  indorsement  left  a  blank  for  the  name,  the  court  set  aside 
the  writ  for  irregularity.  Wardy.  Lloyd,  et  al.  9  Dowl.  213, 
10  Law,  J.  182,  ear.  Where  the  attorney  was  described  as 
attorney  "for  the  said  plaintiff,"  instead  of  "for  the  said 
^.  jB."  as  in  the  form  of  the  indorsement  given  by  the  statute, 
it  was  holden  sufficient.  Hennah  v.  Wkyman,  2  Cr.  M,  &  R.  239. 
Where  the  plaintiff,  who  sued  in  person,  was  described  as  "  of 

— "  instead  of  •*  who  resides  at ,"  as  in  the  above  form* 

it  was  holden  sufficient.  Vardley  v.  Jones,  4  DowL  45,  IHar.  & 
W.  332.  See  Lewis  v.  Davison,  3  Dowl.  272.  And  where  at- 
tornies, who  were  plaintiffs  in  person,  described  themselves  as 
"R.  &C.  Arden,  who  reside  at  No.  1,  Clifford's  Inn  Passage, 
Fleet  Street,  in  the  city  of  London,"  without  mention  of  the 
parish,  it  was  holden  sufficient.  Arden  v.  Jones,  4  DowL  120, 
S.  C.  nom  Arden  v.  Garry,  1  Hodg.  197.  So  "  W.  H.  King, 
who  resides  at  7,  Gray's  Inn  Square,  London,"  was  faolden 
sufficient.  King  v.  Movikhouse,  2  Cr.  &  M.  314.  Where  the 
indorsement  was  of  the  name  of  one,  who  was  an  attorney, 
but  not  an  attorney  of  the  court,  it  was  holden  not  to  be  an 
irregularity,  but  the  court  stayed  the  proceedings,  until  an  at- 
torney oi  the  court  should  be  appointed.  Constable  v.  Johnstone 
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1  Cr.  &  Af  .  88.  If  the  attorney,  whose  name  is  indorsed,  deny 
that  it  was  issued  by  his  authority,  all  proceedings  upon  it 
shall  be  stayed  until  further  notice.  R.  G.  M.  3  fT.  4,  «.  34. 

By  R,  G.  M.  3  W.  4,  s.  9,  "  when  the  attorney  actually  suing 
out  the  writ,  shall  sue  out  the  same  as  agent  for  an  attorney 
in  the  country,  the  name  and  place  of  abode  of  such  attorney 
in  the  country,  shall  also  be  indorsed  upon  the  said  writ."  The 
indorsement  in  this  case  may  be  thus :  "  this  writ  teas  issued 
by  John  Smith,  of  No.  3,  Elm  dmrt,  in  ike  Temple,  London, 
a^ent  for  James  Walker  of  Beverley,  in  the  Bast  Riding  of  the 
anmty  of  York,  attorney  for  the  said  John  Nokes"  Where  a 
writ  is  indorsed  with  the  name  of  an  attorney  as  agent  for  a 
plaintiff  who  sues  in  penon,  it  has  not  as  yet  been  decided 
whether  the  plaintiff's  address  shall  also  be  given  in  the  in- 
dorsement with  the  same  particularity  as  is  above  required : 
the  point  was  in  one  case  before  the  court,  but  the  agenf  s  own 
description  being  insufficient,  the  point  was  not  decided.  Uoyd 
V.  Jones,  5  Dowl.  161.  It  is  no  objection,  however,  that  the 
agent,  and  not  the  attorney,  appears  afterwards  in  the  declara- 
tion as  the  attorney.  Armstrong  v.  King,  8  Dowl.  297. 

As  to  the  indorsement  of  the  debt:  it  is  required  by 
R.  G.  H.  2  W.  4,  r.  2,  that  upon  the  copy  of  any  process 
served  for  the  payment  of  any  debt,  the  amount  of  the  debt 
shall  be  stated,  and  the  amount  of  what  the  plaintiff's  attorney 
claims  for  the  costs  of  such  process,  copy  and  service,  and 
attendance  to  receive  debt  and  costs ;  and  that  upon  payment 
thereof  within  four  days  to  the  plaintiff  or  his  attorney,  fur- 
ther proceedings  will  be  stayed :  but  the  defendant  shall  be  at 
liberty,  notwithstanding  such  payment,  to  have  the  costs 
taxed,  and  if  more  than  one  sixth  shall  be  disallowed,  the 
plaintiff's  attorney  shall  pay  the  costs  of  taxation.  The  in- 
dorsement must  be  in  this  form : 

"  The  pUrintif  claims  [£30  10».]  for  debt,  and  [1/.  17a.  M.] 
for  costs ;  and  if  the  amount  thereof  be  paid  to  the  plaintiff  or 
his  attorney  within  four  days  from  the  service  hereof,  further 
proceedings  will  be  stayed.**  It  is  not  necessary  in  an  action 
for  a  trespass  or  tort.  It  has  been  bolden  not  to  be  necessary 
e?en  in  an  action  upon  a  bail  bond  or  replevin  bond ;  Rowland 
V.  Ik^eyne,  2  Dowl.  832.  Smart  v.  Looick,  3  D(ml.  34 ;  or  in 
debt  on  a  statute  for  penalties.  Deans  v.  Uoyd,  6  DovdI.  173, 
3  Mees.  &  W.  69.  Nor  is  it  necessary,  where  the  plaintiff's 
daim  cmisists  not  only  of  a  debt,  but  of  a  cause  of  action  for 
damages  also.  Perry  v.  Patchett,  I  Cr.M.k  R.  87.  But  in 
cases  within  the  rule,  the  indorsement  is  necessary,  although 
the  defendant  be  an  attorney.  Tornkins  v.  Chikote,  2  Dowl.  187. 
And  where  the  indorsement  left  a  blank  for  the  amount  of  the 
costs,  the  court  set  aside  the  service  of  the  writ  for  irregu- 
larity. TrusUme  v.  Wkitechwrch,  et  aL  1  i#.  &  Or.  426.  But  a 
claim  of  £20  for  "  for  debt,  with  interest  thereon  from  the  10th 

/3 
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day  of  March  last,  and  £3  for  costs,"  has  been  holden  to  be 
sufficiently  certain.  Coppelo  v.  Brown,  3  Dowl.  166,  S.  P.  Sealy 
V.  Heamc,  Id.  196.  Where  the  indorsement  required  the  de- 
fendant to  pay  the  debt  within  four  days  from  the  arrest  or 
service  hereof,  the  court  held  it  sufficient,  as  the  words 
"  arrest  or,"  might  be  rejected  as  surplusage.  Sutton  v.  Bur- 
gess, 1  Cr.A[.&,R.  770. 

The  court  will  not  amend  the  indorsement,  by  altering  the 
amount  of  the  debt  mentioned  in  it ;  and  they  have  holden 
that  a  judge  at  chambers  has  no  power  to  do  so.  Trotter  v. 
Bass,  1  Bmg.  N,  C.  516,  3  Dowl.  407.  Nor  wiU  they  aUow 
it  to  be  amended  in  any  other  respect.  And  if  the  attorney 
alter  the  writ  himself,  without  getting  it  resealed  before  service, 
the  writ  will  be  void.  See  Siggers  v.  Sansom,  2  Dowl.  745. 
Green  v.  IVilks,  4  Dowl.  322. 

How  sued  out,  ^-c]  Write  upon  plain  paper  a  pr8&cipe  in 
this,  or  the  like  form : — 

Middlesex :  Writ  of  summons  for  John  Nokes  against  Joseph 
Styles,  of  Somer's  Place,  Hendon,  in  the  County  of  Middlesex, 
in  an  action  Ion  promises'] . 

A.B.,  attorney, 

,  184—. 

Get  a  blank  writ  on  parchment,  and  as  many  copies  on  paper 
as  there  are  defendants,  from  the  stationer*s;  Jill  up  the  writ 
very  carefully,  with  the  indorsements,  Sfc,  and  the  copies  ex- 
actly in  the  same  manner ;  then  get  the  writ  signed,  (but  see 
Burt  v.  Jackson,  2  Dowl.  747),  and  sealed.  Care  must  be 
taken  that  there  is  no  variance  between  the  copy  and  the  writ : 
at  least,  that  the  copy  is  correct.  Chalkley  v.  Carter,  4  Duwl. 
480.  Edwards  v.  Collins,  5  Dowl.  227.  But  no  advantage 
can  be  taken  of  any  variance  between  the  writ  and  the  prae- 
cipe. See  Boyd  v.  Durand,  2  Taunt.  161.  Usbome  v.  Pennell, 
2  Dowl.  801. 

How  served.]  By  stat.  2  W.  4,  c.  39,  s.  1,  "  every  writ  of 
summons  may  be  served  in  the  manner  heretofore  used,  in  the 
county  therein  mentioned,  or  within  200  yards  of  the  border 
thereof,  and  not  elsewhere;"  and  the  manner  "heretofore 
used,"  was  by  serving  a  true  copy  of  the  writ  on  the  defendant 
personally.  Vide  infra.  And  the  writ  itself  must  be  shown  to 
him  if  he  demand  to  see  it,  otherwise  the  service  will  be  set 
aside  for  irregularity,  whether  the  demand  be  made  at  the  time 
of  the  service,  {Thomas  v.  Pearce,  2  JB.  &  C.  76 1 .  Petit  v.  Am- 
brose, 6  M.&.  S.  274) ,  or  within  a  reasonable  time  afterwards. 
JVestleyy.  Jones,  5  Moore,  162.  But  merely  leaving  it  with 
the  defendant's  shopman,  Thompson  v.  Pheney,  1  Dowl.  441. 
See  Rhodes  v.  Innes,  7  Bing,  329,  or  at  his  house  or  place  of 
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business,  Digby  v.  Thompson^  1  Dowl.  263,  or  at  a  house 
where  his  letters  are  left  for  him,  Sainsbunj  v.  Thorpe,  9 
DowL  1 83,  or  at  the  chambers  of  his  agent  in  London,  Kerr  v. 
Miiler,  8  DowL  322,  or  serving  it  on  his  attorney,  Parmeter  v. 
Reed,  7  DoudI.  545,  or  sending  it  by  post,  if  the  defendant  re- 
fuse to  take  in  the  letter,  Redpath  v.  Williams,  3  Bing.  443, 
And  see  Arrowsmith  v.  Ingle,  3  TaunU  234,  or  even  if  he  re- 
ceive it,  Atkinson,  v.  Howell,  7  Mees,  &  PT.  213,  10  Law,  J, 
64  ex.,  will  not  be  sufficient.  Where  the  copy  was  personally 
offered  to  the  defendant,  it  has  been  holden,  that  placing  and 
leaving  it  on  his  shoulder,  Bell  v.  Fincent,  7  D.  &  R.  233,  or 
leaving  it  in  his  house,  Bates  y.  Maddison,  1  THdd,  168,  was 
sufficient ;  but  merely  tendering  the  copy,  and  upon  its  being 
refused,  taking  it  away,  will  not  be  deemed  good  service. 
Pigeon  V.  Bruce,  8  Taunt,  410.  If  it  be  doubtful,  upon  the 
affidavits  on  both  sides,  whether  the  service  was  personal  or 
not,  the  court  will  not  interfere,  or  set  aside  the  proceedings. 
Morris  v.  Coles,  2  Dowl.  79.  And  where  a  personal  service  is 
sworn  to,  upon  the  part  of  the  plaintiff,  in  entering  an  appear- 
ance for  the  defendant,  although  the  party  who  served  the 
writ  may  possibly  have  been  mistaken  in  the  identity  of  the 
defendant,  yet  the  court  will  not  set  aside  the  proceedings, 
unless  the  defendant  make  out  satisfactorily  by  affidavit,  not 
only  that  the  writ  was  not  served  upon  him,  but  that  he  did 
not  afterwards  receive  it,  and  had  not  even  any  knowledge  of 
it.  Phillips  V.  Ensell,  9  Dmol.  684.  Herbert  v.  Darley,  4  DowL 
726.     fVUliams  v.  Piggott,  1  Mees.  &  W,  574. 

Formerly  the  writ  must  have  been  served  within  the  county, 
&c.,  to  the  sheriflF  of  which  it  was  directed ;  Chase  v.  Joyce,  4 
M.  &  S.  412.  ColweU  v.  Vestris,  Id.  413  n.  fVUliams  v.  Gregg, 
7  Taunt.  233.  Willis  v.  Pendrill,  2  New  Rep.  167 ;  but  a  ser- 
vice of  the  writ  out  of  the  proper  county  could  not  be  objected 
to,  unless  the  defendant  could  swear  that  the  place  where  the 
writ  was  served  was  not  upon  the  confines  of  the  county,  and 
that  there  was  no  dispute  as  to  the  boundaries.  Storer  v.  Ray^ 
ion,  3  B,  &  C.  168.  And  see  Coulson  v.  King,  2  Cromp.  &  /. 
474.  But  the  matter  is  now  rendered  certain ;  for  by  stat.  2 
W.  4,  c.  39,  s.  1,  the  writ  must  be  served  within  "  the  county 
therein  mentioned,  or  within  200  yards  of  the  border  thereof, 
and  not  elsewhere ;"  otherwise  the  court  will  set  aside  the 
service  for  irregularity.  In  several  parts  of  England,  there  are 
certain  districts  and  places,  parcel  of  some  one  county,  but 
wholly  situate  within  and  surrounded  by  some  other  county ; 
and  by  stat.  2  W.  4,  c.  39,  s.  20,  after  reciting  this,  it  is  enacted, 
"  that  every  such  district  and  place  shall  and  may,  for  the  pur* 
pose  of  the  service  and  execution  of  every  writ  and  process, 
whether  mesne  or  judicial,  issued  out  of  either  of  the  said 
courts,  be  deemed  and  taken  to  be  part,  as  well  of  the  county 
wherein  such  district  or  place  is  so  situate  as  aforesaid,  as  of 
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the  county  whereof  the  sane  is  parcel;  and  eirery  sudi  writ 
and  process  may  be  directed  accordingly,  and  executed  in 
either  of  such  counties."  A  country  borough,  surrounded  by 
a  county,  howeTer,  is  not  within  the  meaning  of  this  section. 
Davis  V.  Sherlock,  7  DowL  530. 

The  writ  must  be  served  within  four  months  from  the  date 
of  it,  the  day  of  the  date  bdng  reckoned  inchiaive.  See  2  W.  4, 
0.  39,  s,  10.  It  may  be  served  at  any  time  of  the  day,  even 
after  11  o'clock  at  ni^t.  Upton  v.  Uaeket^aM,  \D.h,R,  172. 
Priddee  v.  Cooper^  1  Bing.  66.  It  cannot  however  be  served 
on  a  Sunday ;  such  servke  would  be  wholly  void.  Taylor  v. 
Phillips,  3  Bast,  155.  It  may  be  served  after  the  four  months, 
however,  if  the  defendant  consent  to  accept  it  as  good  service. 
Coates  v.  Smufy,  9  Dinil.  381. 

If  it  be  found  impracticable  to  serve  the  defendant  person- 
ally, and  it  appear  from  circumstances  that  he  keeps  out  of 
the  way  to  avoid  being  served,  in  that  case  the  plaintiff  should 
proceed  for  the  purpose  of  obtaining  a  distringas,  as  directed 
pest,  p.  1 10,  or  proceed  to  outlawry,  as  directed,  pest,  p.  1 19. 

By  Stat.  2  W.  4,  c.  39,  s.  1,  the  person  serving  such  writ  is 
required  to  indorse  on  the  same,  the  day  of  the  month  and 
week  of  the  service  thereof.  And  by  R.  G.  M.  3  W.  4,  s.  3, 
"  the  person  serving  such  writ  shall,  within  three  days  at  least 
after  such  service,  indorse  on  such  writ  the  day  of  the  week 
and  month  of  such  service ;  otherwise  the  plaintiff  shall  not  be 
at  liberty  to  enter  an  appearance  for  the  defendant  according 
to  the  statute;  and  every  affidavit  upon  which  such  appear- 
ance shall  be  entered,  shall  mention  the  day  on  whidi  such 
indorsement  was  made."  It  may  be  necessary  to  mention  that 
such  affidavit  cannot  be  sworn  before  the  plaintiff's  attorney, 
or  hU  derk.    R.a.H.2  W.  4,  s,  3. 

Alias  and  Pluries  ffritsJ]  The  writ  of  summons  is  in  force 
for  four  calendar  months ;  after  which  of  course  it  cannot  be 
served.  Ante,  p.  102, 103,  and  supra.  But  it  may  be  continued 
by  alias  or  pluries  writs,  {2W.4,  c.  39,  *.  10),  firom  time  to 
time,  until  the  defendant  shall  be  served  personally,  or  such 
chx;umstances  arise  as  may  satisfy  the  court  that  he  keeps  out 
of  the  way  to  avoid  service,  and  induce  them  to  award  a  dis- 
tringas. And  this  nay  be  done  at  any  time,  unless  the  writ 
be  intended  to  prevent  the  operation  of  the  statute  of  limi- 
tations. Nicholson  v.  Bowe  et  al,  2  Cr,  ^  M.  469.  Norman  v. 
Winter,  7  DowL  304.  Pearce  v.  Sicain,  10  Law»  J,  144  er. 
Or  the  plaintiff  may  abandon  a  writ  issued  into  one  county, 
and  sue  out  an  alias  or  pluries  writ  into  another  county,  if 
he  think  it  desirable  ^  in  which-  case,  the  defendant  must  be 
described  in  the  writ  of  alias  or  pluries,  as  late  of  the  place 
of  which  he  was  described  in  the  first  writ  of  summons.  R. 
6.  M.  3  n'.  s.  6.    So  if  the  first  writ  wiere  served  upon  a 
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wroag  person,  the  plaintiff  may  sue  out  an  alias  upon  it  against 
the  right  defendant,  even  although  the  person  served  may  have 
appeared,  &c.  Clarke  v.  Johnson,  3D.SfR.  254,  2  B.  «Sf  C.  95. 
And  it  is  not  necessary  that  the  first  writ  should  be  returned 
before  yoa  sue  out  the  aliaSy  or  the  alias  returned  before 
yon  sue  out  the  plurieSy  unless  the  vnit  have  been  for  the  pur- 
pose  of  saving  the  statute  of  limitations  or  of  proceeding  to 
outlawry.  Gregory  v.  Des  Anges,  5  Dowl,  193. 
The  following  is  the  form  of  the  alias  and  pluries : 

Victoria,  [&c.]  To  Joseph  Styles  of in  the  county  of--^-^ 

late  of in  the  county  of  [the  original  county],  greeting  : 

We  command  you  as  before  [or  often'\  we  have  commanded  you, 
[&c.  as  in  the  ordinary  form.]  R,  G.  M,  3  W,  4,  i.  7.  These 
writs  are  sued  out  in  the  same  manner  as  the  first  writ  of 
summons.     See  ante,  p.  106. 

Defects  in  the  fVrit.']  If  the  plaintiff  or  his  attorney  shall 
omit  to  insert  in,  or  indorse  on,  any  writ  or  copy  thereof,  any 
of  the  matters  required  by  stat.  2  W.  4,c.  39,  to  be  by  him  in- 
serted therein  or  indorsed  thereon,  such  writ  or  copy  shall  not 
on  that  account  be  held  void,  but  it  may  be  set  aside  as  irre- 
gular, upon  apf^ication  to  be  made  to  the  court  out  of  which  the 
same  shall  issue,  or  to  any  judge.  R.  M.  3.  fV,  4,  s.  10.  And 
therefore  if  an  irregular  writ  or  copy  be  served  in  vacation,  the 
defendant  should  apply  to  a  judge  at  chambers  to  set  it  aside 
for  irregularity,  if  by  waiting  until  the  term,  the  time  limited 
for  making  the  application  would  elapse.  Cox  v.  TuUock,  I 
Cr.  8f  M.  531.  And  in  all  cases,  whether  in  term  or  vacation* 
the  application  to  set  aside  the  writ  or  copy,  or  the  service,, 
must  be  made  within  the  time  limited  for  the  defendant's 
appearance.  Child  v.  Marsh,  6  Dowl.  676,  Tyler  v.  Green,  3 
Id,  439.  Edujards  v.  Collins,  5  Id,  227,  even  in  the  case  of  a 
service  in  a  wrong  county.  Davis  v.  Sherlock,  7  Dowl.  530.  If 
the  irregularity  be  in  the  copy  served,  the  application  should  be 
to  set  aside  the  service,  and  not  the  copy  merely ;  Hall  v. 
Redington,  9  Law.  J.  100  ex. ;  or  it  may  be  to  set  aside  "the 
copy  or  service.''  Id.  And  where  the  defect  is  in  the  service, 
it  has  been  holden  by  Williams,  J.,  that  it  is  no  objection  that 
the  application  is  to  set  aside  the  copy  and  service ;  for  if  the 
latter  be  bad,  the  former  is  useless.  Argent  v.  Reynolds,  6 
Deicl.  480. 

It  is  necessary  to  say  that  the  court  will  not  amend  a  writ  of 
summons,  unless  it  appear  that  the  debt  will  otherwise  be 
htnred  by  the  statute  of  limitations.  Partridge  v.  yValWank,  1 
Mm.  8f  W.  316.  Per.  Parke  B.,  M.  S.  E.  1834,  or  where  the 
amendment  is  in  a  mere  variance  between  the  writ  and  the 
praecipe.  Kirk  v.  Dolby,  6  Mees.  8f  W,  636.  They  have  refused 
to  allow  even  the  indorsement  of  debt  to  be  amended,  in  the 
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sum  mentioned  in  it,  to  enable  the  parties  to  proceed  to  atrial 
before  the  sheriflF.  Trotter  v.  Bass,  1  Bing.  X.  C.  516.  Where 
a  writ  of  summons  was  directed  to  the  defendant  in  Middlesex, 
but  the  plaintifTs  attorney  afterwards,  ascertaining  that  the 
defendant  resided  in  Surrey,  substituted  the  word  "  Surrey" 
for  "  Middlesex,"  and  served  the  writ,  without  having  it 
resealed :  the  court  said  that  the  attorney  had  been  guilty  of 
gioss  misconduct,  and  they  set  aside  the  proceedings  on  pay- 
ment of  the  debt  without  the  costs.  Siggers  v.  Sansom,  2 
Dotvl.  745.  And  if  the  writ,  after  being  altered,  be  resealed, 
the  teste  must  also  be  altered,  to  make  it  correspond  with  the 
time  of  resealing.  Knight  v.  fVarren,  7  Dotcl,  663. 
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In  what  cases."]  By  stat.  2  W.  4,  c.  39,  s.  3,  in  case  it  shall 
be  made  appear  by  affidavit,  to  the  satisfection  of  the  court 
out  of  which  the  process  issued,  or,  in  vacation,  of  any  judge 
of  the  courts  of  law  at  Westminster,  that  any  defendant  has 
not  been  personally  served  with  a  writ  of  summons,  €md  has 
not.  according  to  the  exigency  thereof,  appeared  to  the  action, 
and  cannot  be  compelled  so  to  do  without  some  more  effi- 
cacious process  :  then  and  in  any  such  case  it  shall  be  lawful 
for  such  court  or  judge  to  order  a  writ  of  distringas  to  be 
issued,  directed  to  the  sheriff  of  the  county  wherein  the 
dwelling-house  or  place  of  abode  of  such  defendant  shall  be 
situate,  or  to  the  sheriff  of  any  other  county,  or  to  any  other 
officer  to  be  named  by  such  court  or  judge,  in  order  to  compel 
the  appearance  of  such  defendant. 

The  affidavit,  for  the  purpose  of  obtaining  a  distringas, 
thereforci  must  be  such  as  to  satisfy  the  court  or  judge  of 
three  things:  1st,  That  the  defendant  has  not  been  per- 
sonally served  with  the  writ  of  summons ;  2dly,  That  he  has 
not  appeared  to  the  action ;  and  3dly,  That  he  cannot  be 
compelled  to  appear,  unless  a  distringas  be  issued.  The  affi- 
davit usually  expected,  and  indeed  required,  is  to  this 
effect :  That  the  attorney  or  his  clerk  called  at  the  residence 
of  the  defendant,  for  the  purpose  of  serving  him  with  the 
writ  of  summons,  having  then  the  writ  and  copy  with  him 
for  that  purpose,  that  he  there  saw  a  servant,  &c.  of  the  de- 
fendant, of  whom  he  inquired  for  the  defendant,  and  at  what 
time  he  was  most  likely  to  be  met  with,  and  the  answers  he 
received,  &c. :  That  he  then  informed  the  servant  of  the 
purpose  for  which  he  called,  and  appointed  to  call  on  another 
day  at  a  certain  hour,  when  the  defendant  was  ihost  likely  to 
be  at  home:   That  he  called  again  at  the  time  appointed. 
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having  the  writ  and  copy  with  him,  but  could  not  see  the 
defendant,  (stating  what  passed  upon  the  occasion) ;  that  he 
then  made  a  second  appointment  in  like  manner,  for  a  sub- 
sequent day  and  hour,  and  called  accordingly ;  but  that  he 
again  failed  to  see  the  defendant,  and  upon  this  last  occasioo 
he  left  a  copy  of  the  writ  with  the  servant.  Besides  all  this, 
the  affidavit  must  shew  circumstances,  from  which  the  court 
or  judge  may  fairly  infer  that  the  defendant  keeps  out  of  the 
way,  to  avoid  being  served  with  process,  and  the  deponent 
must  add  his  belief  that  be  does  so.  The  affidavit  must  also 
state  a  recent  search  at  the  proper  office,  after  the  expiration 
of  eight  days  from  the  time  the  copy  of  the  writ  was  left,  as 
above  mentioned,  and  that  the  defendant  has  not  entered  an 
appearance. 

Tlie  early  cases  upon  this  subject,  and  before  the  practice 
was  settled  as  above-mentioned,  cannot  be  depended  upon, 
and  it  is  unnecessary  to  notice  them.  It  is  now  established* 
that  there  must  be  three  calls ;  whether  by  the  same  person 
or  not,  is  immaterial.  Smith  v.  Good,  2  Dowi.  398.  They 
must  be  on  diflferent  days,  Cross  v.  WUkins,  i  Har.  Sf  fV, 
516,  4  DowL  279.  but  see  White  v.  Western,  2  Dowl.  451, 
cont;  unless  it  appear  that  the  person  calling  in  the  morning 
was  induced  to  make  an  appointment  for  the  evening  of  the 
same  day,  by  the  person  answering  him  stating  that  the 
defendant  would  be  likely  to  be  seen  at  that  time,  or  the  like. 
Per  Patteson,  J.  MS.  M.  1841.  And  it  must  appear  that  it  was 
at  the  place  of  the  defendant's  residence  the  calls  were  made, 
unless  under  particular  circumstances.  See  Moody  v,  Morgan,  7 
Dowl.  144.  And,  therefore,  where  the  affidavit  termed  it  "  the 
last  supposed  place  of  his  abode,"  Esdaile  v.  Marshall,  6  DowL 
400,  4  Bing.  N.  C.  172,  or  the  last  place  of  his  abode,  he  being 
abroad,  Groverv.  Hindmarsh,  7  Dowl.  607,  Beverley  v.  Christie, 
10  Law,  J.  128,  ex.,  it  was  deemed  insufficient.  If  the  affidavit 
state  that  the  present  abode  is  unknown,  at  least  it  must  show 
the  endeavours  which  have  been  made  to  find  it.  Greenwood  v. 
Selden  et  cU.  9  Dowl.  72,  and  the  deponent's  belief  that  he  is  in 
this  country.  Norman  v.  Winter, 4:  Bing.  N.  C.  637, 8  Law.  /.  179, 
cp-  Appointments  must  be  made  upon  the  first  two  occasions  of 
calling,  and  the  day  and  hour  mentioned  at  which  the  clerk 
will  again  call.  Wills  v.  Bowman,  2  Dowl.  413.  Johnson  v. 
Disney,  Id.  400.  Atkinson  v.  Clean,  5  Dowl.  252.  Newman 
V.  Hickman,  9  Dowl.  546,  but  see  Hickman  v.  Dallimore,  1 
Hor.  &  W.  524.  A  copy  of  the  writ  must  be  left  with  the 
servant,  &c.  Street  v.  Ld.  Alvanley,  1  Cr.  8f  M.  127.  Hooken  v. 
Totke,  1  Hodg.  315,  on  the  last  of  the  three  occasions.  Mason 
y.Ue,  5  Nev.  Sf  M.  240.  Hill  v.  Moule,  1  Cr.  ^  M.  617. 
-^nm.  I  Har.  Sf  W.  380,  but  see  Webby.  Jenkins,  7  Dowl.  135. 
And  circumstances  must  also  be  stated,  sufficient  to  satisfy 
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the  court  that  the  defendant  keeps  oat  of  the  way,  for  the  pur- 
pose of  avoiding  being  served  with  the  writ  of  summons  ;  See 
Price  Y.  Bower,  2  DowL  1.  Waddmgton  v.  Palmer,  Id.  7. 
Simptcn  v.  Lord  Graves,  Id.  10.  Smith  r.  Hill,  Id.  225.  Moon 
Y.  Thyrrne,  3  Dotcl.  153.  Evaiuy.  Pry,  3  Dotcl.  581, 1  Har.Sf 
W.  185.  Houghton  v.  Hewarth,  4  Dowl.  749;  and  the 
deponent  must  add  his  belief  that  he  does  so,  Antm,  1 
I>owl.  513,  unless  indeed  it  appear  sufSciently  from  the  cir- 
cumstances stated  that  the  defendant  does  keep  out  of  the 
way.  Chatming  y.  Cross,  9  Dowl.  118.  If  it  appear  that  he 
is  abroad,  Praser  y.  Case,  1  DowL  725.  Grower  y.  Hindnum, 
7  DowL  607.  Beverley  y.  Christie,  10  Law.  J.  128,  ex.,  9 
Dotr/.  293,  or  merely  that  he  is  absent  from  home,  unless  it 
show  that  it  was  for  the  purpose  of  avoiding  the  service  or  ex- 
ecution of  process,  see  Archer  v.  Brindley,  9  DowL  38,  the  court 
veill  not  award  the  distringas.  If  however  the  circumstances 
thus  stated  be  very  strong  and  convincing  of  themselves,  the 
court  will  not  be  very  particular  as  to  the  calls  or  appointments 
above  mentioned.  See  Johnson  v.  Disney,  2  DowL  400.  Hick- 
man V.  Dallimore,  4  DowL  278,  1  Har.  8f  W.  524.  Also,  if  the 
distringas  be  applied  for,  not  for  the  purpose  of  compelling 
an  appearance,  but  for  the  purpose  of  proceeding  to  outlawry, 
the  court  will  not  be  very  particular  as  to  the  calls  or  ap- 
pointments, if  it  appear  that  several  inefifectual  attempts  have 
been  made  to  serve  the  defendant  personally  with  the  writ 
of  summons.  Jones  v.  Price,  2  Dmrl.  42.  Hewitt  y.  Melton, 
1  Cr.  ^  M.  720.  Harding  v.  Manners,  2  Har,  ^  fV.  80.  The 
application  also,  or  even  the  search  for  the  appearance,  should 
not  be  made  until  after  the  expiration,  of  eight  days  at  least 
from  the  time  of  leaving  the  copy  of  the  writ ;  for  the  de- 
fendant, if  be  be  willing  to  obey  the  writ,  has  that  time  given 
him  to  do  so ;  Brian  v.  Stretton,  1  Cr.  4r  Af.  74  ;  and  the  affi- 
davit must  state  a  search  after  that  time,  Waugh  v.  Pry,  7 
DowL  376,  Spencey.  Barker,  8  Dowl.  296,  and  a  positive  state- 
ment that  no  appearance  has  been  entered.  Hooker  v. 
Townsend,  1  Hodg.  204.  This  application  may  be  made,  how- 
ever, after  the  writ  of  summons  has  expired,  Norman  v.  Jfln- 
ter,  5  Bing.  N.  C.  279.  Bromage  v.  Ray,  9  DowL  559,  or  upon 
an  alias  sued  out  after  the  first  writ  of  summons  had  expired. 
Pearce  v.  Swain,  7  Mees.  Sf  W.  543. 

In  term  time,  this  application  must  be  made  to  the  court, 
and  they  grant  a  rule  absolute  in  the  first  instance ;  in  vaca- 
tion, an  order  to  the  like  effect  may  be  obtained  upon  an  ex 
parte  application  to  a  judge  at  chambers.  The  court  will 
not  set  aside  a  judge's  order  for  a  distringas,  merely  for  an 
alleged  insufficiency  of  the  affidavit  on  which  it  was  granted. 
Gale  V.  Winks,  5  Dowl.  348,  but  see  Esdaile  v.  Marshall,  3  Bing. 
N.  C.  1 72.  Nor  will  they  set  aside  the  distringas,  for  any  mistake 


Diifringag.  113 

in  the  copy  of  the  summons  left,  Tifser  v.  Brian,  2  Dotcl.  640, 
or  because  a  copy  of  the  summons  was  not  left.  Smith  v. 
Maakmald,  1  Dowl.  688,  or  because  the  defendant  was 
abroad  at  the  time  it  was  left.  Hliite  v.  Johnson,  1  Gale,  108. 

How  sued  out.}  Having  drawn  up  the  rule  for  the  dis- 
tringas, ^ei  a  blank  copy  of  the  writ  on  parchment,  and  ano- 
ther on  paper,  at  the  stationer's ;  fill  them  up  and  indorse  them 
correctly,  vide  infra ;  write  out  a  precipe  also ;  take  these  and 
the  rule  to  the  master* s  qjfice,  and  the  clerk  there  wiU  sisrn  the 
writ  and  file  the  praecipe ;  then  get  the  writ  sealed ;  etnd  deliver 
it,  icith  the  copy,  at  the  qffice  of  the  sheriff,  to  whom  it  is 
Reeled,  and  he  will  cause  it  to  be  execut^.  See  a  form  of 
the  writ  in  the  Appendix. 

Teste  and  return  of  the  writ,']  The  writ  shall  bear  teste 
"on  the  day  of  the  issuing  thereof,  whether  in  term  or 
▼acation ;  and  shall  be  made  returnable  on  some  day  in  term, 
not  being  less  than  fifteen  days  after  the  teste  thereof.** 
2  ;r.  4,  c.  39,  s.  3,  and  see  Id.  s.  12. 

How  indorsed."]  The  writ  and  copy  are  indorsed  in  precisely 
the  same  manner  as  the  writ  of  summons.  See  R.  G.  H.  2  W. 
4,  r.  2 ;  R.  G.  M.  3  fV.  4,  s.  5.  ante  p.  103.  Gale  v.  Tfmks, 
5  Dowl,  348,  3  Bing.  N.  C,  294.  The  following  may  be  the  form: 

TMs  writ  was  issued  by  John  Smith,  of  No.  3,  Elm-court, 
Temple,  attorney  for  the  within-named  John  Nokes. 

Or  if  by  an  agent :  '*  7%m  writ  was  issued  by  John  Smith,  of 
^0.  3,  Elm'court,  Temple,  attorney,  agent  for  James  Walker, 
of  Beverley,  in  the  East  Riding  of  the  county  of  York,  attorney 
fvrihe  within-named  John  Nokes. 

Or  if  by  the  plaintiff  in  person :  "  This  writ  was  issued  in 
person  by  John  Nokes,  who  resides  at,"  [mention  the  city,  town 
or  parish,  and  also  the  name  of  the  hamlet,  street,  and  num- 
^  of  the  house  of  the  plaintiffs  residence,  if  any  such.] 

Further  indorsement  required  on  the  copy  of  the  writ,  by 
R-  G.  H.  2  W.  4,  r.  2,  where  the  action  is  for  a  debt :]  "  The 
plaintiff  claims  [£30.  10*.]  for  debt,  and  [£5.  45.]  for  costs; 
<^  if  the  amount  thereof  be  paid  to  the  plaintiff  [or  his  attor- 
««y]  within  four  days  from  the  service  hereof,  further  proceed- 
ings wUl  be  stayed." 

Ikfects  in  the  wnt.]  By  R.  G.  M.  3  W.  4,  *.  10,  "if  the 
phuntifif  or  his  attorney  shall  omit  to  insert  in,  or  indorse  on 
any  writ  or  copy  thereof,  any  of  the  matters  required  by 
Stat.  2  W.  4,  c.  39,  to  be  by  him  inserted  therein  or  indorsed 
hereon,  such  writ  or  copy  shall  not  on  that  account  be  held 
▼Old,  but  may  be  set  aside  as  irregular,  upon  application  to 
^  made  to  the  court  out  of  which  the  same  shall  issue,  or  to 
any  judge."  See  ante,  p.  109.    Where  there  was  no  indorse- 
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ment  of  the  daim  for  debt  and  costs  on  the  distrii^;as  or  copy, 
the  court  set  them  aside  for  irregularity,  although  such  in- 
dorsement was  regularly  made  upon  the  writ  of  summons. 
Gale  v.  frinks,  5  Dowl.  348,  3  Bing.  N.  C.  294.  Where  the 
writ  was  executed  on  the  30th  March,  and  an  application  to  set 
it  aside  for  an  omission  in  the  indorsement  was  not  made  until 
the  17th. April,  the  court  held  it  to  be  too  late.  IVriyht  v. 
Warren^  2  Dowl.  724.  Where  a  motion  to  set  aside  a  dis- 
tringas, for  a  variance  in  the  name  of  the  defendant  between 
it  and  the  writ  of  summons,  was  not  made  until  after  eight 
days  from  the  return  of  the  distringas,  the  court  held  that  it 
was  too  late ;  as  the  variance  was  an  irregularity  only,  and 
did  not  render  the  writ  void.  Swift  v.  Wright^  5  Mees.  8f  W. 
618,  9  Law,  J.  6  ex. 

How  executed,  and  proceedings  thereon. '\  The  sheriff,  in  exe- 
cution of  this  writ,  distrains  goods  of  the  defendant  to  the 
value  of  40*.  Besides  which,  "  the  writ  of  distringas  and  notice, 
or  a  copy  thereof,  shall  be  served  on  the  defendant,  if  he  can 
be  met  with ;  or  if  not,  shall  be  left  at  the  place  where  such 
distringas  shall  be  executed."  2  W.  4,  c.  39,  s.  3.  Where  the 
•copy  left  contained  no  date  to  the  teste,  Patteson,  J. refused  to 
■set  aside  the  writ,  the  latter  having  been  executed  on  the 
28th  August,  and  the  application  not  made  until  the  10th 
Nov..;  he  said  that  the  omission  was  an  irregularity  only,  and 
the  application  therefore  too  late ;  if  indeed  the  omission  had 
been  in  the  writ  itself,  it  might  have  been  diflferent.  Quilters  v. 
Neely,  9  Dowl,  139. 

On  or  after  the  return  day  of  the  distringas,  get  the  sheriff 
to  return  the  writ.  If  he  return  that  he  has  distrained  and 
levied  issues,  then,  after  the  expiration  of  eight  days  inclusive 
from  the  return  of  the  writ,  as  mentioned  in  the  notice  at  the 
foot  of  the  distringas,  the  phdntiff  may  enter  an  appearance 
for  the  defendant :  and  in  such  a  case,  it  is  not  necessary  to 
have  an  affidavit,  Page  v.  Hemp,  4  Dowl.  203,  or  to  obtain  the 
leave  of  the  court,  Johnson  v.  Smealy,  1  Dowl.  526.  Tucker  v. 
Brand,  4  Dowl.  411,  unless  perhaps  where  less  than  40s.  have 
been  levied.  Jones  v.  Dyer,  2  Dowl.  445. 

But  if  the  sheriff  return  non  est  inventus  and  nulla  bona,  and 
the  defendant  do  not  appear  at  or  within  eight  days  inclusive 
after  the  return  of  the  writ,  the  plaintiff,  if  he  do  not  wish  to 
proceed  to  outlawry,  "  upon  making  it  appear  by  affidavit,  to 
the  satisfaction  of  the  court  out  of  which  the  distrin^tu  issued, 
or,  in  vacation,  of  any  judge  of  either  of  the  said  courts,  that 
due  and  proper  means  were  taken  and  used,  to  serve  and  exe- 
cute such  writ  of  distringas,  may  have  leave  to  enter  an 
appearance  for  the  defendant,  and  to  proceed  thereon  to  judg- 
ment and  execution."  2  fV.  4,  c.  39,  *.3.  The  sheriff's  officer, 
who  had  the  execution  of  the  writ,  must  make  affidavit  there- 
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fore  of  the  means  he  took  and  used  to  serve  and  execute  the 
same.  Waite  v.  Cook,  9  Dowl.  139.  Merely,  stating,  generally, 
that  due  diligence  had  been  used  to  execute  the  writ,  but  that 
no  residence  or  property  of  the  defendant  could  be  found, 
Saunderson  v.  Bourn,  2  Dowl.  338,  or  that  he  was  informed 
that  the  defendant  had  assigned  his  property,  Balgay  v. 
Gardner,  2  Dowl.  52,  or  that  he^^.was  told  that  the  defendant 
lived  in  furnished  lodgings,  and  that  there  was  nothing  there 
of  his  to  take,  Comuh  v.  King,  2  Dowl.  18,  but  see  Thompson 
V.  Fumey,  9  Dowl.  344,  without  stating  specifically  the  par- 
ticular means  used  by  him  to  efiect  the  execution  of  the  writ 
or  service,  have  been  holden  insufficient ;  the  means  must  be 
stated,  before  the  court  can  be  satisfied  that  they  were  due  and 
proper.  See  Copelami  v.  Nevill,  4  Dowl,  51.  And  where  the 
officer  who  had  the  execution  of  the  writ  died,  and  the  motion 
was  made  upon  an  affidavit  of  what  he  had  stated  as  to  his  en- 
deavours to  execute  the  writ,  Littledale,  J.  refused  to  receive 
it,  saying  that  he  could  not  act  upon  hearsay  evidence. 
Daniels  v.  Varity,  3  Dowl.  26.  Where  the  afiidavit  stated 
three  attempts  to  execute  the  writ  at  the  defendant's  "  pre- 
sent or  late  place  of  abode,"  without  negativing  deponent's 
knowledge  of  any  other  place  of  abode,  it  was  holden  in- 
sufficient. Scarborough  v.  Evans,  2  Dowl.  9.  But  where  the 
officer  swore  that  at  three  different  times  when  he  went  to 
the  defendant's  house  to  execute  the  writ,  the  doors  were 
barricaded  against  him,  and  on  one  occasion  a  servant  from  a 
window  told  him  he  knew  the  object  of  his  coming;  and  the 
officer,  not  being  able  to  obtain  entrance,  fixed  a  copy  of  the 
writ  on  the  door :  this  was  holden  sufficient.  Tring  v.  Gooding, 
2 Dowl.  l6J,seelVhishawy.  Brown,  9  Dowl.  123S.  P.  So,  where 
the  defendant  was  a  lunatic,  and  his  keeper  refused  to  allow 
him  to  be  seen,  so  that  he  could  not  be  served  with  a  copy  of 
the  distringas :  the  court  allowed  the  plaintiff  to  enter  an 
appearance  for  him.  Starkie  v.  Skilback,  6  Dowl.  52. 
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Appearance* 

An  appearance  is  entered,  by  taking  to  the  proper  officer  in 
the  master's  office  a  memorandum  on  plain  paper,  in  one  of 
the  following  forms ;  See  2  W.  4,  c.  39,  sch.  No,  2. ;  which 
memorandum  must  be  dated  on  the  day  it  is  delivered.  2  fV. 
4,  c.  39,  8.  2. 

Where  the  defendant  appears  in  person : — 

John    Nokes,   plaintiff,       f^j^j    ^r       io^» 
against  i^^  defendant,  Joseph  Styles, 

Joseph  Styles,  [and  others.-]  \         ^^P^^^*  '"^  ^^*^- 
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Where  the  defendant  appears  by  attorney : — 
John    Nokju^jplaifUif,       f  e.  F.  attorney  M  Joseph  Stylet, 
Joseph  ^le^land  oihen\  \  oppeanfor  kirn. 

Where  the  plaintiff  appears  for  the  defendant. 

T^o^k    /vT«i.-.    .,/«.--#,#^      f  G.  H,  attorney  far  the  plainHfr 
Joseph  Nokes,  plamt^f.     I  ^^^^  ^^  ,J^  defendant,  Jo- 

T       L  oS      r    J    *!.-•  T  1  seph  Styles,    according  to  the 
Joseph  Stylesj  [and  others^  ^  sZtute. 

If  the  appearance  be  not  in  one  or  other  of  the  first  two 
of  these  forms,  the  plaintiff  may  treat  it  as  a  nullity,  and 
enter  an  appearance  for  the  defendant.  Warren  v.  Love,  7 
Dowl.  602. 

If  there  be  any  defect  in  this  memorandum,  when  filed,  the 
party  should  move  to  amend  it ;  if  instead  of  doing  so,  be 
enter  a  fresh  appearance,  it  will  be  irregular.  Bate  v.  Bolton^ 
2  C.  M.  4*  R.  365. 

If  an  attorney  undertake  to  appear  for  the  defendant,  the 
court  will  compel  him  to  do  so,  R.  M.  1654,  s.  10,  whether 
the  undertaking  be  merely  verbal.  Anon.  2  Chit.  36,  or  in 
writing.  See  Anon.  1  Chit.  201  (a).  Morris  v.  James,  6  Dotcl 
514.  And  he  must  enter  it  within  the  time  limited  for  that 
purpose.    R.  G.  T.  2,  fV.  4,  s.  31,  vide  infra. 

By  defendant."]  If  the  defendant  be  served  personally  with 
the  copy  of  a  writ  of  summons,  he  must  enter  an  appearance 
within  8  days  after  service,  inclusive  of  the  day  of  the  service; 
otherwise  the  plaintiff  may  enter  an  appearance  lor  him,  and 
proceed  in  the  action.  2  JV.  4,  c.  39,  s.  16,  &  sch.  No.  1. 
See  WiUett  v.  H^Uson,  2  Cromp.  &/.  356.  And  his  appearance 
will  be  good,  although  the  writ  of  summons  may  have  then 
expired.  Richardson  v.  Daley  et  al.,  1  Dowl,  25.  If  he  enter 
the  appearance  within  the  time  above  limited,  the  plaintiff  is 
not  obliged  to  wait  until  the  8  days  have  expired,  to  declare 
against  him,  but  he  may  declare  immediately.  Morris  v.  Smith, 
I  Gale,  187. 

By  appearing,  the  defendant  waives  all  irregularity  in  the 
process.  Humble  v.  Bland,  6  T.  R.  255.  Alton.  I  Chit. 
129  (a). 

By  plaintiff  for  defendant.}  If  the  defendant  have  been  per- 
sonally served,  and  do  not  enter  an  appearance  within  the 
time  limited  for  that  purpose,  as  above  mentioned,  the  plain- 
tiff may  enter  it  for  him.  Vide  supra.  For  this  purpose,  an 
affidavit  of  the  service  of  the  writ,  in  the  form  following, 
must  be  made,  and  filed  with  the  off.cer,  at  the  same  time 
you  deliver  to  hira  a  memorandum  of  the  appearance,  as  above 
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mentioDed.    It  may  be  necessary  to  mention  that  this  affidavit 
cannot  be  sworn  before  the  plaintiff's  attorney  or  his  clerk. 
R.G.H.2  fF.4,s.3. 
In  the  Queen*  9  Bench, 

Between  John  Nokes,  PUnntiff^ 

and 
Joseph  Styles,  Defendant, 

John  Dunn,  clerk  to  Henry  Smith,  of  PumivaFs  Inn,  Hot- 
bom,  in  the  county  of  Middlesex,  gentleman^  attorney  for  the 
above-named  plaintiff,  maketh  oath  and  saith,  that  he  did,  on 

tke day  of instant,  personally  serve  Mr.  Joseph 

Styles  the  above  named  defendant  toith  a  true  copy  of  a  writ  of 
mmwums,  which  appeared  to  this  deponent  to  be  regularly  issued 
out  of  this  honourable  court,  at  the  suit  of  the  above  named  plain- 
^ft  against  the  above  named  defendant,  and  bearing  date  the 

' day  of last  past.    And  this  deponent  further 

iaith,  that  after  having  so  served  the  said  defendant  with  the  said 

writ  as  aforesaid,  this  deponent,  on  the day  of  the  said 

month  of ,  did  indorse  on  the  said  writ  the  day  of  the  week 

and  month  of  such  service ;  and  which  said  indorsement  is  in  the 
words  and  figures  following ;  thatis  to  say  ["  served  the  defendant 

vith  a  copy  of  this  writ,  on  Friday  the day  of 

1842,  John  Dunn,"']  or  as  the  indorsement  may  be.  See  ante, 
p.  108. 

Sworn,  &c. 

The  indorsement  here  mentioned,  must  be  made  on  the 
summons,  within  three  days  at  most  after  the  writ  has  been 
served,  otherwise  the  plaintiff  shall  not  be  at  liberty  to  enter 
an  appearance  for  the  defendant ;  and  the  affidavit  of  service 
"  shall  mention  the  day  on  which  such  indorsement  was  made." 
R,  G.  M.  3,  W.  4,  s.  3.  Where  the  defendant,  on  being  served 
with  a  copy  of  a  writ,  snatched  the  writ  itself  out  of  the  hands 
of  the  person  who  served  him,  and  kept  it,  so  that  this  in- 
dorsement could  not  be  made :  the  court,  upon  application, 
granted  a  rule  nisi  for  him  to  deliver  up  the  writ,  or,  in  case 
of  his  not  doing  so,  that  an  appeanmce  should  be  entered  for 
him  without  such  indorsement  or  affidavit  thereof.  Brook  v. 
Edridge,  3  Dowl.  647. 

It  is  only  in  cases  where  the  defendant  has  been  personally 
served  with  a  summons,  that  the  plaintiff  can  thus  enter  an 
appearance  for  him.  But  where  there  was  some  difficulty  in 
making  an  affidavit  of  personal  service,  and  the  plaintiff  pro- 
ceeded to  obtain  a  rule  for  a  distringas,  but  before  that  writ 
issoed,  the  defendant  admitted  that  he  had  been  served  with  the 
summons  :  upon  application,  Coleridge,  J.  allowed  the  plaintiff 
to  enter  an  appearance  for  the  ddendant.  Saunders  v. 
T>e  Chastelain,  5  DowL  154.  Where  the  defendant  entered  an 
appearance,  but  not  in  time,  and  the  plaintiff  on  the  day  after. 
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not  knowing  that  an  appearance  had  been  already  entered 
entered  an  appearance  for  the  defendant,  and  afterwards  filed 
and  gave  notice  of  declaration,  signed  judgment,  gave  notice  of 
and  executed  a  writ  of  inquiry,  and  then  took  the  defendant  in 
execution  on  a  ca,  sa :  the  defendant  then  applied  to  be  dis- 
charged, on  the  ground  of  the  plaintiffs  irregularity  m  enter- 
ing an  appearance  for  the  defendant,  an  appearance  being 
already  entered;  but  it  was  holden  that  he  was  too  late  m  his 
application;  on  an  affidavit  of  merits,  however,  the  judgment 
was  set  aside  upon  payment  of  costs.  Strange  v.  Freeman,  6 
Dofcl.  407.  and  sef  Alsager  v.  Crisp,  9  Dowl.  353. 

In  the  court  of  Queen's  Bench,  formeriy,  the  plaintiflF  must 
have  entered  a  common  appearance  or  tiled  common  bail  for 
the  defendant,  either  in  the  term  in  which  the  writ  was  return- 
able, or  in  the  next  following  term  ;  after  which  he  was  not 
allowed  to  enter  or  file  it;  Smith  v.  Painter,  2  T,R.  719.  Bu^- 
deny.  Burr,  10  B.  &  C.  457  ;  except  in  the  case  of  a  cognovit. 
Davis  V.  Hughes,  7  T.  R.  206.  And  the  same  in  the  Common 
Pleas.  And  the  practice  is  still  the  same,  except  that  the  day 
of  the  service  of  the  writ  of  summons  is  now  deemed  equiva- 
lent to  the  return  day  of  the  old  process  ;  and  that  'where  the 
yrrit  is  served  in  vacation,  the  plaintiff  it  should  seem  would  be 
allowed  to  enter  an  appearance  at  any  time  within  the  second 
term  following.  In  the  Exchequer  a  common  appearance  may 
be  entered  at  any  time  within  four  terms.  Cook  v.  Allen,  1  Cr. 
&  M,  350. 

After  a  distringas.']  If  the  defendant  have  not  been  served 
personally,  but  a  distringas  have  been  awarded  and  executed, 
then,  if  he  do  not  enter  an  appearance  within  eight  days  inclu- 
sive after  the  return  day  of  the  distringas,  the  plaintiff  may 
enter  an  appearance  for  him.  2  W.4,  c.  39,  s.  16,  &  Sch.  No.  3. 
And  it  is  not  necessary,  it  seems,  to  produce  to  the  officer  an 
affidavit  of  the  execution  of  the  writ  by  the  sheriflTs  officer; 
the  sheriffs  return  is  sufficient  proof  of  the  levy.  Page  v.  Hempj 
2  Cr.  M.  &  R.  494. 

But  if  the  sheriff  return  non  est  inveiitus  and  nulla  bona,  and 
the  defendant  do  not  appear  within  eight  days  after  the  return 
day  of  the  writ,  then  the  plaintiff,  (if  he  do  not  wish  to  pro- 
ceed to  outlawry,)  "upon  making  it  appear  by  affidavit  to  the 
satisfaction  of  the  court  out  of  which  the  distringas  issued,  or, 
in  vacation,  of  any  judge  of  one  of  the  courts  of  law  at  West- 
minster, that  due  and  proper  means  were  taken  and  used  to 
serve  and  execute  such  writ  of  distringas,  may  have  leave  to 
enter  an  appearance  for  the  defendant,  and  to  proceed  thereon 
to  judgment  and  execution."  2  fV.  4,  c.  39,  *.  8.  As  this  is 
an  ex  parte  proceeding,  the  court  require  that  the  affidavit 
should  state  specifically  the  means  that  have  been  used  to  serve 
and  execute  the  writ,  in  order  that  they  may  judge  whether  they 
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were  "  due  and  proper,"  Copeland  y.  Nevill,  5  Nev.  Sc  M.  172, 
1  Har,&  W,  374,  Belgay  v.  Gardner,  2  Diml.  52.  and  that  they 
may  also  be  satisfied  that  after  a  bon&  fide  diligent  search  by 
the  officer,  he  could  not  find  the  person  or  goods  of  the  defen* 
dant.  See  Scarborough  v.  Evans,  2  Dowl.  9.  Coniish  v.  King, 
Id.  18.  Saunderson  v.  Bourn,  2  Cr,  &  M.  515.  See  ante  p.  1 14, 
115.  If  the  rule  be  obtained,  you  produce  it  to  the  officer,  as 
his  authority  to  enter  the  appearance. 


SECTION  IV. 

Outlawry. 

In  what  cases.']  If  a  defendant  cannot  be  found,  so  as  to  be 
served  with  process,  the  plaintiflf  may  proceed  to  outlawry 
against  him.  And  where  an  action  ex  contractu  is  against 
two  defendants,  one  of  whom  is  served  with  process,  and 
enters  an  appearance  for  himself,  but  refuses  to  do  so  for  the 
other,  and  the  other  cannot  be  found,  so  that  he  may  be 
served :  the^  is  no  mode  of  proceeding,  excepting  outlawry, 
by  which  the  plaintiflf  can  declare  alone  against  the  defendant 
who  has  appeared.  See  Goldsmith  v.  Levy,  4  Taunt.  299. 
Solly  V.  Forbes,  2  Moore,  90.  Abbott  v.  Maitland,  8  Taunt.  187. 
A  peer  or  member  of  parliament,  however,  cannot  be  out- 
lawed. See  Cassidy  v.  Stewart,  10  Law,  J.,  57  cp.,  9  Dowl. 
366. 

Process.]  Formerly,  in  order  to  outlaw  a  defendant  in  a 
civil  action,  the  action  must  have  been  commenced  by  original 
writ,  and  followed  up  by  a  captor,  alias  and  pluries;  and  as 
these  writs  did  not  lie  in  the  Exchequer,  it  was  holden  that 
there  could  be  no  proceeding  to  outlawry  in  that  court.  Norton 
V.  Peake,  1  Price,  306.  See  Jones  v.  Price,  2  Dowl.  42.  But 
now  it  is  not  necessary  to  commence  the  action  in  any  other 
than  the  ordinary  manner,  by  summons,  in  order  to  proceed  to 
outlawry ;  for  by  the  stat.  2  W.  4,  c.  39,  s.  5,  '*  upon  the  re- 
turn of  non  est  inventus  and  nulla  bona  as  to  any  defendant* 
against  whom  a  writ  of  distringas  shall  have  issued  {see  ante^ 
p.  114),  whether  such  writ  of  distringas  shall  have  issued 
against  such  defendant  only,  or  against  such  defendant  and 
any  other  person  or  persons,  it  shall  be  lawful,  until  otherwise 
provided  for,  to  proceed  to  outlaw  or  waive  such  defendant  by 
writs  of  exigi  facias  and  proclamation,  and  otherwise,  in  such 
and  the  same  manner  as  may  now  be  lawfully  done  upon  the 
return  of  non  est  inventus  to  a  pluries  capias  ad  respondendum 
issued  after  an  original  writ ;"  provided  that  "  no  such  writ  of 
distringas  shall  be  sufficient  for  the  purpose  of  outlawrj'  or 
waiver,  if  the  same  be  returned  within  less  than  fifteen  days 


120  Outlawry, 

after  the  delivery  thereof  to  the  sheriff  or  other  officar,  to 
'whom  the  same  shall  be  directed."  Care  must  be  taken,  there- 
fore, not  to  rale  or  call  upon  the  sheriff  to  return  the  distrin^ 
gas,  until  fifteen  days  at  least  shall  have  elapsed  from  the  time 
the  writ  was  delivered  to  him ;  or  if  there  be  any  likelihood  of 
his  voluntarily  returning  the  writ  before  that  time,  you  should 
give  him  notice  of  your  intention  to  proceed  to  outlawry,  and 
require  him  not  to  do  so. 

In  order  to  proceed  to  outlawry,  therefore,  sue  out  a  writ  of 
summons,  as  in  ordinary  cases ;  and  much  less  endeavours  to 
find  the  defendant,  for  the  purpose  of  serving  him  with  it,  will 
be  a  sufficient  ground  for  application  for  a  distringas  in  order 
to  proceed  to  outlawry,  than  is  required  in  ordinary  cases  where 
it  is  designed  to  enter  an  appearance  for  the  defendant.  See 
ante,  p.  112 ;  and  see  Jones  v.  Price,  2  DowL  42.  Harding  v. 
Manners,  2  Har.  &  W.  80.  Hewitt  v.  MiUon,  1  Cr.  &  Af.  720. 
And  where  a  writ  of  summons  alias  and  pluries  had  been  sued 
out,  returned  and  entered  of  record,  for  the  purpose  of  saving 
the  statute  of  limitations,  it  was  holden  that  there  was  no  ob> 
jection  to  continuing  these  writs  by  a  writ  of  distringas  with  a 
view  to  outlawry.  Reay  v.  Voude,  2  Mees.  &  W.  188.  But  where 
in  executing  the  distringas  a  notice  was  left  for  the  defendant 
that  he  was  distrained  upon,  in  consequence  of  his  not  having 
appeared  to  the  writ  of  summons,  and  that  in  defaiilt  of  hts 
appearance,  an  appearance  would  be  entered  for  him:  the 
court  held,  that  after  this,  the  plaintiff  could  not  treat  the  dis- 
tringas as  a  preliminary  to  outlawry.  Vere  v.  Gotoar,  3  Bing. 
N.  C.  603.  If,  however,  there  be  any  mere  irregularity  in  the 
writ  or  its  indorsements,  that  wiU  be  no  ground  for  setting 
aside  the  subsequent  outlawry.  Letois  v.  Davison,  3  DotoL  272. 

Exigi  facias.}  Upon  the  distringas  returned  non  est  inventus 
and  nulla  bona,  you  may  sue  out  the  writ  of  exigent ;  see  the 
form  in  the  Appendix.  By  this  writ  the  sheriff  is  required  to 
demand  the  defendant  from  county  court  to  county  court, 
until  he  shall  be  outlawed,  if  he  do  not  appear,  or  to  take  him 
if  he  do  iq;)pear ;  and  in  obedience  to  the  writ,  the  sheriff  must 
exact  him  at  five  successive  county  courts,  if  so  many  occur 
between  the  time  of  the  delivery  of  the  writ  and  the  return  of 
it.  If  there  be  not  five  courts  within  that  time,  the  plaintiff 
must  rule  the  sheriff  to  return  the  exigent,  and  must  then  sue 
out  an  allocatur  exigent,  which  is  in  the  nature  of  an  alias  writ, 
and  upon  this  the  sheriff  will  exact  the  defendant  the  number 
of  times  that  remained  deficient  under  the  former  writ.  See  the 
form  of  the  allocatur  exigent,  in  the  Appendix. 

By  Stat.  2  W.  4,  c.  39,  s,  5,  every  writ  of  "  exigent,  procla- 
mation, and  other  writ  subsequent  to  the*  distringas,  shall  be 
made  returnable  upon  a  day  certain  in  term ;  and  every  such 
first  writ  of  exigent  and  proclamation  shall  bnr  teste  oa  the 
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day  of  the  return  of  the  distringas,  whether  such  writ  be  re- 
turned in  term  or  vacation ;  and  every  subsequent  writ  of 
exigent  and  proclamation,  shall  bear  teste  on  the  day  of  the 
return  of  the  next  preceding  writ."  Although  the  writ  of 
exigent,  however,  must  bear  teste  on  the  day  of  the  return  of 
the  distringcu,  it  is  not  necessary  that  it  should  be  actually 
sued  out  on  that  day;  Leivis  v.  Davisan,  2  DowL  272,  275; 
and  the  like  as  to  the  other  writs.  Where  a  writ  of  capias  was 
issued  against  two  defendants,  upon  which  one  was  arrested,  and 
put  in  bail;  writs  of  exigent  and  proclamations  were  then 
sued  out  against  both,  and  a  writ  of  supersedeas  was  delivered 
to  the  sheriff  as  to  the  one  who  had  appeared ;  and  the  sheriff 
thereupon  proceeded  to  outlaw  the  other :  the  court  held  this 
proceeding  to  be  regular,  (jent  v.  Abbott,  2  Moore,  87.  See 
Haigh  V.  Conway,  15  East,  1. 

Under  this  writ,  the  sheriff  is  bound  to  exact  or  demand 
the  defendant  at  five  consecutive  county  courts,  if  so  many 
occur  during  the  time  the  writ  is  in  force;  see  Taylor  v. 
Waters,  3  B.  &  C.  353 ;  and  the  writ  must  be  actually  in 
his  hands,  at  the  time  the  defendant  is  demanded.  Volet  v. 
Waters,  3  D,  &  R.  55.  But  if  five  county  courts  do  not 
occur  pending  the  writ,  the  sheriff  must  exact  the  defendant 
the  remaining  times,  under  the  allocatur  exigent,  as  above 
mentioned.  And  the  quinto  exactus  must  be  at  least  one 
month  after  the  third  proclamation,  as  hereinafter  mentioned, 
otherwise  the  outlawry  will  be  altogether  void.  Taylor  v.  Waters, 
supra. 

Writ  of  proclamations.']  A  writ  of  proclamations  must  also 
issue  at  the  same  time  as  the  exigent,  whereby,  after  reciting 
the  writ  of  exigent,  the  sheriff  is  commanded  to  proclaim  the 
defendant  on  three  several  days  according  to  the  form  of  the 
statute,  that  he  may  render  himself,  &c. ;  see  the  form  in  the 
Appendix;  and  by  the  statute  31  £1.  c.  3,  s.  1,  one  of  these 
proclamations  must  be  at  the  county  court  or  hustings,  one 
at  the  general  quarter  sessions,  and  one  other  of  these  pro- 
clamations shall  be  made  one  month  at  least  before  the  quinto 
exactus,  on  a  Sunday,  by  affixing  the  same,  in  writing,  ["  on 
or  near  to  the  doors  of  all  the  churches  and  chapels,"  .1  Vict, 
c.  45,  *.  2,]  of  the  parish  where  the  defendant  was  dwelling  at 
the  time  of  the  awarding  of  the  exigent.  Although  in  strict- 
ness, therefore,  the  writ  of  proclamations  should  be  directed 
to  the  sheriff  of  the  county  where  the  defendant  was  then  re- 
siding, and  if  not  done  so,  it  is  a  nullity,  Rayer  v.  Cooke,  3B.8t 
C.  529,  yet  in  practice  it  is  usually  directed  to  the  same  sheriff 
to  whom  the  exigent  is  directed,  who  then  executes  and  re- 
turns both.  It  is  tested  and  returnable  in  the  same  manner 
as  the  exigent.  Vide  supra,  &  Zl  El.  c,  3,  s.  I,    If  there  be 
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not  a  month  between  the  third  proclamation  and  the  quinto 
exactus,  as  above  mentioned,  the  outlawry  will  be  void,  and 
the  court  will  set  it  aside.  Taylor  v.  Waters,  2  B.  &  0.  353, 
and  see  Volet  v.  Waters,  3  D.  &  12.  55.  Lewis  v.  Davison,  3 
Dowl.  272. 

Sher'^s  return.]  Upon  the  writ  of  exigent  and  proclama- 
tion being  returnable,  the  sheriff  upon  application  will  return 
the  exigent,  see  R.  v.  Almon,  5  T.  JR.  202,  together  with  the 
judgment  of  outlawry,  and  will  also  return  the  writ  of  procla- 
mations. Take  the  latter  writ  and  return,  and  file  them  vrith 
the  proper  officer ;  and  take  the  exigent  and  return  to  the  clerk 
appointed  by  the  master  for  the  purpose  of  outlawries,  see 
Reynolds  v.  Adams,  3  T,  R.  578,  and  he  will  thereupon  make 
out  the  writ  of  capias  utlagatum. 

At  any  time  before  the  return  of  the  exigent,  however,  the 
defendant  may  enter  an  appearance  with  the  clerk  of  the  out- 
lawries, and  he  will  give  him  a  supersedeas  to  the  sheriff,  who 
will  thereupon  cease  to  proceed  to  outlawry. 

Capias  utlagatum,']  Upon  leaving  the  exigent  and  return, 
and  judgment  of  outlawry,  with  the  clerk  of  the  outlawries,  he 
will  make  out  the  capias  utlagatum  for  you.  This  writ  is 
either  general  or  special.  The  general  writ  is  against  the  per- 
son only,  the  special  writ  against  both  the  person  and  property 
of  the  defendant.  As  to  the  issuing  of  a  capias  utlagatum 
after  the  death  of  the  plaintiff.  See  Rees  v.  Longwell,  8  Law  /. 
128,  qh. 

Upon  the  party  being  taken  cm  the  capias  utlagatum,  the 
sheriff  will  discharge  him  upon  an  attorney's  undertaking  to 
appear  for  him  and  reverse  the  outlawry.  4  &  5  PT.  4p  Af.  c.  18, 
s,  4.  And  this  undertaking  may  be  given  either  before  or  after 
the  return  of  the  writ.  Id.  s.  5.  Where  a  prisoner  was  dis- 
charged under  the  Insolvent  Debtors'  Act  as  to  a  debt  with  re- 
spect to  which  a  capias  utlagatum  had  been  sued  out,  the  court 
refused  to  allow  him  to  be  charged  in  custody  upon  the  latter  i 
writ,  although  the  outlawry  had  been  completed  before  he  had 
rendered  to  prison.  Adcock  v.  Piske,  9  Law,  J.  17,  cp.  Wheie 
the  plaintiff  caused  the  defendant  to  be  arrested  on  an  attach- 
ment ouc  of  Chancery,  and  then  lodged  a  ccqtias  taiagatum  ^ 
against  him  with  the  sheriff  in  whose  custody  he  was :  the  | 
attachment  being  afterwards  set  aside  for  irregularity,  and  tiie 
defendant  discharged  as  to  that,  the  court  of  common  law 
ordered  him  to  be  discharged  also  as  to  the  capias  utlagotym. 
HaU  V.  Hawkins,  4  Mees.  &  W.  590. 

If  the  defendant  be  taken  upon  a  special  capias  uiksgaium, 
he  is  discharged  in  like  manner ;  but  if  he  be  not  taken,  or  if 
when  taken  he  do  not  give  the  undertaking  above  menti<med, 
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the  sheriff  then  proceeds  to  execute  the  other  part  of  the  writ, 
to  enquire  by  inquisition  as  to  the  party's  lands  and  goods 
within  his  bailiwick,  and  to  extend  and  appraise  the  same ;  he 
then  seizes  them  for  the  crown,  and  returns  the  special  capUu 
vtlagatum  accordingly.  See  the  form  of  the  inquitition  in  the 
Ajtpendix.  Gret  the  writ,  return  and  inquisition  from  the 
sheriff,  and  take  them  to  the  clerk  of  the  outlawries,  who  will 
thereupon  make  a  transcript  of  them  for  the  court  of  Exche* 
quer,  and  then  they  must  be  filed  with  the  proper  officer. 
Reynolds  v.  AdamSt  3  T.  R,  578.  The  court  of  Exchequer  win 
then,  upon  the  application  of  the  creditor,  award  a  venditioni 
exponas  to  sell  the  outlaw's  goods,  a  levari  facias  to  collect 
the  issues  and  profits  of  his  lands,  and  a  scire  facias  to  collect 
the  debts  due  to  him.  See  Grant  v.  Bryant,  6  M.  8^  S.  347. 
Oat  of  tbe  produce  of  these,  the  creditor  may  obtain  payment 
of  his  debt  and  costs :  by  motion  in  the  Exchequer,  if  the 
amount  do  not  exceed  501.,  and  the  court  vrill  thereupon  order 
the  sheriff  to  pay  it;  see  R,  v.  Buchanan,  1  Cr.  &  AT.  195.  Re 
Manners,  8  Law,  J.  256,  ex.  5  Mees.  &  W.  278 ;  or  if  it  ex- 
ceed 501,  then  by  petition  to  the  treasury.  Where,  upon  a 
special  capias  utlagatum  against  a  beneficed  clergyman,  the 
sheriff  returned  that  the  defendant  had  no  lay  fee,  but  that  he 
was  rector  of  a  rectory  :  the  court  of  Exchequer  upon  appli> 
cation  awarded  a  writ  of  sequestration  to  the  bishop.  R,  v. 
Ewd,  1  Crtmp.  &  /.  389,  1  Tyr.  347.  S.  C.  nam.  R.  v.  Hind, 
1  DowL  286.  S.  P.  R,  v.  Armstrong,  2  Cr.  M.  &  R.  205.  And 
see  R.  V.  PoweU,  I  Mees,  &  TF.  321. 


2.  Outlawry  upon  Final  Process 

Upon  mm  est  inventus  being  returned  to  a  ca,  ta.  (having 
fifteen  days  between  the  teste  and  return,  13  C.  2,  St.  2,  c.  2, 
s6,)  you  may  proceed  to  outlawry  against  tbe  party,  by  suing 
out  a  writ  of  exigent,  as  directed  ante,  p.  120 ;  a  writ  of  pro- 
clamation is  not  necessary.  If  the  defendant  be  airesfied  on 
^capias  utlagatum,  however,  he  cannot  be  discharged  upon 
giving  an  undertaking,  as  in  the  case  of  outlawry  upon  mesne 
process,  but  he  must  remain  in  custody  until  he  reverse  the 
outlawry. 

It  may  be  necessary  to  mention,  that  the  court  will  not 
allow  a  party  to  sue  out  a  ca.  sa,  against  a  peer  or  member  of 
parliament,  for  the  purpose  of  proceeding  to  outlawry  upon  it. 
C(usidy  V.  Stewart,  10  Law  J.  57,  cp. 

3.  Reversal  of  Outlawry, 

Upon  motion.]  It  is  entirely  in  the  discretion  of  the  court 
''Aether  they  will  reverse  an  outlawry  upon  motion,  or  not 
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They  will  in  general  do  so,  for  the  same  errors  in  fact  as  would 
enable  the  party  to  reverse  it  by  writ  of  error,  Beauchamp  v. 
Tomkins,  3  Taunt.  141.  Hesse  v.  Wood,  Id,  691,  if  he  will 
submit  to  such  equitable  terms  as  they  may  impose.  If  the 
defendant  were  beyond  seas  at  the  time  of  the  awarding  of  the 
exigent,  and  did  not  go  abroad  for  the  purpose  of  avoiding  the 
process,  the  court  will  reverse  the  outlawry  on  motion.  Graham 
V.  Henry,  I  B.  Sc  A.  131.  Levy  v.  Claggett,  1  Mees.  &  W.  547. 
Hunter  v.  Whitfield,  3  ^tfig'.  N.  C.  878.  Porter  v.  (TMeara,  5 
Id.  626.  But  they  have  refused  to  reverse  it,  merely  on  the 
ground  that  he  had  constantly  appeared  in  public,  during  the 
proceedings  against  him,  and  there  could  have  been  no  diffi- 
culty in  finding  him ;  Johnson  v.  Driver,  1  DoicL  127 ;  or  that 
the  defendant  has  been  discharged  as  to  the  debt  by  the  insol- 
vent court.  Dickson  v.  Baker,  3  Net\  &  M.  775,  but  see  Nicholton 
v.  Nichols,  3  DowL  326.  Dixon  v.  Baker,  2  Dowl.  517.  Adcock 
V.  Fiske,  9  Law,  J.  17,  cp.,  ante,  p.  122,  semb.  cant.  Nor  will 
they  reverse  it,  upon  the  motion  of  any  third  party,  in  any  colla- 
teral proceedings.  Symondsy.  Parminter,  1  W.  Bl.  20.  Nor  will 
they  reverse  it  even  upon  the  defendant's  own  motion,  unless  he 
will  submit  to  such  terms  as  they  impose  upon  him ;  Solly  v. 
Forbes,  8  Taunt.  516.  and  see  SummervU  v.  Watkins,  14  East, 
536 ;  except  where  it  appears  that  the  plaintiflf  s  proceeding  to 
outlawry  was,  under  the  circumstances,  an  abuse  of  the  process 
of  the  court,  in  which  case  the  court  will  reverse  the  outlawry 
without  any  terms,  and  even  make  the  plaintiff  pay  the 
costs.    Pigou  V.   Drummond,   1    Bing.  N.  C.   354,  and  see 

2  Salk.  495.  The  usual  terms  imposed  are,  in  the  case  o( 
outlawry  upon  mesne  process,  payment  of  costs;  Graham 
V.  Grill,  I  M.  &  S.  409,  and  see  Bank  of  England  v.  Reid, 
7  Mees.  &  W.  159,  10  Law  /.  62,  ex.;  in  the  case  of  out- 
lawry upon  final  process,  payment  of  the  debt  and  costs,  the 
costs  of  the  outlawry,  &c.  See  Ibbotson,  et.  al.  v.  Featon, 
6  Ad.  &  El.  112. 

The  motion  must  be  made  promptly  after  the  party  is  first 
apprized  of  the  proceeding  to  outlawry ;  otherwise  the  court 
will  not  relieve  him  on  motion.  Anderson  v.  Earl  Sterling,  2 
Dowl.  267.  and  see  Lewis  v.  Davison,  3  Dowl.  272.  And  it 
must  appear  from  the  affidavits  that  it  \&  made  at  the  instance 
and  by  the  authority  of  the  party  outlawed.  Houlditch  v. 
Swiften,  2  Bing. N.C.I  12,  5 Dowl. 36.   Plunkett  y. Buchawm, 

3  B.ScC.  736. 

By  writ  of  error."]  The  party  outlawed  may  proceed  to  re- 
verse the  outlawry  by  writ  of  error  coram  nobis  or  coram  «o6ti, 
either  for  error  appearing  on  the  face  of  the  proceedings,  or 
for  error  in  fact,  such  as  the  fact  of  the  party  being  beyond  sea 
at  the  time  of  awarding  the  exigent,  See  Richardson  v.  JloW*- 
son,  5  Taunt,  309.    Serocold  v.  Hampsey,  12  East,  625,  n- 
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i  V.  Wagstaffe,  5B.&cC.  314,  S  D.  8c  R.  208.  Hesse  v. 
fVood,  4  TViMnt.  691,  or  the  like. 

Bail  is  required  where  the  want  of  proclamation  is  to  be  as- 
signed for  error ;  in  which  case  the  recognizance  must  be  to 
pay,  and  not  merely  to  pay  or  render.  31  El.  c.  3,  «.  3. 

This  mode  of  reversing  an  outlawry,  by  writ  of  error,  how- 
ever, is  never  resorted  to  in  practice,  where  the  party  can  have 
relief  on  motion. 


Writ  of  Capias. 

1 .  In  what  cases  a  defendant  may  be  holden  to  bail. 

2.  The  affidavit. 

3.  T%e  writ,  and  haw  sued  out,  8fc. 


1.  In  what  cases  a  defendant  may  be  holden  to  bail. 

By  Stat.  1  &  2  Vict.  c.  110,  s.  1,  "no  person  shall  be  arrested 
upon  mesne  process  in  any  civil  action,  in  any  inferior  court 
whatsoever ;— or,  (except  in  the  cases  and  in  the  manner 
hereinafter  provided  for),  in  any  superior  court." 

The  cases  and  manner  in  which  a  defendant  may  be  arrested, 
above  referred  to,  are  thus  stated  in  the  act.  "  If  a  plaintiff 
in  any  action  in  any  of  Her  Majesty's  superior  courts  of  law 
at  Westminster,  in  which  the  defendant  is  now  liable  to  arrest, 
(whether  upon  the  order  of  a  judge  or  without  such  order), 
shall,  by  the  affidavit  of  himself  or  of  some  other  person, 
show  to  the  satisfaction  of  a  judge  of  one  of  the  said  superior 
courts,  that  such  plaintifif  has  a  cause  of  action  against  the  de- 
fendant or  defendants  to  the  amount  of  20^  or  upwards,  or 
has  sustained  damage  to  that  amount,  and  that  there  is  pro- 
bable cause  for  believing,  that  the  defendant,  or  any  one  or 
inore  of  the  defendants,  is  or  are  about  to  quit  England,  unless 
he  or  they  be  forthwith  apprehended, — ^it  shall  be  lawful  for 
such  judge,  by  a  special  order,  to  direct  that  such  defendant  or 
defendants,  so  about  to  quit  England,  shall  be  held  to  bail  for 
such  sum  as  such  judge  shall  think  fit,  not  exceeding  the 
amount  of  the  debt  or  damages."  Id.  s.  3. 

"Where  this  affidavit  can  be  made,  therefore,  a  defendant 
may  now  be  holden  to  bail  in  precisely  the  same  cases  as 
^fore  this  act  was  passed,  and  in  no  other.  It  becomes  there- 
fore necessary  to  consider  in  what  cases  a  defendant  might 
formerly,  and  may  still,  be  holden  to  bail;  which  shall  be  done 
under  the  following  heads. 
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In  what  Actions. 

No  person  shall  be  holden  to  ^1,  "  where  the  cause  of  ac- 
tion shall  not  have  originaUy  amounted  to  the  sum  of  20/.  or 
upwards."  7  &  8  G.  4,  c.  71,  «.  1.  In  ordinary  cases,  there- 
fore, the  subject  of  the  intended  action  must  be  a  debt,  or 
claim  in  the  nature  of  a  debt,  to  warrant  a  plaintiff  in  holding 
the  defendant  to  bail ;  for  it  is  only  in  such  a  case  that  it  can 
fairly  be  predicated  that  the  cause  of  action  amounts  to  any 
particular  sum.  In  all  oth^  cases,  the  defendant  cannot  be 
holden  to  bail,  unless  a  judge,  upon  application,  grant  an 
order  for  that  purpose.  All  this  we  shall  now  consider  more 
fully  under  the  following  heads. 

Assumpsit.']  It  may  be  taken  as  a  general  rule,  that  in 
assumpsit,  -where  the  promise,  express  or  implied,  is  to  pay 
money,  and  the  consideration  is  executed,  the  defendant  may  , 
be  holden  to  bail,  if  the  sum  be  or  exceed  20/.  Therefore  a 
defendant  may  be  holden  to  ball  in  an  action  for  goods  sold  and 
delivered,  money  lent,  money  paid,  laid  out  and  expended, 
money  had  and  received,  or  in  actions  on  bills  of  exchange  or 
promissory  notes,  or  the  like.  Even  in  the  case  of  a  guaranty 
for  the  payment  of  goods  sold  and  delivered  to  another,  the 
party  it  seems  may  be  holden  to  bail.  Cope  v.  Joseph,  9  Price, 
155,  if  the  affidavit  be  framed  with  sufficient  certainty.  See 
Angus  V.  Robillard,  2  DowL  90,  and  see  Elworthy  v.  Maunder^ 
5  Bing,  295.  But  where  the  consideration  is  not  executed, 
although  the  promise  be  to  pay  money,  the  defendant  cannot 
be  holden  to  bail ;  for  instance,  he  cannot  be  holden  to  bail 
upon  an  affidavit  for  goods  bargained  and  sold,  unless  the  affi- 
davit  also  state  that  the  goods  were  delivered.  Hopkins  v. 
Vaughan,  12  East,  398.  Lascar  v.  Morioseph,  1  Bing.  357.  Or 
where  the  promise  is  not  for  the  payment  of  money,  as,  for 
instance,  to  manage  a  farm  in  a  husbandlike  manner,  to  re- 
ceive and  accept  goods,  &c,  or  the  like,  the  defendant  cannot  be 
holden  to  bail,  unless  a  judge  choose  to  interfere,  and  make  an 
order  for  the  purpose.  Therefore,  in  the  case  of  a  policy  of 
insurance,  which  is  only  a  contract  of  indemnity,  and  it  is  im- 
possible to  say,  without  the  intervention  of  a  jury,  what 
amount  of  damages  will  be  sufficient  to  indemnify  the  assured, 
the  imderwriter  cannot  be  holden  to  bail,  unless  indeed  there 
have  been  an  adjustment  of  the  loss.  This  was  holden  in  a 
oafie  where  the  affidavit  stated  a  total  loss,  and  that  the  defend- 
ant had  made  an  unqualified  offer  to  pay  80/.  per  cent.  Learv, 
Heath,  5  Taunt.  201. 

For  debts  arising  abroad,  a  foreigner  may  hold  another  to 
bail  in  this  country,  although  the  law  of  the  foreign  country, 
where  the  debt  was  contracted,  may  not  allow  of  an  arrest  for 
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debt.  De  la  Vega  v.  Vtenna,  1  B.  &  Ad.  284.  But  where  a 
foreigner  was  arrested  in  this  country,  upon  a  deed  executed 
in  France,  which,  by  the  laws  of  France,  would  have  bound  his 
property  only,  and  not  his  person,  the  court  of  Common  Pleas 
hdd  that  it  could  have  no  greater  effect  here,  and  discharged 
the  defendant.  Mdo  v.  Due  de  Fitzjames,  1  £.  &  P.  138. 

Where  a  defendant  had  been  arrested  in  an  action  on  the 
Prothonotary's  allocatur  for  costs,  the  court  of  Common  Pleas, 
upoQ  application,  discharged  him ;  and  they  expressed  great 
doubt  whether  such  an  action  would  lie.  Fry  v.  Malcolm,  4 
Taunt.  705. 

Debt,"]  In  debt  on  judgment,  the  defendant  may  be  holden 
to  bail,  if  he  could  have  been  arrested  in  the  original  action, 
and  was  not.  Even  where  the  defendant  was  arrested  in  the 
original  action,  but  was  discharged  on  a  common  appearance, 
on  the  ground  of  a  variance  between  the  declaration  and  affi- 
davit to  hold  to  bail,  the  court  held  that  he  might  again  be 
holden  to  bail  in  an  action  on  the  judgment.  De  la  Cour  v. 
ftead,  2  H.  Bl.  278.  It  would  have  been  otherwise,  however, 
if  he  had  been  a  prisoner  in  the  first  action,  and  were  super- 
seded for  want  of  prosecution.  R,  H.  8  G.  2,  C.  P.  2  Str. 
782,  1039.  But  he  caimot  be  holden  to  bail- in  debt  on  a 
judgment  in  trespass,  even  although  the  damages  exceed  the 
sum  for  which  a  party  may  in  ordinary  cases  be  arrested. 
Creisey  v.  Kell,  1  WU^.  120.  Formerly  a  defendant  might  be 
holden  to  bail  on  a  judgment  for  debt  and  costs,  although  the 
debt  of  itself  was  not  of  the  required  amount  to  warrant  an 
arrest;  Lewis  v.  Pottle,  4  T.  jR,  570.  See  Anon.  Cowper,  128 
cont.;  and  in  the  court  of  Common  Pleas,  he  might  have 
heen  holden  to  bail  in  debt  on  judgment  for  the  costs  of  a 
nonsuit,  Nightingale  v.  Nightingale,  2  W.  Bl.  1274,  although 
in  the  court  of  King's  Bench  it  was  otherwise.  Bush  v.  Bates, 
5  Burr.  2660.  But  this  is  now  regulated  by  stat.  7  &  8  G.  4, 
c-  71,  s.  1,  by  which  it  is  enacted  that  no  person  shall  be 
holden  to  special  bail,  "  where  the  cause  of  action  shall  not 
have  originally  amounted  to  the  sum  of  20?.  or  upwards,  over 
*nd  above  and  exclusive  of  any  costs,  charges  and  expenses 
that  may  have  been  incurred,  recovered,  or  become  charge- 
able in  or  about  the  suing  for  and  recovering  the  same,  or 
any  part  thereof."  It  seems  that  the  circumstance  of  a  part 
of  the  amount  of  the  judgment  being  levied  under  a  fi.  fa., 
^  not  prevent  the  plaintiff  from  holding  the  defendant  to 
hail  for  the  residue,  if  it  be  sufficient  in  amount  to  warrant  an 
wrest.  Hesse  v.  Stevenson,  1  New.  Rep.  133.  Debt  on  judg- 
^'aent,  however,  is  now  very  seldom  brought,  as  by  stat.  43  G. 

3,  c.  46,  s.  4,  the  plaintiff  is  not  entitled  to  costs  id  it,  unless 
the  court  or  a  judge  shall  otherwise  order. 
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In  debt  un  bond,  conditioned  for  the  payment  of  money,  the 
defendant  may  be  holden  to  bail,  as  of  course,  for  the  sum  ac- 
tually due  upon  it,  but  not  for  the  penalty.  Kirk  v.  Strickland^ 
Doug-.  432.  Chambers  \.  Ward,  1  Dowl.  139.  And  v/here  a 
bond  is  conditioned  for  the  pa3^ent  of  a  sum  by  instalments, 
the  obligee,  on  failure  of  payment  of  any  of  the  instalments, 
may  hold  the  obligor  to  l«il  for  the  whole  amount.  Talbot  v, 
Hodson,  1  Taunt.  251.  Where  a  surety,  to  whom  the  defend- 
ant had  given  a  bond  of  indemnity,  paid  several  sums  on  his 
account,  amounting  to  more  than  20/.,  it  was  holden  that  he 
might  hold  the  defendant  to  bail  for  the  amount.  Anderson  v. 
Bell,  2  Tyr.  732.  Also  a  party,  having  a  mortgage  and  also  a 
bond  for  the  same  debt,  may  hold  to  bail  upon  the  bond,  for 
the  sum  due  and  interest,  although  a  suit  be  pending  in  equity 
for  a  foreclosure.  Bumellv.  Martin,  2  Doug-.  417.  But  the 
parties  to  a  bailbond,  cannot  be  holden  to  bail  in  an  action 
upon  it.  Brander  v.  Robson,  6  T.  R.  336.  Mellish  v.  Pitherick, 
S  T.  R.  450. 

If  money  be  payable  by  any  other  species  of  deed,  such  as  a. 
lease,  mortgage,  annuity  deed,  &c.  the  party  indebted  may  be 
holden  to  bail  upon  it.  So  in  debt  on  award,  for  the  payment 
of  20/.  or  upwards,  the  defendant  may  be  holden  to  bail,  Col- 
lins, V.  Powell,  2  T,  R.  756,  the  affidavit  stating  the  money  to 
have  been  payable  "  at  a  certain  day  now  past,"  Anon,  1  Dowl. 
5,  or  shewing  otherwise  that  the  time  for  payment  of  the 
money  has  elapsed.  In  debt  on  charter  party,  also,  the  party 
may  be  holden  to  bail ;  and  an  affidavit  in  such  a  case  has  been 
holden  good,  without  stating  a  breach  of  the  charter  party. 
Skeen  v.  Mc.  Gregor,  1  Bing.  242. 

Covenant."]  In  covenant  for  the  payment  of  a  sum  certain, 
the  covenantor  may  be  holden  to  bail ;  See  Lambert  v.  Wrayt 
3  DowL  169  ;  but  not  so  in  any  other  case. 

Detinue,  Trespass,  Case,  Trover."]  Formerly,  no  person  could 
be  holden  to  bail  in  trover  or  detinue,  without  an  order  made 
for  that  purpose  by  the  chief  justice  or  other  judge  of  the 
court ;  R.  H.  48,  G.  3,  K.  B. ;  R.  H.  48,  G,  3,  C.  P, ;  and  the 
same  in  the  Exchequer.  Dax.  Pr,  60.  In  trespass,  also,  a 
judge  at  chambers  might  make  such  an  order  upon  an  affidavit  o/ 
the  facts;  and  it  frequently  occurred,  in  cases  of  very  aggravated 
assaults,  of  very  aggravated  trespasses  to  property,  real  or  per- 
sonal, particularly  where  the  defendant  was  about  to  leave  the 
country.  So,  in  trespass  for  mesne  profits,  if  a  proper  case  were 
made  out  for  a  judge's  interference  in  this  respect,  he  would 
grant  an  order.  So,  in  actions  on  the  case  in  tort,  a  judge, 
upon  application,  in  very  gross  or  serious  cases,  would  make 
an  order.  But  where  a  tenant  fraudulently  removed  his  goods, 
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to  prevent  a  distress,  Taunton,  J.,  refused  an  order  to  hold 
him  to  bail  in  an  action  for  double  value  of  the  goods,  saying 
there  was  no  instance  of  an  order  being  granted  in  such  a  case. 
Sutton  V.  Oswald,  1  Dowl,  348.  The  application  for  such  an 
order,  was,  of  course,  ex  parte ;  and  as  the  judge,  on  that 
account,  expected  to  be  fully  satisfied  that  the  plaintiff  had  a 
good  cause  of  action,  the  affidavit  must  have  shewn  all  the 
facts  necessary  to  support  it.  Driver  v.  Hood,  1  B,&  C.  494. 
Great  care  was  required  to  be  taken  in  this  respect ;  for  even 
if  the  judge  made  the  order,  the  affidavit  might  afterwards  be 
brought  Under  the  consideration  of  the  court,  upon  a  motion 
to  discharge  the  defendant  out  of  custody.  Where  the  affi- 
davit was,  that  the  defendant  was  indebted  to  the  plaintiff  in 
a  certain  sum  "  in  trover,"  without  stating  more,  the  court 
ordered  the  bail  bond  to  be  cancelled.  Hubbard  v.  Pacehco, 
1  H.  B/.  219.  So,  in  trover  for  a  bill  of  exchange,  the  affi- 
davit was  holden  bad,  because  it  did  not  allege  that  the  bill 
remained  unpaid,  for  without  this  it  did  not  appear  that  the 
hill  was  of  any  value.  Clarke  v.  Cawthame,  7  T.  R.  321.  So, 
*here  the  affidavit  stated,  that  the  plaintiff's  cause  of  action 
against  the  defendant  was,  for  converting  and  disposing  of  di- 
ners goods  and  chattels,  of  the  value  of  250Z.,  which  hfe  refused 
to  deliver  up,  though  the  plaintiff  demanded  the  same :  this 
^as  holden  bad,  as  not  stating  positively  any  cause  of 
^ion ;  the  defendant  was  stated  to  have  refused  to  deliver  up 
the  goods,  but  it  was  not  stated  that  he  had  ever  taken  them. 
fVooUey  v.  Thomas,  7  T.  R.  550.  In  another  case,  however, 
^hich  was  an  action  of  trover  against  a  custom  house  officer, 
an  affidavit,  stating  the  defendant  to  be  indebted  to  the  plain- 
tiff in  103/.,  for  goods  of  the  plaintiff  which  the  defendant 
liad  converted  to  his  own  use,  was  holden  sufficient.  Emmer- 
«wi  V.  Hawkins,  1  Wtls.  335.  So,  an  affidavit  in  trover,  that 
the  deponents  had  possessed  themselves  of  certain  goods  of 
plaintiff,  and  refused  to  deliver  them  up,  and  that  they  or 
some  of  them  had  converted  them,  was  holden  good ;  because 
^e  possession  and  refusal  by  all,  was  a  conversion  by  all,  and 
^^^  latter  words  were  surplusage.  Charter  v.  Jacques,  Cowp, 
^29.  So,  an  affidavit  stating  circumstances,  shewing  that  the 
plaintiff  was  damnified  to  a  certain  amount,  was  holden  suffi- 
cient, although  it  improperly  stated  the  defendant  to  be  in- 
debted to  that  amount.  Imlay\.  Ellefsen,  2  East,  453.  Swear- 
ing as  to  belief,  has  in  some  cases  of  this  kind  been  permitted, 
^Wenv.  Bflrry,  1  Chit.  168,  particularly  with  respect  to  the 
amount  of  dunage  alleged  to  have  been  done.  Hodgson  v. 
^oioeW,  3  M.  9c  W.  284.  But  where  in  trover  by  assignees 
of  a  bankrupt,  the  conversion  was  sworn  to  merely  "  as  appears 
hy  the  books  of  the  bankrupt,  and  by  the  letters  of  S.  (the 
agent),  and  letters  of  the  plaintiffs,  as  this  deponent  believes :" 
^^e  court  held  that  the  affidavit  in  this  respect  was  not  suffi- 
ff3 


130  Writ  0/  Capias, 

dently  certim  to  shew  a  eonveraion ;  and  they  discharged  the 
defendant  on  common  baO.  Moiling  v.  BuckhoUa,  2M.9cS.  563. 
And  in  all  actions  on  the  case,  trorer.  detinue  or  trespeas, 
where  the  defendant  might  have  been  holden  to  bail,  by  order 
of  a  judge,  as  above  mentioned,  a  judge  will  make  a  like  order 
still,  if  the  necessary  affidavit  can  be  made,  shewing  his  inten- 
tion to  quit  Ekigland. 

ActUma  by  persons  in  autre  droit.']  Executors  and  admini- 
strators, assignees  of  bankrupt,  and  others  suing  inautre  droit, 
may  hold  to  bail,  in  precisely  the  same  cases  as  the  persons, 
whom  they  represent,  might  have  done.  The  only  distinc- 
tion is,  in  the  form  of  the  affidavit,  which  shall  be  noticed 
hereafter. 


For  tvhat  amount  of  debt. 

By  Stat.  7  &  8  6.  4,  c.  71,  s.  1,  no  person  shall  be  holden  to 
special  bail,  "  where  the  cause  of  action  shall  not  have  origin- 
ally amounted  to  the  sum  of  £20  or  upwards,  over  and  above 
and  exclusive  of  any  costs,  charges  and  expenses,  that  may 
have  been  incurred,  recovered  or  become  chargeable  in  or 
about  the  suing  for  or  recovering  the  same  or  any  part 
thereof." 

As  to  defendants  residing  in  Wales,  and  the  counties  pala- 
tine, formerly  they  could  not  be  arrested  upon  soiy  mesne  pro- 
cess issuing  out  of  any  of  the  courts  at  Westminster,  unless 
the  process  were  duly  marked  and  indorsed  for  bail  in  a  sum 
not  less  than  £50.  7  ^  8  G.  4.  c.  71,  «.  7.  But  this  section  is 
holden  to  have  been  virtually  repealed  by  stat.  1  &  2  Vict.,  c. 
110 ;  and  a  judge  may  now  order  a  defendant  to  be  holden  to 
bail  in  the  counties  palatine,  in  a  sum  under  £50,  in  predsdy 
the  same  manner  as  in  other  counties.  Proton  v.  Mc,  Mtilan,  7 
Mees.  8c  W.  196, 10  Law  J,  147  ex. 

Where  the  parties  have  cross  demands  upon  each  other, 
the  plaintiff  should  arrest  for  the  balance  only ;  and  if  that 
be  not  of  a  sufficient  amount,  he  should  not  apply  for  a 
capias.  Where  a  plaintiff  in  such  a  case,  instead  of  giviag 
credit  for  the  amount  he  owed  his  debtor,  held  him  to  bail 
for  the  full  amount  of  the  debtor  side  of  the  account,  and  re- 
covered the  balance  only  :  the  court,  upon  application  by  the 
defendant,  deprived  the  plaintiff  of  his  costs,  under  stat,  43 
G.  3.  c.  46,  s.  3.  Vronefield  v.  Archer,  5  B.  8^  A.  637.  And 
in  another  case,  where  the  plaintiff  arrested  the  defendant  for 
£23,  when  he  knew  that  upon  the  balance  of  accounts  only 
£5  was  due  to  him,  and  the  defendant  brought  an  action 
against  him  for  it ;  the  court  held  that  the  arrest  was  mali- 
cious and  without  probable  cause,  and  that  the  party  v^as  ea- 
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titled  to  recover.  AtuHn  ▼.  Debnam,  3  B.  Sf  C,  139.  But 
vitere  two  tradesmen  agreed  to  deal  with  each  other  by  way 
of  barter,  and  afterwards  one  of  them,  when  applied  to,  re- 
fued  to  give  any  statement  of  his  account,  it  was  holden  that 
the  other  was  warranted  in  arresting  him  for  the  whole  value 
of  the  goods  he  had  furnished.  Germain  v.  Burroios,  5  Taunt. 
269,  Where  the  acceptor  of  a  bill  of  exchange  for  £25,  find- 
ing that  the  holder  was  about  to  proceed  against  him  upon  it, 
offered  by  letter  to  pay  him  £10  on  account,  and  afterwards 
paid  that  sum  to  his  wife ;  notwithstanding  this,  how^ever,  the 
uceptor  was  afterwards  arrested  for  the  £95 :  upon  appli- 
cation to  discharge  him  out  of  custody,  it  was  argued  for  the 
plaintiff,  that  having  another  demand  against  the  acceptor, 
and  there  being  no  specific  appropriation  of  the  £10  to  the 
bill,  at  the  time  it  was  paid,  he  had  appropriated  it  to  the 
other  demand,  so  that  the  £25  was  still  due  upon  the  bill ; 
bat  the  court  held  that  the  previous  letter  was  an  appropria- 
tion, and  that  as  £15  only  remained  due,  the  plaintiff  had  no 
light  to  have  the  defendant  arrested;  he  was  therefore 
ordered  to  be  discharged.  Short  v.  Cunningham,  1  DotcL  662. 
But  where  an  attorney  arrested  his  client  for  the  amount  of 
bis  bill,  and  afterwards  the  bill  was  reduced  upon  taxation  be- 
low the  amount  for  which  the  client  could  have  been  holden 
to  bail :  the  court  refused  to  order  the  bail  bond  to  be  can- 
ceiled.  Thwaitheg  v.  Piper,  4  D.  4;  i2.  194.  Where  the  de- 
fendant  was  indebted  to  the  plaintiff  in  a  simi  for  which  he 
could  not  he  arrested,  and  the  plaintiff  procured  the  holder  of 
a  promissory  note  of  the  defendant  to  indorse  it  to  him,  and 
then  hdd  the  defendant  to  bail  for  both  debts  jointly :  the 
court,  deeming  this  an  artifice  for  the  purpose  of  evading  the 
statute,  discharged  the  defendant  upon  common  bail.  H^ig- 
gkworth  V.  Isharumd,  1  Ld.  Ken.  371. 

Where  the  payment  of  money  is  secured  by  a  penalty,  the 
party  shall  not  be  holden  to  bail  for  the  penalty,  but  merely 
for  the  amount  of  the  sum  secured  by  it.  Hcttfield  v.  Lin- 
guard,  6  T.  R.  217.  Kirk  v.  StrickUmd,  2  Dmtg.  449.  So,  if 
a  tenant  be  bound  in  a  penalty  of  £100,  to  do  certain  repairs 
^thin  a  limited  time :  the  court  will  not  allow  him  to  be 
holden  to  bail  for  the  £100,  upmi  an  affidavit  which  does  not 
shew  in  what  respect  and  to  what  amount  he  has  violated  his 
contract.  Edwards  v.  WUHams,  5  Taunt.  247.  If,  indeed, 
the  amount  sought  to  be  recovered  be  liquidated  damages  for 
the  breach  of  a  contract,  &c.  the  defendant  may  be  holden  to 
bail  for  it.  Per  Ld.  Ellenborough,  C.  /.,  Wildey  v.  Thornton, 
2  Sast,  400.  But  the  affidavit  in  such  a  case,  must  shew  very 
^y  that  they  are  liquidated  damages,  and  not  a  mere  penalty, 
^•1  and  must  also  shew  a  breach  of  the  contract.  Stinton  v. 
Bughe$,  6  T.  R.  13.  And  the  merely  calling  them  liquidated 
damages  in  the  contract,  will  not  make  them  so.     Therefore 
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where  the  affidavit  stated  the  defendant  to  be  indebted  to  the 
plaintiff  in  the  sum  of  £20.  on  articles  of  agreement,  where- 
by he  bound  himself  in  that  sum  "  to  be  recovered  as  liqui- 
dated damages/'  and  that  he  had  broken  the  same,  by  neg- 
lecting to .  make  certain  weekly  payments :  Taunton,  J.  said, 
that  what  the  plaintiff  had  thought  fit  here  to  call  liquidated 
damages,  were  not  so  in  point  of  law,  and  their  being  called 
60  in  the  instrument,  did  not  make  them  so ;  that  the  plaintiff 
in  this  case  had  no  right  to  hold  to  bail  for  the  £20,  unless  he 
had  shewn  by  his  affidavit  that  the  weekly  payments  in  arrear 
amounted  to  that  sum;  he  therefore  ordered  the  defendant  to 
be  discharged.  Chambers  v.  Ward,  1  DowL  139. 


Who  may  be  holden  to  bail. 

All  persons  may  be  holden  to  bail,  unless  they  e^joy  some 
particular  exemption  from  arrest  under  civil  process;  and 
which  exemptions  we  shall  now  consider  under  the  following 
heads  :— 

Th£  royal  family  and  their  domesticsJ]  The  queen,  and 
all  the  other  members  of  the  royal  family,  are  exempt  from 
arrest  for  debt.  So,  the  queen's  servants  in  ordinary  vnth  fee, 
are  privileged  from  arrest  upon  mesne  process.  See  T,  Raym. 
152.  R,  v.  Moulton,  2  Keb.  3.  The  lords  of  the  bed-chamber, 
Aldridge  v.  Barry,  3  Dowl,  460,  the  queen's  chaplains,  £ym  v. 
Dibdin,  3  Dowl.  448,  yeoman  of  the  queen's  privy  chamber, 
semb.  see  Luntley  v.  Batiine,  2  B.  8f  A.  235,  are  thus  privi- 
leged, being  servants  in  ordinary  with  fee.  So  is  a  clerk  of 
the  kitchen,  Bartlett  v.  Hebbes,  6  T,  R.  686,  a  lighter  of  fires 
and  candles  to  the  queen's  yeoman  of  the  guard,  Forster  v. 
Hopkins,  2  Chit.  46,  and  all  other  menial  servants  of  the 
queen's  household,  See  Tapler  v.  Battine,  1  D.fy  R.  79.  /2.  v. 
Prampton,  2  Keb.  485,  although  they  publicly  carry  on  trade, 
and  the  debt  have  been  contracted  in  the  course  of  that  trade. 
King  V.  Foster,  2  Taunt.  167.  But  the  Somerset  herald,  not 
being  a  servant  in  ordinary  with  fee,  has  been  holden  not  to 
be  entitled  to  the  privilege.  Leslie  v.  Disney,  3  Dowl.  437. 
So,  gentlemen  of  the  queen's  privy  chamber,  Tapler  v.  Battine, 

1  D.  S^  R.  79,  and  the  deputy  governor,  wardens  and  mayor  of 
the  tower,  Batson  v.  M*Lean,  2  Chit.  48,  51.    R,  v.  Frampton, 

2  Keb.  485.  Bidgood  v.  Demies,  6  B.  ^  C.  84,  not  being 
menial  servants,  are  not  entitled  to  the  privilege.  If  the  right 
to  the  privilege  be  clear,  the  court  upon  application  will  dis- 
charge the  party  out  of  custody,  or  order  the  bail  bond  to  be 
delivered  up  to  be  cancelled ;  Bartlett  v.  Hebbes,  5  T.  R.  686 ; 
but  if  it  be  doubtful,  the  court  usually  refuse  to  interfere, 
leaving  the  party  to  his  remedy  by  writ  of  privilege.  Luntley 
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T.  Battine,  2  B.  8^  A.  234.  So,  where  a  person,  claiming  to 
be  one  of  the  king's  servants,  being  sued  in  the  Marshalsea 
court,  claimed  his  privilege  there,  and  was  refused ;  he  then 
remoYed  the  proceedings  into  the  court  of  King's  Bench  by 
habeas,  put  in  and  perfected  bail,  allowed  judgment  to  go  by 
de&ull^  and  a  writ  of  inquiry  to  be  executed ;  and  he  then 
moved  to  have  an  exoneretur  entered  on  the  bail  piece,  on  the 
ground  of  his  privilege :  but  the  court  held,  that  as  he  had 
removed  the  cause,  knowing  that  special  bail  was  necessary  in 
order  to  perfect  the  removal,  he  had  no  right  first  to  treat  the 
bail  as  valid,  to  get  one  benefit,  and  then  as  invalid  to  get 
another;  and  they  therefore  reused  to  relieve  him.  SardY. 
Fmest,  IB.^  C,  139. 

PeersJ]  English  peers  and  peeresses,  are  in  like  manner  pri- 
vileged from  arrest.  So  are  Irish  peers,  Coates  v.  Ld,  Ha- 
warden,  7  B.Sf  C.  388,  and  Scotch  peers,  Digby  v.  Earl  of 
Stirlii^,  8  Bing.  55,  who  have  been  allowed  to  vote  at  the 
election  of  representative  peers. 

Members  of  parliament.']  Formerly  members  of  parliament 
could  not  even  be  sued  during  their  time  of  privilege.  But 
that  right  was  given  up,  by  stat.  10  G.  3,  c.  50,  reserving 
merely  the  privilege  from  arrest.  See  also  12  §-  13  FF.  3,  c. 
3,  s.  2,  and  11  G.  2,  c.  24,  s.  2.  And  this  privilege  continues 
for  a  reasonable  time  after  a  dissolution  of  parliament ;  Bar- 
ifordo  V.  Mordaunt,  1  Ld.  Ken,  125 ;  and  if  a  member  be 
arrested  within  that  time,  the  court  will  discharge  him, 
^thout  requiring  him  to  enter  any  appearance.  Holiday  v. 
Pitt,  2  Str.  985.  So,  where  a  defendant,  who  was  holden  to 
bail,  was  afterwards  elected  a  member  of  the  house  of  com- 
mons, the  court,  upon  application,  ordered  an  exoneretur 
to  be  entered  on  the  bail  piece.  Phillips  v.  Wellesley,  1 
Dote/.  9. 

AnUfossadors  and  their  servants.']  Ambassadors  cannot  be  ar- 
rested  upon  civil  process;  nor  can  their  "  domestics  or  domestic 
servants"  (not  being  traders  within  the  meaning  of  the  bankrupt 
laws)  be  arrested ;  all  writs  against  their  persons  or  property 
being  declared  void  by  stat.  7  Ann.  c.  12,  s.  3,  and  a  punishment 
assigned  to  those  who  shall  presume  to  sue  them  out  or  exe- 
cute them.  Id.  s.  5.  This  does  not  extend  to  consuls. 
Viveash  v.  Becker,  3  M.  8f  S.  284.  And  where  an  ambassador's 
servant  is  arrested,  and  an  application  is  made  to  discharge 
him,  the  affidavit  must  be  such  as  to  satisfy  the  court,  that  he 
is  a  domestic  servant  of  the  ambassador,  not  coUusively  ap- 
pointed for  the  purpose  of  the  privilege,  Lockwood  v.  Coys- 
game,  3  Burr.  1676.  Toms  v.  Hammond,  Barnes,  370. 
Masters  v.  Manbij,  1  Burr.  401.     Darling  Y.Atkins,  3  IFils. 


134  Writ  qf  Capiat. 

33,  but  bon&  fide  appointed,  and  acting  as  such  domestic ;  and 
for  this  purpose  he  must  shew  the  Mtare  of  his  c^ce  or  ser- 
viee»  the  duties  he  is  required  to  perform,  aad  tiiat  he  is  in 
the  habit  of  executing  them.  Wigwtore  ▼.  Akunrez,  FUzg.  200. 
Bali  V.  Fitzgeraid,  Barnard.  401.  Triquet  ▼.  Bath,  3  Burr. 
1478.  It  is  not  necessary  that  he  should  be  actually  a  menial 
serrant,  IVigmore  t.  Aivarez,  Fitzg.  2W,  but  he  must  be  bond 
/Ue  a  domestic.  SeeNooello  y.  Toogwd,  2D.SfR.  833.  FUker 
Y.  Begrez,  1  Or.  Sf  M.  117,  2  Id.  d40.  The  ambassadoes 
secretary,  is  also  within  the  act.  Hopkins  v.  De  Robeck,  3 
T. ».  79. 

Attorney.}  An  attorney  cannot  be  holden  to  bail,  in  an 
action  in  the  court  of  which  he  is  an  attorney,  Wheeler's 
eate,  I  WiU.  298,  even  although  the  plaintiff  be  aho  an  attor- 
ney of  the  court.  Barber  ▼.  Palmer,  6  T.  JR.  524.  Ltam  t. 
Aecough,  Barnes,  35.  Unwin  t.  Rebinson,  Barnes,  53,  or  the 
defendant  be  sued  jointly  with  another  person.  lUambettsm 
V.  Harcourt,  4  M.  8^  S.  585.  Keep  v.  Biggs,  2  DewL  278. 
Branthwaite  v.  Blackerly,  2  Salk.  544.  Robarts  v.  Mason,  I 
Taunt,  254.  If  he  be  arrested,  the  court,  upon  application 
within  a  reasonable  time,  Bernard  v.  Wmnington,  1  CMt 
188,  will  order  him  to  be  discharged.  Whe^er's  case,  1  WUs. 
298.  So,  an  attorney  cannot  be  holden  to  bail,  in  an  action 
in  a  court  of  which  he  is  not  an  attorney,  Snee  v.  Humpk- 
reys,  1  WUs.  306,  even  although  the  plaintiff  be  an  attorney 
of  that  court.  Pearson  v.  Benson,  4  D.  8f  R,  73.  See  Launder 
V.  Ceckaiyne,  Barnes,  35,  4r  fValker  v.  Rushbury,  9  Price,  16, 
contra.  If  he  be  arrested,  however,  neither  the  court  in 
which  he  is  sued,  Snee  v.  Humphreys,  1  Wils.  306.  M<xyar  of 
Basingstoke  y.  Bower,  2  Sir.  864,  nor  the  court  of  which  he 
is  an  attorney.  Anon.  1  Dowl.  3,  will  interfere ;  but  his  only 
remedy  is,  to  sue  out  a  writ  of  privilege,  and  plead  to  the  | 
jurisdiction, — in  the  mean  time  putting  in  and  perfecting  bail, 
or  remaining  in  custody,  as  in  ordinary  cases.  I 

An  attorney,  however,  who  has  left  off  practice,  is  not  en-  i 
titled  to  this  privilege.  Even  where  a  bailable  writ  against  ' 
an  attorney,  sued  out  at  a  time  when  the  attorney  vras  out  of 
practice,  was  executed  after  he  had  recommenced  practice 
and  had  his  certificate,  the  court  held  that  he  was  not  entitled 
to  lus  privilege.  Brooke  v.  Bryant,  7  T.  R.  25.  So  an  attor- 
ney, who  has  not  taken  out  his  certificate  for  a  year  or 
longer  time,  is  not  entitled  to  his  privilege,  for  he  is  no  longer 
on  the  roll  of  attomies;  Dyson  v.  Birch,  I  B.  Sf  P.4:  but 
otherwise,  if  he  be  arrested  before  the  expiration  of  the  year. 
Skirrow  v.  Tagg,  5  M.  8f  S.  281,  So,  an  attorney,  who  is  in 
prison  for  debt,  is  not  entitled  to  his  privilege.  Byhsv.  Wilton, 
4B.8f  A.  88. 
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Bankrupt  or  imohent.^  A  bankrupt,  before  he  obtains  hia 
certificate,  may  be  holden  to  bail  for  any  debt  not  actually 
proved  under  the  commission.  But  if  the  creditor  afterwards 
viBhto  prove  upon  the  estate,  he  must  relinquish  his  action, 
and  give  the  bankrupt  a  vmtten  disduuige,  before  his  proof 
cm  be  received.  6  G.  4,  c.  16,  s,  59.  Or  if,  having  proved,  he 
iftenwards  oommence  an  action  agunst  the  bankrupt,  and 
kold  him  to  bail,  in  that  ease,  although  a  court  of  law  vvould 
not  discharge  the  defendant,  $e€  OHver  v.  Ames,  8  T,  R.  364. 
Hill  V.  Reeves,  I  B.kP.  424,  yet  the  Court  of  Review  would. 
See  Hurley  v.  Greenwood,  5  B.&A.  95.  After  a  bankrupt  has 
obtained  his  certificate,  however,  he  cannot  be  holden  to  bail 
ht  any  debt  which  was  proveable  under  the  oomrolssion, 
S  G.  4,  e,  16,  «.  121,  even  although  he  may  have  renewed  the 
debt,  after  his  bankruptcy,  by  a  promise  in  writing;  Peers  y, 
Gadderer,  I  B,  at  €,  lie,  BaUey  y.  DUlon,  2  Burr.  136.  See 
BtecJkbourn  y.  Ogle,  8  Price,  526,  coal.:  imless,  indeed,  the 
emnmiasion  or  fiat  appear  to  have  been  grossly  fraudulent. 
Sewky  T.  Jones,  2  IV.  Bl.  725.  See  Kemp  v.  Neville,  5  Moore, 
21.  But  the  court  will  not  interfere  in  favour  of  a  defendant, 
who  has  been  arrested  in  this  country  for  a  debt  contracted 
abroad,  merely  on  the  ground  of  his  having  been  discharged 
from  the  debt  by  a  bankruptcy  in  his  own  country;  particululy 
if  the  plaintiff  at  the  time  of  the  arrest  reside  in  this  country. 
Pedier  v.  M'Master,  8  T.  R.  609.  Earlier  v.  Languishe,  2 
Out.  55. 

So,  a  person  who  had  been  discharged  under  the  insolvent 
act  cannot  afterwards  be  holden  to  ball  for  any  debt  contained 
in  his  schedule,  7  O.  4,  c.  57,  s.  60.  Norton  v.  Moseley,  6  B.  & 
C.  106,  even  although  he  may  have  renewed  the  debt,  after  his 
discharge,  by  a  promise  in  writing.  fVilson  v.  Kemp,  3  M.  ScS. 
595.  Butt  Y.  Vine,  4  jD.  &  J2.  154.  CoUins  v.  Lightfoot,  5  B. 
iC.  681.  Taylor  ▼.  Higgins,  3  East,  169.  See  Norton  v. 
^^egridg^f  6  Taunt,  563,  cont.  But  where  an  insolvent,  upon 
the  hearing  of  his  petition,  was  adjudged  to  remain  in  cus- 
tody at  the  suit  of  his  opposing  creditor  (who  was  not  a  de> 
tainiog  creditor)  for  nine  months,  and  the  marshal  discharged 
him  before  the  nine  months  had  expired :  the  court  held  that 
he  might  afterwards  be  arrested  and  holden  to  bail  by  such 
oiqiosing  creditor,  for  the  same  debt.  Edwards  v.  Tucker,  4  D, 
&i2.  216.  And  whilst  he  remains  in  custody,  the  court  in 
such  a  case  v^iU  at  any  time,  at  the  instance  of  the  opposing 
creditor  (if  the  prisoner  be  not  in  execution  at  his  suit), 
award  a  capias  against  him,  under  the  85th  sect,  of  stat.  2  &  3 
Viet  c.  110,  without  the  usual  affidavit.  Growcock,  et  al. 
y.WaUer,  II  Ad.  U  EL  165.  But  if  the  defendant  be  in 
custody  of  the  marshal  or  warden,  they  have  no  power  to 
make  the  capias  operate  as  a  detainer,  for  they  cannot  direct 
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the  capiis  to  either  of  them,  but  merely  to  the  sheriff.  Edwards 
V.  Robertson,  5  Mees.  &  W.  520,  9  Law  /.  3  ex. 

Executor,  ^c]  There  is  an  old  rule  in  the  Court  of  Queen's 
Bench,  that  an  executor,  admimstrator,  or  heir,  shall  not  be 
holdento  bail;  R.M.  15,  c.  2:  and  such  is  the  practice,  not 
only  of  that  court,  but  also  of  the  courts  of  Common  Pleas  and 
Exchequer.  An  executor  or  admimstrator,  however,  may  be 
holden  to  bail,  m  an  action  on  a  judgment  suggesting  a  de- 
vastavit. 

Feme  covert  J]  A  married  woman,  sued  alone,  as  a  feme  sole, 
should  not  be  arrested ;  for  she  may  plead  her  coverture,  and 
the  plaintiff  cannot  recover  against  her.    If,  however,  she  be 
arrested,  the  court  will  discharge  her  on  filing  a  common  ap- 
pearance, Samwell  v.  Jenkins,  6  Moore,  500,  even  although  she 
live  apart  from  her  husband,  Pritchett  v.  Cross,  2  H,  Bl.  17. 
Hookham  v.  Chambers,  Brod.  &  B.  92,  or  although  her  hus- 
band have  absconded,  and  the  debt  were  incurred  by  her  whilst 
a  feme  sole,  Crookes  v.  Fry,  1  £.  &  ^.  165,  unless  there  be  a 
doubt  as  to  her  marriage,  or  she  have  committed  some  fraud 
in  the  contraction  of  the  debt.  Partridge  v.  Clurke,  5  T.  R- 
194.    Waters  v.  Smith,  6  T.  JR.  451.    Luden  v.  Justice,  I  Bing. 
344.     Freame  v.  Mitford,  1  Cr,  &  M.  54.     Even   where  she 
contracted  the  debt  as  a  feme  sole,  and  passed  as  such,  but  she 
really  believed  her  husband  was  dead,  and  told  the  plaintiff  the 
grounds  of  her  belief,  at  the  time  he  gave  her  the  credit :  the 
court  discharged  her.  PittY,  Thompson,  1  East,  16.     Nor  is  it 
any  ground  for  opposing  the  discharge  of  a  married  woman, 
that  the  plaintiff  trusted  her  as  a  feme  sole,  not  knowing  she 
was  married,  and  that  the  general  reputation  in  the  neigh- 
bourhood was  that  she  was  a  feme  sole,  provided  she  did  not 
represent  herself  as  such.  Collins  v.  Rowell,  I  New.  Rep.  54. 
Hilden  v.  Sandon,  Id.  cit.    And  the  mere  fact  of  her  living 
apart  from  her  husband,  with  a  separate  maintenance,  wiU 
not  warrant  the  plaintiff  in  holding  her  to  bail  as  a  feme  sole. 
PVardall  v.  Gooch,  7  East,  582.    But  where  the  defendant  was 
a  foreigner,  and  her  husband  had  been  abroad  three  years,  but 
not  separated  from  her,  the  court  refused  to  discharge  her, 
although  she  had  not  represented  herself  as  a  feme  sole,  and 
she  swore  she   believed  that  the  defendant  knew  she  was 
mamed.  Burjield  v.  De  Pienne,  2  New  Rep,  380,  and  see  De 
?fn  Z  ^l^'^^lF^'  IB.&,P.  8.     The  Court  of  Common  Pleas 
hPr<p[f   ^t  *®^»^it  of  coverture  to  be  made  by  the  woman 
uDon  «n   .IT^  ^?ve  refused  to  discharge  a  married  woman, 
JoZv  I^^^l'i^^  ^  ^^""^  P^"^'^  ^^^^  «he  was  married. 
tTve    J  itTo^' J i^"."'*!'  '''     ^"d  the  affidavit  must  be  posi- 
ive,  Tt  IS  not  sufficient  to  swear  to  the  marriage,  "as  by  the 
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certificate  hereunto  annexed  will  appear,"  or  the  like.  Harvey 
?.  Cooke,  5  B.  ScA.I^I.  If  it  appear  that  the  plaintiff  ar- 
rested the  defendant,  knowing  her  to  be  a  married  woman,  the 
court,  upon  discharging  her,  usually  order  him  to  pay  the  coats. 
Wilson  V.  Serres,  3  Taunt.  307. 

Also,  where  the  action  is  against  husband  and  wife,  and  she 
alone  is  arrested,  the  court,  upon  application,  will  discharge 
her.  Edwards  v.  Rourke,  1  T.  R.  486.  So,  where  both  are  ar- 
rested, the  court,  upon  application,  will  discharge  the  wife, 
even  although  it  be  for  a  debt  contracted  by  her  dum  sola, 
Taylor  y,  Whittaker,  2  D.  &  R.  225.  And  where  the  husband 
and  wife  were  rendered  in  discharge  of  their  bail,  the  court  dis- 
charged the  wife  upon  motion.  Anon.  3  fVils,  124. 

Infant.']  An  infant  may  be  holden  to  bail,  even  upon  a  pro- 
missory note  or  bill  of  exchange,  or  for  any  other  cause  of  ac- 
tion in  which  infancy  would  be  a  good  defence ;  the  court  wiU 
not  discharge  him.  Madox  v.  Eden,  1  J5.  &  P.  480. 

Lunatic."]  The  court  will  not  discharge  a  defendant,  upon 
entering  a  common  appearance,  merely  on  the  ground  that  he 
was  a  lunatic  at  the  time  of  the  arrest,  Nutt  v.  Vemey,  4  T.  R, 
121,  or  has  since  become  so.  Kemot  v.  Norman^  2  T.  R.  390. 
Ibbotson  V.  Ld,  Galtoay,  6  T.  R.133. 

Soldiers  and  Seamen.]  The  several  acts  of  parliament  which 
prohibit  the  arrest,  upon  mesne  process,  of  soldiers,  marines, 
and  seamen  in  the  Queen's  service,  for  debts  under  20^,  are  no 
longer  of  any  effect,  that  being  the  law  now  with  respect 
to  all  persons.  For  debts  above  202.,  contracted  by  such  sea- 
men or  marines  before  they  entered  the  service,  the  affidavit 
must  be  in  the  form,  &c.  prescribed  by  stat.  1  G.  2,  st.  2, 
c.  14,  s.  15 :  and  the  like  as  to  soldiers,  by  the  annual  mutiny 
acts. 

In  second  action  for  the  same  cause.]  If  after  arresting  a  de- 
fendant upon  mesne  process,  the  plaintiff  hold  him  to  bail  a 
second  time  for  the  same  debt,  and  the  second  arrest  appear  to 
be  vexatious,  the  court,  upon  application,  will  order  the  de- 
fendant to  be  discharged,  or  the  bail  bond  to  be  delivered 
up  to  be  cancelled.  Where  the  arrest  is  in  the  second 
action  only,  it  is  obviously  not  within  the  above  rule,  and 
the  court  in  such  a  case  will  not  relieve  the  defendant, 
even  although  the  first  action  have  not  been  discontinued, 
Biihop  V.  Powell,  6  T.  R.  616.  Chapman  v.  Vandevelde, 
3  Dowl.  313,  Anon.  1  Dowl.  59.  Brickliney.  Smallwood, 
3  Dowl.  569,  or  although  the  second  action  be  upon  a 
judgment  obtained  in  the  first,  Hesse  v.  Stevenson,  1  New 
^<T>«  133,  and  although  a  writ  of  error  be  pending  on  such 
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judgment,  and  bail  in  error  put  in  and  perfected.   Kindal  v. 
Carep,  2  fV,  BL  786.     So,  where  a  writ  of  Ne  exeat  regno  was 
obtained  against  a  person,  with  relation  to  a  debt  alleged  to  be 
doe  from  him,  to  which  he  gave  bail ;  and  the  creditor  after- 
wards }  eld  him  to  bail  for  the  debt :  the  court  refused  to  dis- 
duurge  him,  holding  that  this  could  not  be  deemed  a  second 
arrest  for  the  same  cause  of  action.  Musgrave  ▼.  Medex,  8 
Taunt.  24.    So,  where  the  first  arrest  has  been  in  a  foreign 
country,  the  defendant  may  again  be  holden  to  baU  here,  for 
the  same  cause  of  action,  Maule  y.  Murray,  7  7*.  R.  470,  or  on 
the  foreign  judgment ;  Aliven  v.  Pumival,  1  DowL  614 ;  but  if 
the  first  suit  were  in  one  of  the  superior  courts  in  Ireland,  the 
courts  here  will  not  allow  the  defendant  to  be  holden  to  bail 
in  an  action  on  the  judgment.  Gunn  v.  WClintock,  2  Dowl. 
660.    So,  if  the  first  arrest  or  similar  proceeding  be  in  an  infe- 
rior court,  as,  for  instance,  if  a  defendant  surrender  or  put  in 
bail  upon  a  foreign  attachment  in  London,  he  may  afterwards 
be  holden  to  bail  for  the  same  cause  of  action,  in  one  of  the 
courts  at  Westminster,   fVood  v.    Thompson,    5  Tctunt.  851. 
Bromley  t.  Peck,  5  Taunt.  852,  except  in  cases  where  such  a 
proceeding   would   evidently  be   vexatious.    See  England  v. 
Lewis,  3D.8fR,  189.    Or,  if  in  the  first  action  the  bail  be 
discharged,  or  the  proceedings  become  unavailable,  withoat 
any  fault  of  the  plaintiff,  he  may  in  general  hold  the  defiendant 
a  second  time  to  bail  for  the  same  cause.    Therefore,  where 
the  judgment  in  the  first  action  was  reversed  for  error,  it  was 
holden  that  the  plaintiff  might  again  hold  the  defendant  to 
bail  in  a  new  action  for  the  same  debt.   Cartwrigkt  t.  Keeley, 
7  Tatmt.  192.     So  where,  in  debt  on  bond,  the  plaintiff  was 
nonsuit,  for  not  proving  the  execution  of  the  bond ;  and  the 
plaintiff  then  held  the  defendant  to  bail  in  a  second  action 
upon  the  same  bond :  the  court  refused  to  discharge  him,  his 
affidavit    not    denying   the    execution.    Harris    v.    Roberts, 
Barnes,  69.     And  the  same  where  the  nonsuit  was  for  a  vari- 
ance. Kearney  v.  King,  I  Chit.  273.    But  if  a  plaintiff  be  non- 
suit upon  the  merits,  he  will  not  be   allowed  to  hold  the 
defendant  to  bail  in  a  second  action  for  the  same  cause.  Anon. 
1  Tidd,  175.    Where  one  of  two  partners  was  sued  in  a  bailable 
action,  and  pleaded  the  non-joinder  in  abatement,  upon  which 
the  plaintiff  entered  a  cassetur  breve :  it  was  holden  that  the 
plaintiff  might  afterwards  hold  both  partners  to  bail  for  the 
same  cause  of  action.  Salisbury  v.  fVhiteall,  1  Tidd.  175.    So 
where  the  defendant  gave  a  bond,  conditioned  for  the  payment 
of  a  certain  sum,  if  the  sentence  of  a  vice  admiralty  court 
should  be  affirmed  on  appeal ;  and  the  appeal  being  dismissed, 
the  obligee  held  the  defendant  to  bail  in  an  action  on  the 
bond;  the  appeal,  however,  being  afterwards  restored  upon 
petition,   the  plaintiff's  proceedings  on  the  bond  were  sus- 
pended, and  the   bail  obtained  an  exoneretur  on  the  bail- 
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piece;  after  some  years  the  iqipeal  was  again  dismissed,  and 
the  pluntiff  again  heki  the  defendant  to  bail  in  a  new  action 
<m  liie  boBd :  and  the  conrt  hdd  that  he  might  do  so,  the  pro- 
eeeding  in  the  first  action  being  suspended,  and  the  bail  dis- 
diaiged,  witiiout  any  fault  whatever  of  the  plaintiif.  Wood- 
meiton  t.  Seatt,  1  New  Rep,  13.  So,  where  the  defendant  in 
the  first  action  was  discharged,  on  the  ground  of  a  variance 
between  the  declaration  and  the  affidavit  to  hold  to  bail,  it  was 
hoiden  that  he  might  again  be  holden  to  bail  in  an  action  on 
the  judgment.  De  la  Cow  v.  Read,  2  H.  BL  21 S.  So  where 
the  defendant  was  kt  out  of  custody,  at  his  own  request,  that 
he  might  attend  to  some  particular  business,  it  was  holden 
that  he  might  be  again  arrested  upon  the  same  affidavit ;  Pen- 
fold  V.  Maantell,  1  Ckit.  275  n ;  and  tlie  same,  where  the  de- 
fendant was  let  out  of  custody  upon  his  promise  to  give  cer- 
tain aecuritieB,  which  he  never  afterwards  gare.  Cantellow  v. 
Preenum,  1  Cr.Sf  M,  636.  So  if  the  defendant  be  discharged 
in  the  first  action,  upon  giving  bills  or  other  securities,  which 
afterwards  become  unavailable,  he  may  again  be  holden  to 
bail,  either  on  the  bills,  &c.  Hamber  v.  Cooper,  2  Cr.  M.  8f  R. 
148,  1  Gaie,  103,  or  perhaps  for  the  original  cause  of  action,  if 
the  securities  become  unavailable  through  his  own  default  or 
fraud,  Puckford  v.  Maxwell,  6  T.  R.  52,  but  not  otherwise. 
WUttm  V.  Hamer,  8  Bing,  54.  M'Clure  v.  Pringle,  13  Price,  8. 
J^aniel  v.  Dodd,  8  Etut,  334.  So,  where  the  defendant  was  dis- 
charged in  the  first  action,  on  the  ground  that  the  warrant  on 
the  writ  had  been  altered,  this  having  occurred  without  the 
plaintiff's  knowledge,  it  was  holden  that  he  might  again  arrest 
the  defiendant  for  the  same  cause.  Housin  v.  Barrow,  6  T.  R, 
218.  And  if  a  defendant  be  arrested  at  a  time  when  he  is  pri- 
vileged from  an  arrest,  and  be  discharged  on  that  ground,  he 
may  be  again  arrested,  even  on  the  same  capias.  Barrack  v. 
Newton,  10  Law,  J.  182,  qh.  So,  if  a  defendant  be  holden 
to  bail,  and  the  cause  be  referred  before  verdict,  he  may  again 
be  holden  to  bail  in  an  action  on  the  award,  the  first  bail 
being  discharged  by  the  reference.  Collins  v.  Powell,  2  T.  R. 
t56.  But  if  in  the  first  action,  the  defendant  be  discharged, 
OT  the  bail  exonerated,  or  the  proceedings  rendered  un- 
available, from  the  default  or  laches  of  the  plaintiff,  he  will 
not  be  allowed  to  hold  the  defendant  to  bail  a  second  time, 
cither  in  an  action  on  the  judgment,  or  in  a  second  action 
for  the  same  cause.  For  instance,  if  the  defendant  be  super- 
i«ded  in  the  first  action,  by  reason  of  the  plaintiff  not  pro- 
ceeding against  him  in  due  time,  he  will  not  be  allowed  to 
hold  the  defendant  to  bail,  either  in  a  second  action  for  the 
ttme  cause,  Imlay  v.  Ellison,  3  East,  309,  or  in  an  action 
upon  the  judgment  in  the  former  suit,  Blandford  v.  Foote, 
Cowp,  72,  even  although  the  supersedeas  were  in  an  inferior 
court.  EengUmd  v.  Lewis,  3  D.  8f  R.  189.     And  where  the 
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plaintiff,  after  holding  the  defendant  to  bail,  and  proceeding 
to  verdict  against  him,  took  from  him  three  bills  as  a  collateral 
security ;  and  the  defendant  being  afterwards  rendered  by  his 
bail,  and  being  superseded  on  account  of  the  plaintiffs  not 
charging  him  in  execution,  was  again  arrested  at  the  suit  of 
the  plaintiff  upon  the  bills ;  the  court,  upon  application,  dis- 
charged him.  Dcuiiel  v.  Dodd,  8  East,  334.  So  after  a  nm 
pros  in  the  first  action,  if  the  plaintiff  again  cause  the  de- 
fendant to  be  arrested  for  the  same  cause  of  action,  the  latter 
shall  be  discharged,  unless  the  plaintiff  shew  that  the  non 
pros  arose  from  some  mistake  or  the  like,  and  that  the  second 
arrest  was  not  for  the  purpose  of  vexing  or  harassing  the 
defendant.  Archer  v.  Ckampneys,  I  Brod.  8f  B.  289.  WiUiami 
V.  Thacker,  Id,  514.  See  Turton  v.  Hayes,  1  Sir,  439.  semb. 
cont.  Where  a  plaintiff  discontinues  the  first  action,  for  any 
cause  that  might  render  the  further  proceedings  in  it  nugatory 
or  bad,  as  for  instance,  where  he  had  adopted  a  wrong  form 
of  action.  Bates  v.  Barry,  2  WUs.  381,  or  brought  the  action 
in  a  wrong  court,  Paine  v.  Gawdery,  3  D.  8f  R.  33,  or  the  like, 
he  may  again  hold  the  defendant  to  bail  for  the  same  cause,  after 
the  discontinuance  of  the  first  action  is  perfected  by  the  costs 
being  taxed  and  paid.  Belifont  v.  Levy,  2  Str.  1209.  Moiling  v. 
Buckholtz,  3  M.  ^  S.  153  ;  and  see  Price  v.  Day,  1  Cr.  M.  ^ 
R.  937.  But  where  a  detainer  was  lodged  against  a  prisoner, 
already  in  custody  in  execution  in  another  suit,  but  the  de- 
tainer being  for  too  small  a  sum,  the  plaintiff  obtained  the 
usual  rule  to  discontinue  on  payment  of  costs,  and  before  the 
costs  were  paid,  lodged  another  detainer  for  the  correct  sum 
against  the  defendant :  this  was  objected  to,  as  the  costs  had 
not  been  paid ;  but  the  court  held  it  regular,  saying  that  this 
was  not  like  the  case  of  a  .fresh  arrest,  which  cannot  be  made 
until  after  the  costs  have  been  paid.  JVHte  v.  Gompertz,  5  B. 
^  A.  905.  See  S.  C.  I  D.SiR.  556,  cont.  Where  a  plaintiff, 
however,  discontinued  his  first  action,  because  it  was  com- 
menced before  the  time  of  credit  had  expired,  and  afterwards 
commenced  a  fresh  action  for  the  same  cause,  and  again  held 
the  defendant  to  bail :  the  court  held  that  he  had  no  right  to 
do  so,  and  discharged  the  defendant.  Wheelwright  v.  Joseph, 
5  M.  8f  S.  93.  And  the  same  in  all  cases,  where  the  first 
arrest  was  improper,  or  the  second  vexatious.  Where  the 
plaintiff  arrested  the  defendant  for  two  items,  and  recovered 
for  one  of  them  only,  offering  no  evidence  on  the  other,  and 
then  held  the  defendant  again  to  bail  for  the  other,  the  court 
discharged  him.  Hamilton  v.  Pitt,  7  Bing.  230. 

Executors  may  hold  a  party  to  bail,  for  a  debt  due  to  their 
testator,  although  the  testator  in  his  lifetime  had  holden  the 
defendant  to  bail  for  the  same  debt;  Mellin  v.  Evans,  1  Cromp. 
^  J.  82 ;  that  is,  supposing  the  first  action  to  have  abated. 
So,  the  assignees  of  a  bankrupt  may  hold  a  party  to  bail  for  a 
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debt  due  to  the  bankrupt's  estate,  although  the  bankrupt,  be- 
fore his  bankruptcy,  had  holden  the  defendant  to  bail  for  the 
same  cause.  Barnes  v.  Maton,  1  Tidd,  175.  But  where  a 
baiJable  action  was  brought  by  assignees  in  the  name  of  the 
bankrupt,  and  the  defendant  arrested,  it  was  holden  that  the 
defendant  could  not  afterwards  be  holden  to  bail  at  the  suit  of 
tiie  assignees,  for  the  same  cause  of  action,  until  the  first  action 
had  been  discontinued  and  the  costs  paid.  Carter  v.  Hart,  1 
CM.  276. 

By  R.  G.  H.  2  W.  4,  s.  7,  "after  non  pros,  nonsuit,  or  dis- 
continuance, the  defendant  shall  not  be  arrested  a  second 
time,  without  the  order  of  a  judge."  The  only  alteration  this 
role  makes  in  the  practice,  is,  that  in  the  particular  cases 
mentioned  in  it,  a  judge's  order  must  be  obtained,  before  the 
defendant  is  holden  to  bail  in  the  second  action ;  the  judge, 
in  considering  whether  an  order  shall  be  granted,  will  still  be 
guided  by  the  former  decisions  upon  the  subject.  The  rule 
also  is  strictly  confined  to  the  cases  of  non  pros,  nonsuit,  and 
discontinuance ;  Cantellow  v.  Freeman,  1  Cr.^M.  536 ;  and  in 
cases  within  it,  it  is  not  necessary  to  indorse  on  the  writ  that 
it  is  sued  out  by  leave  of  a  judge;  Richards  v.  Stuart,  2  Dowl. 
754;  and  the  irregularity  of  suing  it  out  without  leave,  will  be 
waived  by  the  defendant's  attorney  undertaking  to  put  in  bail. 
UoUiday  v.  Lowes,  3  Bmg,  N.  C.  541. 


2.  The  Affidavit. 

Title.']  If  the  writ  of  summons  have  been  sued  out,  at  the 
time  the  affidavit  is  sworn,  then  as  there  is  a  cause  in  court, 
this  affidavit  must  of  course  be  intituled  in  the  court  and 
cause.  But  if  the  affidavit  happen  to  be  made  before  the  suing 
out  of  the  writ  of  summons,  it  need  not  be  intituled.  Schktier 
V.  Cohen,  7  Mees.  &  fV,  889,  10  Law,  J.  99,  ex. 

Deponent's  additum.']  The  affidavit  must  state  the  addition 
of  the  party  making  it :  R.  G.  H,  2  W.  4,  s.  5, ;  otherwise 
the  defendant  may  be  discharged,  upon  entering  a  common 
appearance.  Jarret  v.  Dillon,  I  East,  18.  "Manufactu- 
rer,"  Smith  v.  Younger,  3  JB.  &  P.  550,  and  "Merchant," 
Vaisser  v.  Alderson,  3  M.ScS.  166,  have  been  deemed  good 
additions  of  degree  or  mystery ;  "  of  Bath,  in  the  county  of 
Somerset,"  Coppin  v.  Potter,  2  Dowl.  785,  "of  the  city  of 
London,"  Vaisser  v.  Alderson,  3  M.ScS.  166,  have  been  deemed 
good  additions  of  place.  But  in  prudence  it  may  be  advisable 
to  state  the  addition  both  of  degree  and  place,  with  more  cer- 
tainty than  in  the  instances  now  mentioned.  It  is  not  suffi- 
cient to  say  "  late  of"  such  a  place,  but  the  present  abode  of 
the  party  must  be  stated.  Sedley  v.  White,  11  East,  528. 
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Where,  however,  the  affidavit  was  "  late  of  Tyroae,  in  the 
county  of  Tyrone,  in  Ireland,  but  now  in  DuUin  Castle,"  it 
was  holden  sufficient.  Stuart  v.  Osveran,  1  Har.  &  fV.  699^ 
Where  a  foreigner,  resident  abroad,  and  who  came  to  ths 
country  merely  for  the  parpose  of  maldag  the  affidavit,,  was 
described  as  of  his  place  of  residence  in  the  foreign  country, 
and  not  of  the  place  where  the  affidavit  was  made :  the  court 
held  this  to  be  sufficient.  Bouhett  v.  Kittoe,  3  East,  154.  And! 
where  a  clerk  described  himself  as  clerk  to  ^.  B.  &  C.  D.,  o^ 
&c.  (stating  their  place  of  business),  this  was  holden  to  be 
sufficient;  Alexander  v.  Milton^  1  DawL  570,  2  Tyr.  49&. 
Haslope  v.  Thames  1  M.8l  S,  103 ;  but  merely  describing  him- 
self as  "  acting  "  as  clerk  to  them,  would  not.  Grmres  r^Brom^ 
ingt  6  Ad.  &  El.  805.  The  addition  of  place  given,  must  be 
the  true  place  of  residence  or  of  business  of  the  deponent;  if 
it  be  mis-described,  the  court,  upon  application,  wiE  discharge 
the  defendant  or  order  the  bail  bond  to  be  delivered  up  to  be 
cancelled.  Collma  v.  Goodyer,  2  B.&.C,  563.  See  further  uptm 
this  subject,  post,  tit,  "  Affidamt" 

Names  of  parties,']  Before  the  making  of  the  statute  and 
rule  of  court,  which  shall  be  mentioned  presently,  if  an  affi- 
davit to  hold  to  bail  described  the  defendant  by  his  sumaae 
and  the  initial  merely  of  his  christian  name,  it  would  be  bad, 
and  the  defendant  would  be  discharged  out  of  custody,  or  the 
bail  bond  ordered  to  be  delivered  up  to  be  cancelled ;  Reynolds 
v.  Hankin,  A  B.&A.  536.  Lahe  v.  Silk,  3  Bing.  296;  even 
although  the  action  were  brought  on  a  written  instrument, 
signed  with  the  initial  of  his  christian  name,  and  the  defendant 
had  signed  the  bail  bond  in  the  same  manner.  Parker  y.  Bent, 
2  D.  &  J2.  73.  M'Beaih  v.  Chatterly,  2D.UR,  237.  TaylM 
y.  Rviherman,  5  Moore,  264.  So,  if  the  ehiistian  name  waf 
mistaken,  as  "  James  Thomas"  for  John  Thomas,  Coles  v.  Qumt 
1  Bing.  424,  "  Josiah  "  for  Josias,  Johnson  ▼.  Ceoper,  5  Motirs, 
472,  the  court  would  discharge  the  defendant,  or  order  the 
bail  bond  to  be  cancelled^  even  although  the  dtfiBndattt  signed 
the  bail  bond  with  an  initial  corresponding  with  both  names. 
And  the  same  as^to  the  surname^.  «ein6.  See  Pinch  v.  Ceekex, 
1  Gale,  130.  Where  the  affidavit  was  made  by  a  derlr,  who^ 
described  himself  as  clerk  to  Lewis  Joseph  John-  Ntsel,  and 
swore  that  the  defendant  was  "  ju^y  and  truly  indebted  onto 
the  said  John  Noel:  the  court  hdd  it  sufficient;  the  wonl 
"  said"  referring  ta  the  party  previously  named.  Noel  v.  f¥i^ 
liams,  1  Dowl,  558. 

But  by  Stat.  3  &  4  W.  4,  c.  42,  s.  12,  "in  all  actions  on 
bills  of  exchange  or  promisaiHry  notes  or  other  written  instra- 
ments,  any  of  the  parties  to  which  ase  designated  by  the  initid 
letter  or  letters,  or  some  conttaction,  of  the  christian  or  fint 
name  or  names,  it  shall  be  sufficient,  in  any  affidavit  to  hold 
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to  bail,  and  in  the  process  or  dedaration^to  designate  such 
persons  by  the  same  initial  letter  or  letters,  or  contraction  of 
the  christian  or  first  name  or  names,  instead  of  stating  the 
cliristian  or  first  name  or  names  in  full." 

And  by  R.  G.  H.  2  W.  4.  s.  32,  in  aU  cases  "where  the  de- 
fendant is  described  in  the  process  or  affidavit  to  hold  to  bail, 
by  initials,  or  by  a  wrong  name,  or  without  a  christian  name, 
the  defendant  shall  not  be  discharged  out  of  custody  or  the 
bail  bond  d^vered  up  to  be  cancelled,  on  motion  for  the  pur- 
pose, if  it  shall  appear  to  the  court  that  due  diligence  has  been 
used  to  obtain  kqowledge  of  the  proper  name."  Where 
William  Phillips  was  holden  to  bail  by  the  name  of  James 
Phillips,  and  an  application  was  made  to  discharge  him  out  of 
custody,  on  the  ground  of  this  misnomer ;  it  appeared  by  the 
plaintiff's  affidavit  that  he  inquired  of  the  defendant's  partner, 
who  told  him  that  the  defendant's  name  was  James,  and  that 
he  had  also  made  inquiry  of  the  defendant's  bankers  :  Patte- 
son,  j.  held  this  to  be  sufficient  inquiry,  and  discharged  the 
rule.  Ladin-ook  v.  PhiUips,  1  Har.  &  W.  109.  See  aUo  Rtfsset 
V.  Hartley,  5  Nev.  &  M.  415.  CaUum  v.  Leeson,  2  Cr.  &  M. 
406.    Morgans  v.  Bridges^  et  oi.  1  B.  &  A.  647. 

Statement  of  the  debt  J]  The  affidavit  must  show,  to  the  satis- 
faction of  the  judge,  that  the  plamtifif  has  "  a  cause  of  action 
against  the  defendant  or  defendants  to  the  amount  of  twenty 
pounds  or  upwards,  or  has  sustained  damage  to  that  amount." 
2  ft  3  Vict.  c.  110,  s,  3.  The  first  part  of  the  affidavit,  there- 
fore, states  the  debt  or  other  cause  of  action,  in  the  same  man- 
ner as  used  formerly  to  be  stated  in  an  affidavit  to  hold  to  bail 
before  the  statute.  And  it  must  state  a  good  cause  of  action, 
if,  for  instance,  it  be  upon  a  special  promise  to  pay  a  sum  of 
money,  it  must  show  a  consideration  for  the  promise,  and  a 
breach.  Where  the  affidavit  stated  a  promise  by  the  defend- 
ant to  marry  the  plaintiff  within  a  certain  time,  or  pay  her 
1,000/.,  it  was  holden  insufficient,  because  it  did  not  state  any 
promise  by  the  plaintiff  to  marry  the  defendant,  or  any  other 
consideratioD  for  his  promise  to  marry  her.  Macpherson  v.  Lovie, 
I  £.  &  C.  108.  So,  an  affidavit  on  articles  of  agreement,  not 
stating  the  consideration,  or  showing  that  they  were  under  seal, 
was  holden  bad.  Walker  v.  Gregory,  1  Dowl.  24.  So,  where  the 
affidavit  stated  that  the  defendant  was  indebted  to  the  plaintiff 
in  50/,,  under  an  agreement  between  them,  by  which  the  de- 
fendant agreed  to  forfeit  50/. ;  but  it  stated  no  breach  of  the 
agreement :  the  court  held  it  to  be  insufficient.  SHnton  y. 
Bughes,  6  r.  R.  13.  See  Waters  v.  Joyce,  1  2).  &  JR.  150. 
And  the  affidavit  must  contain  every  averment,  which  vTOuld 
be  necessary  in  a  dedaxation  for  the  same  cause,  to  show  a 
good  cause  of  action.  Therefore,  where  an  affidavit  stated  the 
defendant  to  be  indebted  to  the  plaintiff  in  1000/.,  "  under  an 
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agreement  in  writing,  whereby  the  defendant  undertook  to  pay 
the  plaintiff  the  balance  of  accounts,  which  balance  is  still  due 
and  unpaid,"  without  stating  that  the  balance  was  1000/.,  it 
was  holden  to  be  insufficient.  Hatfield  v.  Linguard,  6  T.  R. 
217.  So,  where  an  award  directed  that  one  of  two  parties 
should  pay  the  costs  of  the  reference,  and  that  the  other  should 
repay  him  on  demand ;  and  the  former  having  paid  these  costs, 
made  an  affidavit  of  debt  against  the  latter,  stating  the  pay- 
ment, but  not  alleging  any  demand  of  repayment ;  the  court 
held  this  to  be  insufficient,  even  although  the  defendant  was 
holden  to  bail  under  a  judge's  order.  Driver  v.  Hoodt  1  B.&C. 
494.  And  see  Anon.  1  Dowl.  5.  So,  an  affidavit  on  an  agree- 
ment to  pay  251.,  as  defendant's  proportion  of  certain  business 
the  plaintiif  was  to  procure  his  attorney  to  do,  and  which  was 
done,  was  holden  bad,  because  it  did  not  state  that  the  plaintiff 
had  paid  his  attorney.  Toumsend  v.  Bums,  1  Dowl,  662.  2 
Cromp.  and  J.  468.  Where  a  party  may  be  holden  to  bail  in 
debt  on  statute,  the  affidavit  must  state  all  the  facts  necessary 
to  bring  the  case  within  the  words  and  meaning  of  the  statute. 
See  Davis  v.  Mazzvnghi,  1  T.  R.  705.  Watson  v.  Shaw,  2  T.  R. 
654.  Holland  v.  Botkmar,  4  T.  R.  228.  The  affidavit  must 
also  show,  either  expressly  or  by  necessary  implication,  that 
the  sum  sought  to  be  recovered  is  due  and  payable,  and  un- 
paid, at  the  time  of  making  the  affidavit.  Smith  v.  Kendal,  1 
D.  &  R,  232.  Mackenzie  v.  Mackenzie,  \  T,  R,llG.  Anon. 
1  Dowl.  5.  See  Phillips  v.  Turner,  3  Dowl.  163.  Barnard  v. 
Nevill,  3  Bing.  126.  See  Shepherd  v.  0* Brian,  1  Mees.  &  W, 
601.  If,  however,  any  thing  stated  in  an  affidavit  can  be  re- 
jected as  surplusage,  it  shall  not  vitiate  it.  And,  therefore, 
where  an  affidavit  stated  that  Randle  Sutton  was  indebted  to 
the  plaintiff  in  a  certain  sum,  for  money  paid  by  the  plaintiff 
for  the  said  Randle  Jackson,  the  court  held  that,  as  there  was 
nothing  in  the  affidavit  to  satisfy  the  word  "  send,'*  if  "  Jack- 
son" were  to  be  retained,  the  word  "Jackson"  mi^ht  be  re- 
jected as  surplusage,  and  the  affidavit  would  then  be  good. 
Hughes  V.  Sutton,  3  M.8cS.  178.  And  tee  Noel  v.  fFiffiami, 
1  Dowl.  568,  ante,  p.  142.  Care  must  be  taken  that  the  cause 
of  action  to  be  stated  in  the  affidavit,  be  that  for  which  the 
plaintiff  intends  to  declare ;  otherwise  the  court,  upon  appli- 
cation, will  order  an  exoneretur  to  be  entered  on  the  bwl- 
piece,  or,  if  bail  be  not  perfected,  will  order  the  bail  bond  to 
be  delivered  up  to  be  cancelled,  or  the  defendant  to  be  dis- 
charged. Spalding  v.  Mure,  6  T.  R.  363.  Tethermgton  v. 
Gelding,  7  T.  ii.  80.  Atwood  v.  Rattenbury,  5  Moore,  209- 
And  see  Brookes  v.  Clark,  2  D.9tR,l48. 

The  necessary  facts  also  must  be  stated  with  sufficient  par- 
ticularity, that  the  court  may  see  whether  a  bailable  cause  of 
action  is  stated  in  it  or  not.  Therefore  a  mere  general  state* 
ment  of  the  cause  of  action,  as  that  the  defendant  is  indebted 
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in  so  much  "  on  promises,"  Cope  v-  Cooke,  2  Doug.  467,  or 
"  upon  breach  of  articles,"  1  Tidd.  183,  or  "  in  trover,"  Huh- 
bardy.  Pacheco,  1  H,  Bl.  218,  or  the  like,  or  a  general  state- 
ment that  the  defendant  is  indebted  to  the  plaintiff  in  the  sum 
of  600/.  without  stating  for  what  cause,  Cooke  v.  Dobree ;  and 
tee  PoUeri  v.  De  Soma,  4  Taunt,  154,  would  be  bad.  And  the 
facts  must  be  stated  with  such  certainty,  that  an  indictment 
for  perjury  may  be  maintained,  if  it  be  really  false.  In  one 
case  where  the  affidavit  stated  the  defendant  to  be  indebted  to 
the  plaintiff  in  the  sum  of  500/.  '*  upon  an  account  stated 
between"  them,  without  alleging  that  it  was  stated  by  them, 
or  by  the  defendant :  Coleridge,  J.  (after  consulting  the  other 
judges  of  the  King's  Bench),  held  it  to  be  bad ;  because  con- 
sistently with  the  affidavit,  the  account  might  have  been 
stated  by  a  third  person,  without  the  privity  or  consent  of 
the  parties,  and  no  debt  actually  subsist.  Hooper  v.  Vestris,  T. 
1837,  M.  S,  But  this  case  was  at  first  doubted,  Debenham  v. 
Chambers,  6  Dowl.  101,  and  has  since  been  over-ruled;  Bal- 
mnno  v.  May,  Id.  526.  Tyler  v.  Campbell,  3  Bing,  N.  C.  675  ; 
and  now,  if  the  cause  of  action  be  stated  in  the  affidavit,  with 
the  same  certainty  as  in  a  declaration,  it  will  be  deemed  suffi- 
cient. Id.  The  aJlegation,  however,  that  the  defendant  "is 
indebted"  toi,the  plaintiff,  will  not  aid  the  statement  in  the 
affidavit  in  this  respect,  Kelly  v.  Curzon,  1  Har.  &  W.  678,  per 
Uttledale,  J.,  although  it  may  perhaps  in  others.  See,  Coppinger 
V.  Beaton,  8  T.  JR.  338.  Lambert  v.  Wray,  3  Dowl.  169.  Pick- 
man  V.  CoUis,  Id.  429.    Masters  v.  Billing,  Id.  761. 

The  statement  also  must  be  positive,  and  not  merely  by  way 
of  aigument.  Thus,  where  in  an  action  for  double  rent,  for 
holding  over,  the  affidavit  stated  the  notice  to  quit,  and  the 
holding  over,  whereby  an  action  accrued,  &c.:  the  court 
held  it  bad,  because  it  merely  stated  the  debt  by  way  of  argu- 
ment ;  and  they  accordingly  discharged  the  defendant.  Wheeler 
V.  Copekmd,  5  T.  R.  364.  Where  the  affidavit  stated  an  agree- 
ment for  the  sale  of  some  property,  the  sale,  and  the  value,  by 
reason  whereof  the  defendant  became  indebted  to  the  plaintiff 
in  a  certain  sum,  that  the  plaintiff  received  only  so  much  on 
account,  by  reason  whereof  the  defendant  was  indebted  to  him 
in  so  much,  &c. :  this  was  holden  bad,  for  the  same  reason. 
Fowler  v.  Morton,  2  J3.  &  P.  48 ;  and  see  Blioorthy  v.  Maunder^ 
5  Bing*.  295.  Long  v.  lAnek,  3  WUs.  154.  Also,  swearing  to 
a  debt,  "  as  appears  by"  certain  books  or  papers,  or  by  any 
similar  reference  to  documents,  Powell  v.  Portherch,  ]2  T.  R, 
55.  Williams  v.  Jackson,  3  T.  R.  575.  Anon.  1  PfHs.  121. 
RoUin  v.  Mills,  1  Wils.  279.  Kdly  v.  Devereux,  I  WUs.  339. 
Jenmngs  v.  Martin,  3  Burr.  1441,  or  as  deponent  has  been  in- 
formed and  believes,  or  the  like,  renders  the  affidavit  bad;— 
eicept  in  the  case  of  executors  and  assignees  of  bankrupt^ 
(See  Appendix,  tit.  "  Affidavit  to  hold  to  bail,")  or  in  the 
VOL.  I.  h 
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statement  of  the  amount  of  damage  sustained,  in  an  action 
for  a  tort.  Hodgson  v.  Dowell,  6  Dotcl.  344.  Where  the  affi- 
davit stated  that  the  defendant  "in"  indebted,  instead  of 
"  is  "  indebted,  it  was  holden  bad.  Reeks  v.  Groneman,  2  ffils. 
224.  Where  it  stated  the  defendant  to  be  indebted,  but  did 
not  say  to  the  plaintiff,  it  was  also  holden  insufficient.  Balbi 
V.  Batley,  6  Taunt.  25. 

And  lastly,  one  affidavit  cannot  be  made,  to  hold  to  bail  in 
two  or  more  actions,  either  stating  debts  as  due  to  different 
plaintiffs,  Dean  of  Exeter  v.  Seagell,  6  T.  i2.  688,  or  from  dif- 
ferent defendants.  Hussey  v.  mison,  5  T,  R.  254.  Gilly  v. 
Lockyer,  1  Doug.  217-  Goodwin  v.  Parry,  4  T.  R.  517.  The 
affidavit  in  such  a  case  is  void,  and  may  be  objected  to  at  any 
time,  even  after  the  defendant  has  taken  a  step  in  the  cause. 
Hussey  v.  Wilson,  5  T.  R.  254.  There  is  no  objection,  however, 
to  include  in  one  affidavit,  several  causes  of  action,  which  may 
be  included  in  the  same  declaration.  See  the  Appendix,  tit. 
"  Affidavit  to  hold  to  bail," 

Statement  that  the  defendant  is  going  abrocul.']  The  affidavit 
must  show,  to  the  satisfaction  of  the  judge,  "  that  there  is 
probable  cause  for  believing  that  the  defendant,  or  any  one  or 
more  of  the  defendants,  is  or  are  about  to  quit  England,  unless 
he  or  they  be  forthwith  apprehended."  2  &  3  t^t.  c.  1 10,  s.  3. 
It  is  not  necessary,  however,  to  show  that  the  defendimt  is 
about  to  quit  England,  to  evade  the  process  of  the  court  or  the 
payment  of  the  debt ;  it  is  sufficient  if  facts  are  stated  suffi- 
cient to  satisfy  the  judge  that  he  is  about  to  leave  England  for 
such  a  time,  that  he  is  not  likely  to  be  forthcoming  to  satisfy 
the  plaintiff's  execution,  at  the  period  when  he  will  be  entitled 
to  it  in  the  ordinary  course  of  proceeding.  And,  therefore, 
the  Court  of  Exchequer  held  that  an  order  might  be  made  to 
arrest  a  defendant,  who  was  an  officer  in  the  army,  and  was 
about  to  go  to  Ireland  for  the  purpose  of  joining  his  regiment 
there.  Larchin  v.  Willan,  4  Mees.  &  fV.  351,  8  Law  J.  19  «ar. 
It  will  not  be  sufficient,  however,  to  state  merely  the  plaintiff's 
suspicion  of  the  defendant's  intention  to  quit  England,  but 
facts  must  be  stated,  to  satisfy  the  judge  that  there  is  probable 
cause  for  believing  such  to  be  the  case.  See  per  Coleridge,  J., 
in  Harvey  v.  0*Meara,  7  Dowl.  736.  In  one  case  it  was  holden 
by  the  Court  of  Common  Pleas,  that  besides  these  facts,  the 
deponent  should  add  his  belief  that  the  defendant  was  about 
to  quit  the  country ;  Bateman  v.  Dunn,  5  Bing.  N,  C.  49,  8 
Law  J.  17  cp. ;  in  another,  the  Court  of  Exchequer  held  that 
although  this  was  usual,  it  was  not  necessary,  because  by  the 
terms  of  the  statute  it  is  the  judge  who  has  to  form  his  belief 
upon  the  subject,  and  not  the  plaintiff.  fVillis  v.  Snook,  8  M. 
&  fV.  147,  10  Law  J.  266  ex.  It  will  perhaps  be  safer  to  add 
the  plaintiff's  belief;  for  facts  may  be  stated  to  induce  the 
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judge  to  believe  it  to  be  the  defendant's  intention  to  leave 
England,  and  the  plaintiff  at  the  time  may  have  knowledge  of 
other  facts  which  would  disprove  the  intention. 

Jurat.']  The  jurat,  if  the  affidavit  be  sworn  before  a  judge, 
is  thus : — "  sworn  at  my  chambers  in  Roll's  Oardens,  Chmicery 

Lane,  this day  of 1842,  be/are  me, ."     Or  if 

before  a  commissioner : — "  StDom  at in  the  county  of 

this day  of 1842,  before  me, 

L.  M., 
A  commissioner  of  the  said  Court  of 
Queen's  Bench  [or  C.  P.  or  Ex."] 

Where  the  affidavit  was  sworn  before  a  judge,  and  the  de- 
ponent signed  it,  and  was  swcm  to  it,  but  it  was  not  signed 
by  the  judge,  before  the  order  was  made,  nor  until  after  the 
capias  had  issued,  and  the  defendant  was  arrested  upon  it :  the 
court  held  that  this  was  not  an  affidavit,  at  the  time  the  order 
was  made,  and  they  set  aside  the  order  and  capias  for  irregu- 
larity. Bill  V.  Bament,  9  DowL  810. 

When  to  be  made,]  The  affidavit  should  be  made  shortly  be- 
fore the  suing  out  of  the  process.  Where  it  was  made  in 
July,  1744,  at  a  time  when  the  plaintiff  was  going  abroad,  and 
the  process  was  not  sued  out  until  May,  1747,  the  court  dis- 
charged the  defendant  on  common  bail,  saying,  that  although 
the  debt  might  be  due  in  1744,  it  did  not  follow  that  it  was 
still  owing  in  1747.  Collier  v.  Hague,  2  Str.  1270.  It  remains 
in  force  for  one  year ;  Ramsden  v.  Maugham,  4  Dowl.  403 ; 
after  which  process  cannot  regularly  be  sued  out  upon  it. 
Pitches  v.  Davey,  1  Tidd.  192.    Stewart  v.  Freeman,  Id. 

Where  made.]  The  affidavit  may  be  made  in  this  country, 
or  in  Ireland,  Scotland,  any  of  the  British  colonies,  or  in  any 
foreign  country ;  the  only  distinctions  are,  as  to  the  person  be- 
fore whom  it  is  to  be  sworn.  O* Mealy  v.  Newell,  8  East,  364. 
Prench  v.  Bellew,  I  M.  8f  S.  302.  Although  made  in  a 
foreign  country,  it  must  be  in  the  English  language,  and  in- 
terpreted, if  necessary,  to  the  deponent.  See  Marzetti  v. 
Jouffroy,  1  Dowl.  41,  and  it  must  state  the  sum  as  in  "pounds 
sterling  English."  Picardo  v.  Machado,  4  B.  8f  C.  886.  In 
other  respects,  these  affidavits  must  be  the  same  as  those 
sworn  in  this  country.  NesMt  v.  Pym,  7  T,  R.  376  n. 

By  whom.]  It  is  usually  made  by  the  plaintiff  himself.  But 
it  may  be  made  by  his  agent  or  collector.  Short  v.  Campbell, 
3  Dowl.  481,  1  Gale,  60,  and  see  Monro  v.  Spinks,  8  T.  R. 
284.  Cass  v.  Levy,  8  T.  R.  520,  or  by  any  other  person  wh 
will  swear  positively  to  the  debt,  King  v.  Lord  Turner,  1  Chi 
58.  Luyijes,  I  B.8f  P.  I.  Andriouy.  Morgan,  4  Taunt,  231,  a 
h2 
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the  court  will  not  inquire  into  the  deponent's  means  of  know- 
ledge. Per  Coleridge,  J.  in  Harrison  v.  Turner,  4  DowL  75. 
And  it  is  no  objection  to  say  that  the  deponent  has  been  coor 
victed  of  a  conspiracy.  Park  v.  Strockley,  4  D.  Sf  R.  144,  or  of 

felony.  Aiion  1  Chit.  165. 

Befure  whom  swomJ]  The  affidavit  may  be  sworn  before 
the  officer  who  issues  the  first  process ;  12  G.  1,  c.  29 ;  for- 
merly, in  the  Queen's  Bench,  before  the  signer  of  the  writs;  in 
the  Common  Pleas,  before  the  filacer  for  the  proper  county; 
in  the  Exchequer,  before  one  of  the  masters,  or  his  deputy 
signer  of  the  writs ;  but  now  before  one  of  the  masters,  or 
before  the  clerk  or  deputy  in  the  master's  office  whose  duty  it 
may  be  to  sign  the  writs.  Where  an  alias  or  pluries  capias 
therefore  is  sued  out,  if  it  be  sued  out  within  the  time  limited 
by  the  judge's  order,  it  is  not  necessary  that  there  should  be 
a  fresh  affidavit  of  debt,  because  there  is  ahready  an  affidavit 
made  before  the  officer  who  issued  the  first  process.  Even 
formerly  in  the  Common  Pleas,  where  the  filacer,  who  issued 
the  alias  and  pluries,  was  not  always  the  same  who  issued  the 
first  writ,  there,  although  the  alias  were  issued  by  a  different 
officer,  it  was  not  necessary  to  file  with  him  a  fresh  afladavitot 
debt,  but  it  was  sufficient  if  you  obtained  an  office  copy  of 
the  affidavit  already  made,  from  the  office  where  it  was  filed, 
and  filed  it  with  the  filacer  who  signed  the  alias,  &c.  See 
Baker  v.  Allen,  7  B.  ^  C.  526.  Rodwell  v.  Chapman,  I  Doai- 
634.  A  plaintiff,  however,  sometimes,  instead  of  suing  out 
an  alias  or  pluries,  sues  out  a  capias  into  a  different  county. 
And  in  such  cases,  as  in  all  the  courts  at  present,  such  writs 
are  always  signed  by  the  same  officer  who  signed  the  first 
writ,  a  fresh  affidavit  to  hold  to  bail  is  not  necessary.  See 
Ranisden  v.  Maugham,  4  Dotol.  403.  Rock  v.  Johnson,  Id. 
405.  and  see  Young  v.  Beck,  1  Cr.  M.  8f  R.  448,  overrvHag 
Beck  V.  Young,  2  Dowl.  462.  Where  an  afiSdavit  purported 
to  be  sworn  "at  the  King's  Bench  office  before  Thomtt 
Chambre,"  it  was  holden  sufficient,  although  it  did  not  appear 
upon  the  face  of  it  that  Thomas  Chambre  was  an  officer  of 
the  court.  Howell  v.  JVUkins,  7  B.  8f  C.  783.  And  where  « 
affidavit  purported  in  the  jurat  to  be  sworn  before  J.  Y. 
"  deputy  filacer,"  it  was  holden  good,  although  not  intitalfid 
in  the  court.  Bland  v.  Drake,  1  Chit.  165.  If  the  affidavit  be 
made  by  a  foreigner,  not  understanding  the  English  languagei 
an  interpreter  must  be  sworn  to  interpret  it  to  him,  he  must 
be  sworn  to  his  interpretation,  and  all  this  must  be  stated  in 
the  jurat.  Marzetti  v.  Jougroy,  1  Dowl.  41. 

In  the  country,  the  affidavit  is  sworn  before  a  commissioner 
of  the  court  for  taking  affidavits ;  and  it  is  no  objection  that 
such  commissioner  is  Sie  plaintiff's  attorney.  R.  G.  H.  2  fr.4, 
s.  6.    In  town,  it  may  be  sworn  in  court,  or  before  a  judge  of 
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the  court;  12  G,  I,  c,  29 ;  or  before  a  judge  of  any  other  of 
the  coorts  of  law  at  Westminster,  if  it  be  intituled  of  the  court 
inwbidi  it  is  to  be  used.  R.  G.  H.  2  W.  4,  s.  4. 

In  Ireland,  Scotland,  and  the  colonies,  an  affidavit  sworn 
before  a  magistrate,  was  always  deemed  sufficient  to  obtain  a 
judge's  order  to  hold  to  bail  in  this  country,  upon  the  signa- 
ture to  the  jurat,  and  the  authority  of  the  magistrate  to  take 
affidavits,  being  verified  by  an  affidavit  made  in  this  country. 
See  Sharp  v.  Johnston,  2  Bing.  N.  C.  246,  4  Dowl,  324.  So 
an  affidavit,  purporting  to  be  sworn  before  the  chief  justice  of 
the  King's  Bench  in  Ireland,  and  the  signature  verified  by 
an  affidavit  made  here,  has  been  holden  sufficient  to  obtain  a 
judge's  order  to  hold  to  bail  in  this  country,  although  the 
place  where  the  affidavit  was  sworn  was  not  mentioned  in  the 
jurat,  French  v.  Belleu),  1  M.  8f  S.  302.  By  3  &  4  W.  4, 
c.  42,  8.  42,  however,  the  courts  of  law  at  Westminster  were 
empowered  to  appoint  commissioners  in  Ireland  and  Scotland, 
for  taking  affidavits;  and  they  have  accordingly  done  so. 
Whether,  since  the  appointment  of  these  comrtiissioners,  an 
affidavit  sworn  before  a  justice  of  the  peace  in  Ireland  or 
Scotland,  as  formerly,  can  be  received  in  the  courts  in  this 
country,  has  not  been  decided.  See  Sharp  v.  Johnston,  2  Bing. 
N.  C.  246,  4  Dowl.  324.  If  the  affidavit  be  sworn  before  one 
of  these  commissioners,  his  signature  to  the  jurat  need  not  be 
verified  by  affidavits  as  formerly.  As  to  the  jurat  in  such  a 
case,  See  Daley  y.  D^Arcy  Mahon,  6  Dowl.  192. 

In  foreign  countries,  the  affidavit  may  be  sworn  before  the 
mayor  or  other  magistrate  of  the  place ;  and  upon  his  sig- 
nature to  the  jurat,  and  his  authority  to  administer  oaths  and 
take  affidavits,  being  verified  by  an  affidavit  made  in  this 
country,  a  judge's  order  may  be  obtained  upon  it  for  holding 
the  defendant  to  bail.  &  Mealy  v.  Newell,  8  East,  364.  and  see 
Dalmerv.  Barnard,  7  T.  R.25}.  Whether  an  affidavit  can 
legally  be  sworn  before  a  British  consul  in  a  foreign  country 
has  been  doubted;  Picardo  v.  Machado,  4  B.  ^  C.  886;  it 
may,  perhaps,  before  a  consul  general.  See  6  G.  4  c.  87,  s.  20. 
Re  Barber,  4  D<nDl.  640, 

Discharge  of  defendant,  when,  Sfc."]  If  the  affidavit  be  insuf- 
ficient, by  reason  of  any  defect  in  the  title,  the  body  of  it,  or 
the  jurat,  as  already  mentioned,  the  court  upon  application 
^  discharge  the  defendant,  or  order  the  bail  bond  (if  he  have 
given  one)  to  be  delivered  up  to  be  cancelled,  on  his  entering 
a  common  appearance.  This  application,  however,  must  be 
made  within  a  reasonable  time,  otherwise  the  court  will  not 
entertain  it.  Fowell  v.  Petre,  5  Dowl.  276,  1  Nev.  ^  P.  227. 
firley  v.  Rallett,  2  Dowl.  708,  and  see  Mammat  v.  Mathew, 
2  Dowl.  797.    The  court  have  also  refused  to  entertain  it. 
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after  bail  perfected,  Chapman  v.  SnoWt  1  fi.  ^  P.  132.  J<mes 
V.  Price,  1  Easty  81,  or  after  bail  put  in,  Dalton  ▼.  Barnes,  1 M. 
4r  ^.  230.  D* Argent  v.  rttTonf,  1  £as^,  334.  Morgan  v.  Bayto, 
3  D<nDl.  117.  Keet7tf9  y.  Hucker,  2  Tyr.  161,  though  put  in 
merely  for  the  purpose  of  render,  Skamman  v.  WhaUey,  6 
Taunt.  185,  or,  it  seems,  after  the  time  for  putting  in  bail  fass 
expired.  Tucker  v.  Colegate,  2  Chrnip.  ^  J.  489.  And  where 
a  defendant,  hearing  that  a  bailable  writ  was  out  against 
him,  voluntarily  gave  a  bail  bond,  the  court  held  that  he  could 
not  afterwards  object  to  the  affidavit  to  hold  to  bail.  Norton  t. 
Danvers,  7  T.  R.  375. 

Formerly  defects  in  an  affidavit  might,  in  some  cases,  be 
remedied  by  a  supplemental  affidavit,  in  the  court  of  Common 
Pleas,  but  not  in  the  court  of  King's  Bench.  Now,  however, 
hy  R.  G.  H.  2  W.  4,  s.  9,  '*  no  supplemental  affidavit  shall  be 
allowed,  to  supply  any  deficiency  in  the  affidavit  to  hold  to 
bail." 

On  the  other  hand,  the  defendant  will  not  be  allowed  to 
contradict  the  cause  of  action  stated  in  the  affidavit  to  hold  to 
bail,  Imlayy,  Ellefsen,  2  East,  453.  Smith  v.  Fraser,  I  fF.  Bl. 
1 92 .  Brackenbury  v.  Needham,  1  Dowl.  439 .  Nor  will  the  court 
receive  any  explanation  from  him,  by  way  of  confession  and 
avoidance  of  the  facts  stated  in  such  affidavit ;  Emmerson  v. 
Hawkins,  1  Wils.  335,  Say,  53.  Massely.  Angel,  6  D.  8fR.  15; 
although  there  are  some  instances  of  the  court  of  Common 
Pleas  having  formerly  done  so.  See  Young  v.  Moore,  2  WUt. 
67.  Shaw  V.  Hawkins,  Barnes,  66.  Manning y.  Williams,  Bama, 
58.  But  the  general  rule  is,  that  the  court  will  not  enter  into 
any  examination  of  the  merits,  upon  a  motion  to  discharge  a 
defendant  upon  entering  a  common  appearance,  or  to  have 
the  bail  bond  delivered  up  to  be  cancelled.  Per  Holt,  C.  J. 
I  Salk,  100.  Birch  v.  Douglas,  Barnes,  52.  Burton  v.  Hatoorth, 
1  Nev.  8f  M.  318.  M'Ginnis  v.  M*Curling,  6  D.SfR.  16.  Even 
where  the  plaintiff,  having  holden  the  defendant  to  bail,  and 
having  also  proceeded  in  equity  for  the  same  matter,  was  put 
to  his  election  there,  and  elected  to  proceed  in  equity,  and 
thereupon  a  perpetual  injunction  was  granted  as  to  the  action 
at  law:  the  court  of  Common  Pleas  refused  to  interfere. 
Horsley  v.  Walstab,  7  Taunt.  285.  And  that  court  also 
refused  to  order  the  bail  bond  to  be  cancelled,  on  an  affidavit 
that  the  plaintiff  could  not  be  found.  Brown  v.  Moore,  4 
Bing.  148.  There  have  been,  however,  some  few  exceptions 
to  this,  under  peculiar  circumstances.  Where  the  defendant 
was  holden  to  bail  on  a  bill  of  exchange  or  order,  and  by  the 
declaration  it  afterwards  appeared  that  the  instrument  was  a 
mere  order  for  the  payment  of  money,  when  it  should  be 
received  from  a  third  person ;  the  court  discharged  the 
defendant  on  common  bail.  Wilks  v.  Adcock,  8  T.  R,  27.    So, 
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where  it  appeared  that,  shortly  before  the  arrest,  the  plaintiff 
in  his  schedule  in  the  insolvent  court  described  the  defendant 
as  a  creditor  for  £4000,  and  also  in  a  letter  mentioned  him  as 
one  of  his  principal  creditors :  the  court  granted  a  rule  nisi 
to  discharge  the  defendant ;  and  these  facts  not  being  denied 
in  answer,  they  made  the  rule  absolute.  Nizetich  v.  Bonacich, 
bB,Sf  A.  904.  So,  where  in  1835,  the  defendant  was  arrested 
for  £72  aUeged  to  be  due  for  the  board  and  maintenance  of 
his  children  from  the  year  1818  to  1823:  the  court  of 
Common  Pleas,  upon  an  affidavit  that  the  money  had  been 
paid,  granted  a  rule  nisi  to  discharge  the  defendant ;  and  upon 
cause  shewn  afterwards,  the  matter  was  referred  to  the  pro- 
thonotary.  Tucker  v.  Tucker,  I  Hodg.  15.  So,  where  the 
defendant  was  arrested  for  the  penalty  in  a  bastardy  bond, 
and  applied  to  be  discharged  upon  an  affidavit  that  the  sum 
of  £3  only  was  due :  the  court  expressed  great  indignation  at 
the  arrest,  but  doubted  whether  they  could  relieve  the  de- 
fendant upon  motion ;  at  last,  however,  they  granted  the  rule, 
intimating  their  persuasion  that  the  plaintiff  would  isot  shew 
cause  against  it.  Kirk  v.  Strickland,  Doug.  432.  So,  where 
the  affidavit  alleged  that  the  defendant  was  indebted  to  the 
plaintiffs  in  a  sum  for  money  lent  to  him  by  them  and  their 
late  partner  deceased :  the  court  of  Exchequer,  upon  an  affi- 
davit that  the  other  partner  was  still  alive,  ordered  the  bail 
bond  to  be  delivered  up  to  be  cancelled.  Morrell  et  al.  v. 
Parker,  6  Dowl.  123.  But  in  a  case  where  it  appeared  that 
after  the  plaintiff  had  holden  the  defendant  to  bail  for  money 
lent,  the  defendant  made  an  affidavit  of  certain  facts  upon 
which  he  obtained  a  judge's  order  for  holding  the  plaintiff  to 
bail,  and  the  plaintiff  afterwards  applied  to  be  discharged  out 
of  custody,  upon  an  affidavit  stating  certain  facts,  which  were 
somewhat  inconsistent  with  his  first  affidavit  of  bail,  and 
which  coupled  with  the  affidavit  of  the  defendant,  shewed  that 
the  plaintiff  had  no  cause  of  action :  still  the  court  of  Ex- 
chequer refused  to  order  the  bail  bond  to  be  cancelled,  because 
it  would  be  trying  the  merits  upon  the  affidavits  of  the  par- 
ties. Vaughany,  Ooodby,  3  Mees,  8f  W.  143. 

3.  The  Capias, 

How  directed.']  The  writ  is  directed  "to  the  sheriff  of ," 

or  "  to  the  constable  of  Dover  Castle,**  or  "  to  the  mayor  and 
bailiffs  of  Berwick-upon-Tweed,"  or  as  the  case  may  be.  2  &  3 
Vict,  c.  1 10,  sch.  1 .  There  is  but  one  sheriff  appointed  to  each 
county  in  England.  In  Middlesex,  although  two  individuals 
exercise  the  office  of  sheriff,  yet  in  contemplation  of  law  they 
constitute  but  one  sheriff.  And  where  a  capias  was  directed 
to  the  sheriffs  of  middlesex,  it  was  set  aside  for  irregularity, 
and  the  defendant  discharged  out  of  custody.  Jackson  v.  Jack- 
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j0fi,  I  Cr.  M.  &  R,  438.  Where  there  was  a  mistake  in  the 
direction,  "  Middesex"  for  "  Middlesex,"  Parke,  B.  seemed  to 
think  it  immaterial,  as  it  could  not  mislead ;  CoUton  v.  Berem, 
3  Dowl.  253 ;  but  in  a  prerious  case,  where  the  same  mistake 
occuned  in  the  copy  of  a  capias  which  was  served  upon  an 
arrest,  the  court  of  Queen's  Bench  discharged  the  defendant, 
upon  entering;  a  common  appearance.  Hodgkinsan  v.  Hodg- 
kinsou,  2  Dowl.  535,  3  Nev.  &  Af.  564.  There  are  some  dis- 
tricts in  England,,  which,  although  parcel  of  one  county,  are 
situated  within  and  surrounded  by  some  other  county ;  a  writ 
intended  to  be  executed  in  such  a  place,  may  be  directed  to 
the  sheriff  of  either  county.  2  TV.  4,  c.  39,  s.  20. 

London  has  two  sheriffs,  and  a  capias  to  them  must  be  di- 
rected accordingly;  where  it  was  directed  to  the  sheriff  of 
London,  the  court  set  it  aside  for  irregularitj',  and  discharged 
the  defendant  out  of  custody.  Barker  v.  Weedon,  2  Dowl.  707. 
Nichol  V.  Boyne,  id.  761.  And  see  Irving  v.  Heaton,  4  Dtnd. 
638.     Clutterhuck  v.  Wiseman,  2  Cromp.  &  /.  213. 

The  cities  of  Bristol,  Coventry,  Gloucester,  Lincoln,  Nor- 
wich, and  York,  and  the  town  of  Nottingham,  formerly  had 
two  sheriffs  each ;  the  cities  of  Canterbury,  Exeter,  and  Wor- 
cester, the  city  of  Lichfield,  and  county  of  the  same  city,  the 
town  and  county  of  Kingston-upon-Hull,  the  town  and  county 
of  Newcastle-upon-Tyne,  the  town  and  county  of  Poole,  and 
the  town  and  county  of  Southampton,  had  but  one  each.  But 
by  the  Municipal  Reform  Act,  5  &  6  "W.  4,  c.  76,  s.  61,  it  is 
enacted,  "  that  in  the  city  of  Oxford,  in  the  town  of  Berwick- 
upon-Tweed,  and  in  the  counties  of  the  cities  of  Bristol,  Can- 
terbury, Chester,  Coventry,  Exeter,  Gloucester,  Lichfield,  Lin- 
coln, Norwich,  Worcester,  and  York,  and  in  the  counties  of 
the  towns  of  Carmarthen,  Haverfordwest,  Kingston-upon-Hull, 
Newcastle-upon-Tyne,  Nottingham,  Poole,  and  Sou^amptOQ» 
the  council  shall,  on  the  first  day  of  November  in  every  year, 
^>point  a  fit  person  to  execute  the  office  of  sheriff,  with  the 
like  duties  and  powers  as  the  sheriff  or  the  person  filling  the 
office  of  sheriff  in  the  said  town  and  counties  respectively 
would  'have  had  if  this  act  had  not  passed."  In  the  city  of 
Oxford,  before  this  act,  the  office  of  sheriff  was  executed  by- 
two  bailiffs,  but  they  had  not  the  return  of  writs  issued  from 
the  courts  at  Westminster,  those  writs  being  always  directed 
to  the  sheriff  of  the  county ;  and  since  the  act,  it  has  been 
holden,  upon  the  latter  words  of  the  above  section,  that  writs, 
intended  to  be  executed  in  the  city  of  Oxford,  must  still  be 
directed  to  the  sheriff  of  the  county,  although  a  sheriff  is  now 
appointed  for  the  city.  Grainger  v.  Taunton^  3  Bing.  N.  C.  64. 
So,  if  the  writ  is  to  be  executed  within  a  liberty  or  franchise* 
it  must  be  directed  to  the  sheriff  of  the  county  in  which  such 
liberty,  &c.  is  situate.  And  therefore  a  writ,  to  be  executed 
in  the  borough  of  Southwark,  must  be  dkected  to  the  sheriff 
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of  Surrey ;  BoicriTig  v.  Pritchard,  14  BoMt,  289 ;  a  writ,  to  be 
executed  ia  the  Isle  of  Ely,  mast  be  directed  to  the  sheriff  of 
Cimbridgeshire.  Grant  y.  Bagge,  3  East,  128. 

A  capias  to  the  county  Palatine  of  Lancaster,  b  directed 
"to  the  chancellor  of  our  county  Palatine  of  Lancaster  or  his 
deputy  there ;"  and  requires  him  by  writ  under  the  seal  of 
the  county  Matine,  to  command  the  sheriff  to  take  the 
defendant,  &c.  See  the  form,  R.  G.  M,  3  W.  4,  r.  2.  To  the 
county  Palatine  of  Durham,  the  writ  is  directed  "  to  the  Rev- 
erend father  in  God, ,  by  divine  providence,  lord  bishop 

of  Durham,  or  to  his  chancellor  there,"  and  commands  that  by 
vrit  under  the  seal  of  the  bishopric,  directed  to  tlie  sheriff  of 
the  county,  he  cause  the  sheriff  to  be  commanded  to  take,  &c. 
See  the  form  in  the  Appendix;  and  see  BracOfridge  v.  Johnson^ 
1  Brod,  ft  B.  12.  And  it  may  now  issue  for  any  sum  amount- 
ing  to  201.  or  upwards,  although  formerly  an  arrest  in  a  county 
lUatine,  under  mesne  process  from  the  courts  at  Westmin- 
ster, for  a  debt  under  50/.,  was  prohibited  by  stat.  7  &  8  G.  4, 
c.  71,  s.  7,  Broton  v.  APMiUan,  7  Mees,  &  W.  196. 

If  one  of  two  sheriffs  be  interested  in  the  matter  of  suit, 
the  writ  must  be  directed  to  the  other ;  Letsom  v.  Birkley, 
5  Af.  &  5.  144 ;  but  if  both,  or  where  there  is  but  one,  if  that 
one  be  interested,  the  writ  must  be  directed  "to  the  coro- 
ners of  our  county  of ;"  and  if  the  coroners  also  be 

interested,  then  to  Elisors.  See  the  Mayor  of  Nortoich  v.  Gill, 
8  Bing.  27.  Where  a  writ  is  thus  directed  to  the  coroner, 
&c.,  it  is  not  necessary  that  it  should  state  upon  the  fiace  of  it 
the  reason  for  its  being-  so  directed.  Bastard  v.  Gutch,  I  Har. 
h  W.  321. 

Teste  and  duration  of  the  writ.^  The  capias  must  "  bear  date 
on  the  day  on  which  the  same  shall  be  issued,"  2  &  3  Vict, 
c.  1 10,  s,  3,  and  "  shall  be  tested  in  the  name  of  the  lord  chief 
justice  or  lord  chief  barpn  of  the  court  from  which  the  same 
shall  issue,  or  in  case  of  a  vacancy  of  such  office,  then  in  the 
name  of  a  senior  puisne  judge  of  the  said  court."  2  IV.  4, 
c.  39,  *.  12.  See  Anon.  1  Dowl.  654.  fVakeling  v,  Hatson, 
1  Oromp.  k  J.  467. 

The  writ  is  in  force  for  one  calendar  month  only,  after  the 
date  of  it,  not  including  the  day  of  the  date ;  2  &  3  Vict. 
Clio,  s.4i  at  least,  the  statute  requires  the  arrest  to  be 
within  that  time.  Id,  Vide  post. 

Parties."]  Care  must  be  taken  that  the  writ  correspond  with 
the  affidavit  to  hold  to  bail,  in  the  names  and  numbers  of  the 
parties,  plaintiffs  and  defendants :  for  if  there  be  any  material 
variance  in  this  respect,  so  that  the  affidavit  will  not  warrant 
the  writ,  the  court  upon  application  will  discharge  the  defen- 
h3 
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dant,  or  order  the  bail-bond  to  be  delivered  up  to  be  can- 
celled, on  entering  a  common  appearance.  So  the  writ  must 
include  all  those  as  defendants,  and  only  those  against  whom 
you  intend  to  declare :  you  cannot  have  a  writ  against  two, 
and  declare  against  one ;  HoUand  v.  Johnson^  4  T.  R.  695. 
Carson  v.  Bowlings  1  Har.  &  W,  507,  4  DowL  297  ;  nor  one 
writ  against  some  of  the  defendants,  and  another  against  the 
others ;  R.  G.  M.  3  fV.  4,  r.  I ;  otherwise  the  court  will  set 
aside  the  declaration  for  irregularity,  there  being  no  process 
to  warrant  it. 

Care  must  be  taken,  in  inserting  the  defendant's  name,  to 
state  it  correctly.  If  the  christian  name  be  omitted,  TomUn 
V.  Preston,  1  Chit.  397,  or  if  the  defendant  have  two  christian 
names,  and  one  of  them  be  omitted,  Arbouin  v.  tVUloughby,  I 
Marsh.  477,  the  court  will  set  aside  the  writ  for  irregularity, 
and  order  the  defendant  to  be  discharged,  or  the  bail  bond 
delivered  up  to  be  cancelled,  unless  the  irregularity  have  been 
waived  by  some  act  of  the  defendant.  See  Kingston  v.  Ue- 
wellyn,  1  Brod.  &  B,  529.  Walker  y,  WiOoughby,  6  Taunt,  530. 
So,  if  merely  the  initial  of  the  christian  name  be  inserted,  the 
court  will  interfere  in  the  same  manner ;  ante,  p.  142 ;  un- 
less the  action  be  upon  a  bill  of  exchange,  promissory  note, 
or  other  written  instrument,  in  which  the  christian  or  first 
name  of  the  defendant  is  designated  by  an  initial  or  contrac- 
tion, in  which  case  the  same  designation  will  be  sufficient  in 
the  process.  3  &4  fT.  4,  c.  42,  s.  12,  tmte,  p.  142.  So  if  the 
christian  name  be  mistaken,  the  court  will  discharge  the  de- 
fendant, or  order  the  bail-bond  to  be  delivered  up  to  be  can- 
celled; Ladbrook  v.  Phillips,  1  Har,  &  fV.  109,  ante,  p.  142; 
and  the  same,  it  should  seem,  if  there  be  a  mistake  in  the 
surname  ; .  see  Finch  v.  Cocken,  1  Gale,  130 ;  unless  it  appear 
that  he  at  the  same  time  passed  by  the  name  in  w^hich  he  is 
sued.  See  Walker  v.  Willoughby,  6  Taunt,  530.  Price  v. 
Harwood,  3  Camp.  108.  But  by  R.  G.  H.  2  W.  4,  s.  32,  in  all 
cases  "where  the  defendant  is  described  in  the  process  or 
affidavit  to  hold  to  bail,  by  initials,  or  by  a  wrong  name, 
or  without  a  christian  name,  the  defendant  shall  not  be  dis- 
charged out  of  custody,  or  the  bail  bond  delivered  up  to  be 
cancelled,  on  motion  for  the  purpose,  if  it  shall  appear  to  the 
court  that  due  diligence  has  been  used  to  obtain  knowledge  of 
the  proper  name."  See  ante,  p.  143.  Also  if  the  name  used 
be  idem  sonans  with  the  real  name,  the  court  will  not  inter- 
fere. Webb  y,  Lawrence,  2  DowL  81.  In  moving  for  a  rule 
in  any  of  these  cases,  the  affidavit  must  be  intituled  in  the 
right  name, — ^as  John  Fox,  sued  by  the  name  of  James  Fox,— 
John  Robinson,  sued  by  the  name  of  J.  Robinson, — ^James 
Cocken,  sued  by  the  name  of  James  Cocker, — or  the  like. 
Shaw  V.  Robinson,  8  D.  &  R,  423.  Finch  v.  Cocker,  2  Dowl. 
383. 
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But  a  misnomer  of  the  plaintiff  cannot  be  taken  advantage 
of  in  this  way;  Morley  v.  haw,  2  Brod,  &  B.  34;  nor  is  it 
matter  of  objection  at  the  trial.  Broughton  v.  Frere,  3  Camp. 
29.  Formerly,  besides  the  name,  some  description  must  have 
been  given  of  the  defendant  or  his  place  of  abode,  in  order  to 
assist  the  sheriff  or  his  officer  in  finding  him.  In  the  form  of 
the  capias  given  in  stat.  2  W.  4,  c.  39,  the  defendant  is  de- 
scribed as  *' Joseph  Styles  of ,"  evidently  intimating 

that  some  description  must  be  given.    But  in  the  form  given 
in  the  schedule  to  the  present  statute  (2  &  3  Vict,  c,  HO,) 

"of "  is  omitted,  and  the  defendant  described  as  C.  D. 

only ;  and  therefore  it  should  seem  that  any  addition  would 
now  be  unnecessary. 

Cause  of  action,  ^Tc]  The  form  of  the  capias  given  in  the 
statute,  describes  the  cause  of  action,  as  **  In  an  actian  on 
promises,  or  of  debt,  Sfc."  And  the  court  require  the  action 
to  be  described  as  here  mentioned :  where  it  was  "  an  action 
of  trespass  on  the  case  upon  promises,"  the  court  held  it  irre- 
gular; but  as  the  application  to  set  it  aside  was  not  made  in 
time,  they  refused  to  interfere.  Gumey  v.  Hopkinson,  3  Dowl. 
189,  and  see  King  v.  Sh^ngton,  1  Dwol.  686. 

Care  must  be  taken  that  in  the  description  of  the  action 
also,  the  v^rit  correspond  vrith  the  affidavit  to  hold  to  bail ; 
otherwise,  the  court,  upon  application,  will  discharge  the  de- 
fendant out  of  custody,  or  order  the  bail  bond  to  be  delivered 
up  to  be  cancelled,  upon  entering  a  common  appearance. 
Also,  care  should  be  taken  that  the  form  of  action  mentioned 
in  the  writ,  be  that  for  which  you  intend  to  declare :  for 
although  a  variance  between  the  declaration  and  writ  in  this 
respect  will  not  affect  the  writ,  or  discharge  the  bail,  it  being 
an  irregularity  in  the  declaration  only.  Ward  v.  tummon,  4 
Nev.  &  M.  876.  See  Addis  v.  Jones,  3  Dowl.  164.  Edwards 
V.  Dignam,  2  Dowl.  240,  yet  the  court  will  set  aside  the  de- 
claration. IVard  V.  Tummon,  supra. 

Trifling  omissions,  &q.,  in  the  body  of  the  writ,  however, 
which  do  not  alter  the  sense,  have  usually  been  holden  to  be 
immaterial.  See  Sutton  v.  Burgess,  3  Dowl.  489,  1  Gale,  17. 
Pocock  V.  Mason,  I  Bing.  N.  C.  245,  3  Dowl.  104.  Bridgman 
T.  Curgenven,  3  Dowl.  1. 

How  indorsed.']  There  are  three  several  indorsements  re- 
quired upon  a  capias :  Ist,  as  to  the  sum  sworn  to ;  2d,  as  to 
the  name  and  address  of  the  attorney  or  person  issuing  it ; 
3dly,  as  to  the  amount  of  the  plaintiff's  claim  for  debt  and 
costs :  as  in  the  forms,  in  italics,  ittfra. 

"  Bail  for pounds,  by  order  of "  [naming  the  judge 

making  the  order]  "  dated  this day  of .'*  This  in- 
dorsement is  required  by  stat.  2  &  3  Vwt.  c.  110.  sch.  No.  I. 
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"TfUs  writ  was  ituted  by  E.  F.  of ^  aUmraey  for  the 

plaintiff  [or  plaint\ffi]  within  named.**  Or,  "  This  writ  was 
issued  in  person  6y  tfus  plaintiff  within  named,  who  resides  at 
[mention  the  city,  town,  or  parish,  and  also  the  name  of  the 
hamlet,  street,  and  number  of  the  house  of  the  plaintiff's  resi* 
dence,  if  any  such  there  be] .  The  fbrm  of  this  indorsement  is 
given  by  Stat.  2  &  3  Vict.  c.  110,  sch.  No.  1.  Where  two  or 
more  attomies  are  in  partnership,  it  is  sufficient  to  indime 
the  name  of  the  firm,  without  giving  the  diristian  names; 
Pickman  v.  ColliSg  3  Dowl.  429 ;  even  where  an  attorney  carried 
on  business  in  the  name  of  a  firm,  it  was  holden  sufficient  for 
him  to  indorse  the  name  of  the  firm.  Hartley  v.  Rodenhurst,  4 
DowL  748.  As  to  the  residence  :  "  Gray's  Inn  square.  Loo- 
don,"  has  been  holden  sufficient,  even  although  Gray's  Inn  be 
not  in  London ;  King  v.  Monkhmse,  2  Dowl.  221 ;  so,  "  Gray's 
Inn,  London,"  has  been  deemed  sufficient.  Engleheart  v.  £yfe, 
2  Dowl.  145.  But  "  Southampton  Buildings,"  without  more, 
has  been  holden  insufficient.  i2tt^  v.  Chine,  3  Dowl.  565.  And 
where  the  indorsement  on  the  writ  was  "  Old  Jewry,  London," 
but  on  the  copy ''  Lcoidon  "  was  omitted,  it  was  holden  bad. 
Smith  V.  Pentiell,  2  Dowl.  654. 

If  the  writ  be  sued  out  by  a  London  agent  for  a  country 
attorney,  "the  name  and  place  of  abode  of  such  country 
attorney  shall  also  be  indorsed  upon  the  writ."  R.  G.  M.  3 
W.  4,  s.  9.  The  indorsement  then  may  be  thus :  This  writ 
was  issued  by  John  Smith,  of  No.  3,  Elm  Court,  Temple,  agent 
for  James  Walher,  of  Beverley  in  the  East  Riding  of  the  county 
if  Fork,  attorney  for  tfie  plaintiff  within  named.  But  if  the 
plaintiff  be  an  attorney,  and  the  writ  be  in  fact  sued  out  by 
his  agent,  the  indorsement  must  not  describe  the  latter  as 
Agent,  but  as  attorney,  f<Nr  the  plaintiff;  where  it  described 
him  as  agent,  the  court  upon  motion  set  aside  the  capias  for 
irregularity.  Lloyd  v.  Jones,  1  Mees.  &  W.  549. 

If  there  be  no  indorsement  of  the  name,  &c.,  of  the  attorney, 
on  the  writ  or  copy,  the  court  will  set  it  aside  for  irreg;ularity, 
and  discharge  the  defendant,  or  order  the  bail  bond  to  be  de- 
livered up  to  be  cancelled.  Where  the  name  of  an  attorney, 
who  was  not  an  attorney  of  the  court,  was  indorsed,  the  couit 
stayed  the  proceedings  until  the  name  of  some  other  attorney 
should  be  substituted,  and  ordered  the  attorney  whose  name 
was  indorsed  to  pay  the  costs  of  the  application.  Constable  v. 
Johnson,  1  Cromp.  &  M,  38. 

By  Stat.  2  W.  4,  c.  39,  s.  17,  upon  demand  in  writing,  the 
attorney  whose  name  shall  be  so  indorsed  on  the  writ,  shall 
declare  whether  it  was  done  with  his  authority  or  privity ;  ste 
ante,  tit.  "Attorney;*'  and  by  R.  G.  M.  3  W.  4,  s.  14, 
if  he  declare  that  the  writ  was  not  issued  by  him,  or  with 
his  authority  or  privity,  "  all  proceedings  upon  the  same  shall 
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be  stayed  until  further  notice."  See  Oppenheim  v.  Harriton, 
1  Burr.  20.  Qilson  y.  Carr,  4  Dowl.  618. 

It  was  formerly  necessary  to  indorse  the  defendant's  addi- 
tion and  place  of  abode  upon  the  writ ;  R.  H.  2  &  3  G.  4 ; 
sad  although  that  rule  was  virtually  repealed  by  stat.  2  W.  4, 
c  39,  which  required  a  description  of  the  defendant  in  the 
body  of  the  writ,  as  mentioned  €inte,  p.  155,  Bodjield  v.  Pad- 
flMT^  5  B.  9tAd,  1095,  yet  as  such  a  description  does  not  now 
seem  to  be  necessary,  it  may  be  prudent  to  make  such  in- 


How  sued  out,  Sfc."]  Upon  the  order  being  granted,  "it  shall 
be  lawful  for  such  plaintiff,  within  the  time  which  shall  be  ex- 
pressed in  such  order,  but  not  uStemftJds,  to  sue  one  or  more 
writ  or  writs  of  c^iias  into  one  or  more  different  counties,  as 
the  case  may  require,  against  any  such  defendant  so  diiected 
to  be  held  to  baU,"  which  writ  shall  be  in  the  form  given  by 
the  statute  {see  the  form  in  the  Appendix) ,  and  shall  bear  date 
on  the  day  on  which  the  same  shall  be  issued.  2  &  3  Vict. 
Clio, «.  3. 

Write  u|>on  plain  paper  a  prsedpe  in  this  or  the  like  form : 

Middlesex :  Capias  for  John  Nokes  €igamst  Joseph  Styles  of 
Oaford-street  in  the  county  of  Middlesex,  in  an  action  [on  pro- 
mises "  or"  of  debt,*'  ^.]/or£50. 

By  order.  A.  B.  attorney,  1833. 

This  praecipe,  it  must  be  observed,  is  merely  a  memoran- 
dun  in  the  nature  of  instructions  to  the  officer  who  signs, 
and  who  is  supposed  to  make  out  the  writ :  it  is  no  part  of 
the  process  of  the  court,  nor  can  any  advantage  be  taken 
of  any  omission  or  irregulaiity  in  it.  See  Boyd  v.  Durand,  2 
Taunt.  161.  Usbome  v.  PenneU,  2  Dowl.  801.  Get  a  blank 
writ  on  parchment,  and  as  many  copies  on  paper  as  there  are 
dtfendants ;  fill  up  the  writ  very  carefully,  with  the  indorse- 
ments, Sfc.  and  the  copies  exactly  in  the  same  numner.  Take 
the  prsBcipe,writ  and  order  to  the  master's  qjfice,  and  the  deputy 
signer  of  the  writs  will  sign  the  writ,  and  file  the  prtedpe  and 
order.  Take  the  writ  then  to  the  sker^s  o^ce^  or  in  country 
cues,  either  to  the  office  of  the  undersher^ff  in  the  country,  or  to 
the  Office  of  his  agent  in  London,  and  obtain  a  warrant  upon  it. 
And  lastly,  take  the  warrant  and  the  copies  of  the  writ  to  the 
H^JIsDer,  who  will  thereupon  execute  the  same.  Afterwards  in  suing 
out  an  alias  or  pluries  writ,  it  will  not  be  necessary  to  make 
or  file  a  fresh  affidavit,  or  obtain  a  fresh  order,  if  such  alias 
or  pluries  be  sued  out  within  the  time  expressed  in  the  order. 

The  affidavit  will  now  be  filed  at  the  judge's  chambers,  and 
the  judge's  order  will  serve  as  authority  to  the  signer  of  the 
writs  to  sign  the  capias. 


158  Writ  of  Capias, 

The  statute  does  not  expressly  require  a  copy  of  the  writ  to 
be  served  on  the  defendant,  as  was  required  formerly ;  but  as 
it  appears  clearly,  from  the  reference  to  the  defendant  in  the 
body  of  the  writ,  the  warning  subscribed  to  it,  and  the  in- 
dorsements upon  it,  that  it  was  intended  that  the  defendant 
should  have  a  full  knowledge  of  it,  it  will  be  prudent  in  all 
cases  (at  least  until  there  shall  be  some  decision  to  the  contrary) 
to  furnish  the  officer  with  as  many  copies  as  there  are  defend- 
ants, and  that  he  should  serve  them  on  the  defendants  arrested, 
at  the  time  of  the  arrest,  as  in  the  like  cases  before  this 
Act.  See  Sugars  v.  Concanon,  8  Law,  J.  159,  ex.  And 
according  to  the  practice  under  the  late  statute,  great 
care  must  have  been  taken  that  these  copies  were  correct.  In 
a  case  where  the  writ  was  filled  up  correctly,  but  the  copy 
omitted  to  state  to  what  sheriff  it  was  directed,  or  in  what 
court  the  defendant  was  to  put  in  bail,  the  court  set  it  aside 
for  irregularity,  and  ordered  the  bail-bond  to  be  delivered  up  to 
be  cancelled.  Street  v.  Carter,  2  DowL  671.  Even  where  the 
copy  of  a  capias  appeared  to  be  directed  to  the  sheriff  of  Mid- 
desex,  omitting  the  letter  "  1,"  it  being  correctly  spelt  in  the 
writ,  the  court  set  it  aside,  and  discharged  the  defendant,  upon 
entering  a  common  appearance.  Hodgkinson  v.  Hodgkiruon, 
2  Dowl.  536,  3  Nev,  ^  M.  564.  but  see  Colston  v.  Bereru,  3 
Dowl.  253.  And  the  same,  where  the  writ  was  dated,  and  the 
copy  not ;  By  field  v.  Street,  2  Dowl.  739  ;  Smart  v.  Johnson,  3 
Mees.  8f  W.  69 ;  and  where  the  place  of  residence  of  the  attorney 
in  the  indorsement  on  the  writ  was  "  Old  Jewry,  London,"  and 
the  copy  omitted  "London ;"  Smith  v.  Pennell,  2  DowL  654 ; 
where  in  the  writ  the  defendant  was  described  as  gentleman, 
and  this  description  was  omitted  in  the  copy.  Cook  v.  Vaugkan, 
4  Mees.  8^  W.^9.  An  application  upon  this  ground,  however, 
must  be  made  within  a  reasonable  time,  as  a  defect  of  this 
description  in  the  copy  is  merely  an  irregularity.  Edwards  v. 
Collins,  5  Dowl.  227. 

A  mistake  or  omission  in  the  warrant  will  not  affect  the 
writ,  or  any  arrest  made  under  it,  or  entitle  the  defendant  to 
be  discharged  out  of  custody.  Astley  v.  Goodjer,  2  Dowl.  619. 
"Where  the  warrant  upon  a  writ  directed  to  the  sheriff  of 
Shropshire,  was  obtained  from  the  undersheriff's  agent  in 
London,  and  sent  by  post  to  the  officer  in  the  country ;  but 
the  postage  not  being  paid,  the  officer  refused  to  take  it  in, 
and  it  was  returned  to  the  dead  letter  office :  the  court  under 
these  circumstances  set  aside  a  rule  which  had  been  obtained 
to  return  the  writ,  saying  that  the  plaintiff's  attorney  was  to 
blame  in  not  having  paid  the  postage  of  the  letter.  Hart  v. 
Weatherley,  4  Dowl.  171.  By  stat.  7  &  8  G.  4,  c.  71,  s.  8,  9, 
sheriffs  were  prohibited  from  granting  a  warrant  to  any  per- 
son but  an  attorney  or  his  clerk ;  but  this  seems  to  be  virtu- 
ally repealed  by  stat.  2  W.  4,  c.  39. 
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As  to  the  execution  of  this  writ  see  the  next  section. 

The  old  statutes  as  to  officers'  fees  are  now  repealed,  and 
sheriff's  officers  hereafter  shall  demand  or  take  only  such  fees, 
&c.  as  are  allowed  by  the  master  in  taxation :  if  they  demand 
or  receive  more,  or  if  any  person  under  pretence  of  being  an 
officer  shall  demand  or  receive  greater  fees,  &c.  they  shaU  be 
adjudged  guilty  of  a  contempt  of  the  court,  and  be  punished 
accordingly ;  and  the  court  may  award  costs  to  the  party  com- 
plaining. 1  Fict,  c.  55,  s,  1—4.  See  a  list  of  the  fees  allowed, 
ante,  pp.  23,  24. 

Alias  and  Pluries  Writs.']  We  have  seen  that  the  writ  of 
capias  is  in  force  for  one  calendar  month ;  see  ante,  p.  1 53 ;  after 
which  of  course  it  cannot  be  executed.  But  it  may  be  renewed 
by  an  alias,  and  that  by  a  pluries  writ ;  2  W.  4,  c.  39,  *.  10 ; 
and  such  cUias  or  pluries  writs  may  issue  into  another  county, 
if  the  plaintiff  wish  it,  "  referring  to  the  preceding  writ  or 
writs,  as  directed  to  the  sheriff  to  whom  they  were  in  fact 
directed."  R.  G.  M.  3  W.  4,  s.  6.  It  is  not  necessary  to 
get  the  former  writ  returned,  before  you  sue  out  an  alias  or 
pluries,  unless  where  the  capias  has  been  issued  for  the  pur- 
pose of  saving  the  statute  of  limitations.  Gregory  v.  DesAnges, 
3  Bing.  N.  C.  85.  Nor  is  it  necessary  that  it  should  be  sued 
out  or  tested  on  the  day  on  which  the  former  writ  expired. 
Nicholson  v.  Leman,  2  DowL  296.  See  2  fV.  4,  c.  39,  *.  10. 
The  alias  cannot  issue,  however,  before  the  expiration  of  the 
first  writ ;  but  there  is  no  objection  to  a  plaintiff  having  several 
writs  against  the  same  defendant,  directed  to  the  sheriffs  of 
different  counties,  of  the  same  or  different  dates,  all  running 
at  the  same  time ;  such  was  the  practice  before  the  Uniformity 
of  Process  Act  and  the  present  Act,  and  these  Acts  have  not 
altered  the  practice  in  this  respect.  Dunn  v.  Harding,  2  Dowl. 
803.  See  Bullock  v.  Morris,  2  Taunt.  67.  Where  the  alias  or 
pluries  writ  is  directed  to  the  sheriff  of  the  same  county 
as  the  first  capias,  it  is  in  this  form : 

Victoria,  by  the  grace  of  God,  of  the  united  kingdom  of  Great 
Britain  and  Ireland,  Queen,  defender  of  the  faith,  to  the  sheriff' 

of ,  greeting:  fVe  command  you,  as  before  [or  often] 

we  have  commanded  you,  that  you  omit  not  [8cc.  as  in  the  or- 
dinary writ.]  See  2  W.  4,  c.  39,  sch.  No.  4. 

But  when  directed  to  the  sheriff  of  a  different  county,  the 
alias  and  pluries  are  the  same,  and  are  in  this  form : 

Victoria,  8fc.,  to  the  sheriff  of ,  greeting :  We  com- 
mand you,  as  heretofore  we  have  commanded  the  sheriff  of 

• ,   that  you  omit  not  [&c.  as  in  the  ordinary  writ 

R.  G.  M.  3  W.  4.  s.  7. 

These  writs  are  sued  out  in  the  same  manner  as  the  first 
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writ  of  c^HM,  as  directed,  amte,  p.  157.  Tbere  is  no  necessity 
far  a  fresh  aflMavit  to  hold  to  bail  or  order,  if  tlie  aSai  or 
pkiries  be  saed  out  witlun  the  time  expiessed  in  the  order. 


Drfecta  m  the  vn/.]  The  oonrt  wiA  not  amend  a  capias ; 
Hodgkkuom  t.  HodgHimmm,  3  Neo.  S^  M.  564,  per  Taamtn,  J. 
Colsion  ▼.  Berens,  3  DouH.  253,  per  Parke  B.;  unless  peAaps 
where  the  pfauntiff  would  be  otherwiae  haired  of  his  adjon  by 
the  statute  of  limitations,  or  the  like.  Per  Parke  B.  MS.  E. 
1834.  Partridge  v.  Tftibank,  5  Dowi.  93.  Nor  wfll  they  amend 
the  copy,  it  being  in  the  possession  of  the  defendant.  Bffield 
T.  Street,  2  Dowl.  739.  Also  tiiej  will  not  amend  either  of 
the  indorsements,  the  fonns  of  whidi  are  given  fay  stat.  2  W. 
4,  c.  39,  sch.  No.  4.    See  Trattery,  Ban,  I  Bmg.  N.  C.  516. 

But  by  R.  G.  M.  3  W.  4,  s.  10,  "if  the  plaintifF  or  his 
attorney  shall  omit  to  insert  in  or  indorse  on  any  writ  orcopy 
thereof,  any  of  the  matters  reqaired  to  be  by  him  inserted 
therein  or  indorsed  thereon,  taich  writ  or  copy  thereof  shaD 
not,  on  that  aocoont,  he  hdd  void,  bat  may  be  set  aside  as 
irrc^jolar,  upon  i^pfication  to  be  made  to  the  court  out  of 
wtuch  the  aame  shall  issue,  or  any  judge."  One  ooosequence 
of  this  rule  is,  that  implications  to  set  aside  the  writ  or  copy 
for  any  defect  or  error  in  liiem,  or  to  discharge  the  defendant 
or  have  the  bail  bond  delivered  up  to  be  cancdled  by  reason 
of  it,  must,  as  in  otfier  cases  of  irregolarity,  be  made  within  & 
reasonable  time,  and  before  the  defendant  has  taken  any  fresh 
step  after  knowledge  of  the  irreguhnity.  See  ILG.H.2  W.  4, 
«.  33.  Nineteen  days  from  the  time  of  the  arrest  has  been 
deemed  an  unreasonable  time ;  FaweU  v.  Pftfre,  1  Neo,  ^  P. 
227,  and  see  Rust  v.  Ckme,  3  D.  565 ;  so,  twenty  three  days, 
Jfffvu*M0>v.  Russa,  6  DewL  185 ;  so,  from  the  28th  March  to 
the  17th  April,  Sugars  ▼.  Cancamm^  8  Law  /.  159,  ex.  5  Meet, 
9f  W,ZOi  six  days  have  been  deemed  a  reasonable  time ; 
Switk  V.  PeimeU,  2  Dcwi.  654 ;  and  it  seems  now  to  be  con- 
sidered that  the  applicaticm  must  be  made  before  the  time  for 
putting  in  bail  has  expired.  See  Tyler  v.  Green,  3  DowL  439. 
EdwardsY.  Coilius,  5 DewL  227.  And  this  even  in  the  case  of 
a  prisoner,  unless  the  delay  be  aocounted  for.  Priatrote  t. 
Baddkley,  2  O.  &  Af .  468.  The  implication  must  be  to  set 
aside  the  writ  or  copy  for  irregulariiy,and  not  merely  that  the 
bail-bond  be  delivered  up  to  be  cancdled.  Yeates  v.  CkapmoMt 
3  Bing.  N,  C.  262. 

Appiicatun  to  discharge  the  drfeudaut.^  Instead  of  giving 
bail,  &c.,  the  defendant,  at  any  time  after  the  arrest,  may  ap- 
ply "  to  a  judge  of  one  of  the  superior  courts  at  Westminster, 
or  to  the  court  in  which  the  action  shall  have  been  commenced, 
for  an  order  or  rule  on  the  plaintiff  in  such  action  to  show 
cause  why  the  peison  arrested  should  not  be  discharged  out  of 
custody ;  and  that  it  shall  be  lawful  for  such  judge  or  court  to 
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make  absolute  or  discharge  such  order  or  rule,  and  to  direct 
the  costs  of  the  application  to  be  paid  by  either  party,  or  to 
make  such  other  order  therein  as  to  such  judge  or  court  shall 
seem  fit :  Provided  that  any  such  order,  made  by  a  judge,  may 
be  discharged  or  varied  by  the  court,  on  application  made 
thereto  by  either  party  dissatisfied  with  such  order."  1  &  2 
Vict.  Clio,  8,  6,  and  tee  Hitchcock  v.  Hunier,  10  Law  J.  87 
qh.  And  this  application  may  be  made  at  any  time  pending 
the  suit,  and  is  not  limited  to  the  time  for  putting  in  bail,  as 
in  the  case  of  irregularity.  Walker  v.  Lutnb,  9  Dowl.  131. 

It  is  probable  also  that,  in  cases  where  a  defendant,  instead 
of  remaining  in  custody  until  this  application  shall  be  made, 
gives  a  bail-bond  and  is  discharged,  the  court  or  a  judge  would 
order  the  bail-bond  to  be  delivered  up  to  be  cancelled,  upon 
tlie  same  grounds  that  they  would  have  ordered  him  to  be 
dischai^ged  if  he  had  remained  in  custody.  The  case,  though 
not  within  the  words,  is  clearly  within  the  equity  of  the 
statute. 

For  the  purpose  of  making  this  application,  an  office  copy 
should  be  obtained  of  the  affidavit  on  which  the  order  to  hold 
to  bail  was  made ;  and  an  affidavit  should  be  made,  answering 
and  explaining  the  facts  therein  stated,  stating  (if  practicable) 
any  other  facts  showing  that  it  was  not  the  defi^dant's  inten- 
tion to  quit  England,  and  containing  the  positive  oath  of  the 
defendant  that  such  is  not  his  intention,  Robinson  v.  Gardner, 
1  Dowl,  716,  or  that  he  was  going  for  a  temporary  purpose 
merely,  and  not  to  reside.  Hitchcock  v.  Hunter,  10  Law  J. 
87  gd. 

If  the  application  be  made  on  the  ground  of  the  insufficiency 
of  the  affidavit,  it  should  be  to  set  aside  the  judge's  order,  and 
not  the  capias.  Hopkins  v.  Sal,  8  Law  J.  255  ex. ;  S.  C.  nom. 
Hopkinson  v.  Salembier,  7  Dowl.  493 ;  Hopkins  v.  Salembier,  5 
Mees,  8f  W,  423. 


SECTION  VI. 

IVie  Arrest, 

Warrant.']  See  as  to  the  warrant,  ante,  p.  158.  It  must  be 
delivered  to  the  officer,  before  he  can  legally  arrest  the  party. 
See  Hall  v.  Roche,  8  T.  R.  187.  He  must  have  it  with  him  at 
the  time  he  makes  the  arrest ;  See  Humphrey  v.  Mitchell,  2 
Hodg.  72.  Fownes  v.  Stokes,  4  Dowl.  125 ;  and  must  produce 
wid  show  it  to  the  party,  at  the  time,  if  he  require  it.  See 
Robins  V.  Hender,  3  Doivl.  543,  1  Har.  &  W.  204. 

Arrest."]  "  The  sheriff  or  other  officer,  to  whom  any  writ  of 
capias  shall  be  directed,  shall,  within  one  calendar  month  after 
the  date  thereof,  not  including  the  day  of  such  date,  but  not 
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tifterwards,  proceed  to  arrest  the  defendant  thereupon."  1  &  2 
Fict.  c,  110,  *.  4.  Also,  the  writ  must  be  executed  before 
final  judgment  in  the  action.  See  Id,  s.  5. 

The  sheriff,  however,  is  bound  to  make  the  arrest  as  soon 
as  he  possibly  can,  after  the  writ  has  been  delivered  to  him; 
he  cannot  delay  the  execution  of  it,  merely  because  he  is  al- 
lowed by  law  a  month  from  the  teste  of  the  writ  for  that  pur- 
pose. Broum  v.  Jarvis,  1  Mees.  &  W,  704. 

The  arrest  may  be  by  actual  caption  of  the  party.  Or  if  the 
officer  say,  "  I  arrest  you,"  and  the  party  acquiesce,  or  after- 
wards go  with  him,  this  is  a  good  arrest ;  Grainger  y.  Hill,  4 
Bing.  N.  C.212;  but  if  instead  of  acquiescing  or  going  with 
the  officer,  the  party  were  to  escape,  it  would  be  otherwise. 
Russen  v.  LucctSt  1  Car.  &  P.  153.  If  the  party  be  in  his  own 
dwelling-house,  the  officer  cannot  break  open  the  outer  door 
to  arrest  him ;  Hopkins  v.  Nightingale,  1  Esp.  99 ;  but  having 
•obtained  peaceable  entrance  at  the  outer  door,  he  may  break 
an  inner  door  for  that  purpose.  The  officer,  however,  cannot 
justify  the  breaking  of  even  an  inner  door  of  the  house  of  a 
stranger,  to  search  for  and  arrest  the  defendant,  upon  a  sus- 
picion that  he  is  there ;  Johnson  v.  Lee,  6  Taunt.  246 ;  at  least, 
if  he  do,  he  does  so  at  his  peril :  if  he  find  him,  he  may  be  jus- 
tified ;  if  he  do  not,  he  is  a  trespasser.  SeeUoyd  v.  Sandikiads, 
2  Moore,  207.  Besides  arresting  the  party,  the  officer  must 
also,  upon  or  forthwith  after  such  arrest,  serve  a  copy  of  the 
writ  upon  the  defendant.  2  W.  4,  c.  39,  s.  4.  See  ante,  p.  157, 
158.  And  the  sheriff  or  other  officer,  to  whom  the  writ  is 
directed,  shall,  within  six  days  after  the  execution  of  the 
writ,  indorse  upon  it  the  true  day  of  the  execution  thereof; 
otherwise  he  shall  be  liable,  in  a  summary  way,  to  make  com- 
pensation for  any  damage  arising  from  his  neglect.  R.  G.  Af. 
5  W.  4,  s.  4. 

The  arrest  must  be  made  by  the  authority  and  direction  of 
the  bailiff  to  whom  the  warrant  is  directed :  it  need  not,  in- 
deed, be  his  hand  which  actually  makes  the  caption ;  nor  is 
it  necessary  that  it  should  take  place  in  his  presence ;  Blotchy' 
Archer,  Cowp.  65 ;  but  he  must  be  so  far  present  as  to  be 
deemed  acting  in  it ;  he  cannot  entirely  leave  the  execution 
of  it  to  any  underling  he  may  choose  to  depute  for  that  pur 
pose.  See  Boyd  v.  Durand,  2  Taunt.  161.  Housin  v.  Bamne, 
6  T.  R.  122.  If,  at  the  instance  of  the  plaintiff,  the  sheriff 
direct  his  warrant  to  a  special  bailiff,  that  is,  to  any  person  no- 
minated by  the  plaintiff,  who  is  not  one  of  the  sheriff's  ovn 
officers,  or  even  one  of  the  sheriff's  own  officers,  if  the  plaintiff 
appoint  him  specifically  as  the  person  who  shall  execute  the 
writ.  Ford  v.  Leche,  6  Ad.  &  EL  699.  Doe  v.  Trye,  5  Bing. 
N,  C.  573,  the  sheriff  is  not  liable  to  the  plaintiff  for  anything 
which  may  occur  in  the  execution  of  the  writ ;  the  plaintUf 
cannot  even  rule  him  to  return  the  writ.    But  he  is  responsi- 
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-"^arrest  and  after  the  defendant  is 

•  V.  Richardson,  8  T.  R.  605. 

juted  within  the  bailiwick  of  the 

ected;  otherwise  the  court  will  dis- 

out  of  custody.   Hammond  v.  Taylor, 

in  such  a  case,  the  application  must  be 

.avit  that  the  arrest  was  not  made  upon  the 

unty,  and  that  there  was  no  dispute  as  to  the 

ebber  v.  Manning,  1  Dowl.  24.    As  to  its  exe- 

astrict,  which,  although  parcel  of  one  county,  is 

and  surrounded  by  another,  see  stat.  2  IV,  4,  c.  39, 

lie,  p.  152.    It  cannot  be  executed  in  the  Queen's 

j;    Winter  v.  Miles,  10  Eart,  578;    but  it  may,  within 

.  verge  of  the  palace,  even  without  leave  from  the  board  of 

oTeen  cloth.   Sparks  v.  Spink,  7   Taunt.  311,  and  see  R.  v. 

Stobbs,  3  T.  R,  735.    And  there  is  no  objection  to  executing 

it  in  the  gaol  of  the  county,  &c.,  if  the  defendant  be  there 

merely  for  his  own  purposes,  and  not  a  prisoner.  Loveitt  v. 

HiU,  4  Dowl.  579. 

The  arrest  cannot  be  made  on  a  Sunday.  29  C.  2,  c.  7,  s.  6. 
and  see  Atkinson  v.  Jameson,  5  T.  R.  25.  Even  where,  by  the 
contrivance  of  the  plaintiff's  attorney,  the  defendant  was  ar- 
rested on  a  Sunday  upon  a  criminal  charge,  for  the  purpose  of 
effecting  his  arrest  on  the  Monday  on  process  in  a  civil  action, 
and  on  the  Monday  he  was  accordingly  arrested  at  the  plain- 
tiff's suit  in  an  action :  the  court  ordered  him  to  be  discharged. 
Wells  V.  Gumey,  8  B,  &  C.  769,  and  see  Barrett  v.  Price,  1 
Dowl.  725.  But  it  would  be  otherwise,  if  the  arrest  on  the 
criminal  charge  were  not  by,  or  in  collusion  with,  the  plaintiff. 
Jacobs  V.  Jacobs,  3  Dowl,  675.  The  arrest  also  cannot  be 
made  after  the  writ  has  expired,  that  is  to  say,  after  one  month 
from  the  teste.  See  Loveridge  v.  Plastow,  2  H.  Bl.  29.  Parrot 
V.  Sh.  of  Kent,  2  Esp.  585. 

Privilege  from  arrest.'\  The  permanent  privilege  from  arrest 
enjoyed  by  the  royal  family,  peers  and  peeresses,  members  of 
the  house  of  commons,  ambassadors  and  their  servants,  &c.« 
has  already  been  fully  noticed,  ante,  p,  132,  ^c.  We  shall  now 
mention  some  cases  of  temporary  privilege,  where,  under  par- 
ticular circumstances,  if  a  party  be  arrested,  the  court  upon 
application  will  discharge  him. 

A  clergyman  is  privileged  from  arrest,  whilst  going  to  church 
to  perform  divine  service,  whilst  performing  it,  and  during 
his  return  to  his  residence  after  performing  it.  Ooddard  v. 
Harris,  7  Bing.  320. 

A  practising  barrister,  Luntly  v.  Nathaniel,  2  Dowl.  51,  Re 
Hippiseley,  1  H.  Bl.  636.  Anon,  9  Law  J.  176  cp,  or  attorney. 
Strong  V.  Dickenson,  5  Dowl.  86,  is  privileged  from  arrest  in 
court,  on  circuit  and  at  sessions,  and  in  going  to  and  returning 
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from  them.  See  Strong  t.  Dickemon,  1  Mees.  &  fV.  48f>.  Bar- 
rack  V.  Newton,  10  £«ir  J.  182,  qb,  Spencer  v.  Newton,  6  ili 
4-  £/.  623. 

A  banknipt  is  privileged  from  arrest  in  going  to  sarrender, 
and  for  forty-two  days  affcer  he  has  surrendered,  and  for  such 
further  time  as  shall  be  allowed  him  by  the  commissioners  for 
finishing  his  examination ;  if  arrested,  then,  upon  showing  his 
vommons  to  the  officer,  the  latter  shall  dischaiige  him  oat  of 
custody,  or  shall  be  liable  to  pay  him  5/.  for  every  day  he  de- 
tains him.  6  G.  4,  c.  16,  s.  117,  and  tee  Darby  y.  Baugfutn,  5 
T.R.  209.  CkMghton  v.  Leigh,  1  B.  &  C.  652.  And  he  is 
privileged  in  the  same  manner,  whilst  attending  the  commis- 
sioners, upon  notice,  at  any  time  after  the  last  examination. 
Arding  v.  Floirer,  8  T.  R.  534. 

A  person  attending  any  court  of  justice,  or  attending  before 
the  sheriff  on  the  execution  of  a  writ  of  inquiry.  Waiters  v. 
Rees,  4  Moore,  34,  or  before  commissioners  of  bankrupt,  Arding 
T.  Flower,  8  T.  R.  534.  Selbff  v.  HiUs,  8  Bmg.  166,  or  the 
insolvent  court,  Willingham  v.  Matthews,  6  Taunt.  356,  or  be- 
fore an  arbitrator  under  a  rule  of  court,  Spence  v.  Stuart,  3 
Eagt,  89.  RandaU  v.  Oumey,  3  B.  &  A.  252,  or  the  Ue, 
whether  be  attend  as  a  party,  ChUderton  v.  Barrett,  1 1  Eatt, 
439.  Hlllingham  t.  Matthews,  supra.  Pitt  ▼.  Cownbes,  I  B. 
&  Ad.  1078.  SharpUn  v.  Hunter,  6  DowL  632,  or  as  a  wit- 
ness, Randall  v.  Gumey,  supra.  Ex  p.  TiUotson,  1  Stark.  470, 
or  as  bail,  Rimmer  v.  Green,  \  M.A  S.  638.  Meekins  v.  Smith, 
1  H.  Bl.  636,  or  the  like,  is  privileged  from  arrest,  whether 
compelled  to  attend  by  process,  &c.  or  not.  Per  Ld.  Kenyon,  C.  I 
8  T.  R.  436.  And  he  is  also  thus  privileged,  not  only  whilst 
he  remains  in  court,  &c.,  but  also  in  going  to  and  retmning 
from  it,  if  he  be  guilty  of  no  unnecessary  delay  in  doing  so. 
Randall  v.  Gumey,  3  B.k,  A.  252.  Lightfoot  v.  Cameron,  2 
W,  Bl.  113.  R.  v.  Priddle,  1  TUld.  198.  Anon.  1  Smith,  355. 
Pitt  V.  Coomes,  5  B.  &  Ad.  1078,  3  Nev.  &  M.  212.  Strong  v. 
JHckenson,  I  Mees.  &  W.  488.  Spencer  v.  Newton,  6  Ad.  8t  El. 
623.  The  application  to  discharge  the  party,  in  such  a  case, 
may  be  made  either  to  the  judge  at  nisi  prius  or  court  he  was 
attending  or  going  to  attend,  Solomon  v.  Underhill,  8  Cawf- 
229,  or  to  the  court  which  issued  the  process  on  which  he  was 
arrested;  Pitt  v.  Evans,  2  Dowl.  223.  Walker  v.  Webb,  3 
Anst.  941.  Ricketts  v.  Gumey,  7  Price,  699;  but  if  he  were 
arrested  whilst  attending  or  going  to  attend  a  writ  of  inquiry, 
the  application  should  be  made,  not  to  the  under-sheriff,  but 
to  the  court  in  which  the  action  is  pending ;  Walters  v.  Rees, 
4  Moore,  34 ;  and  where  a  person  attending  before  commis- 
sioners  of  banknipt,  is  arrested  under  process  from  an  inferior 
court,  the  application,  it  should  seem,  must  be  to  the  court  of 
Review.  See  Kinder  v.  Williams,  4  T.  R,  377.  It  may  be  usefiil 
to  add,  that  after  a  discharge  from  regular  criminal  process,  t 
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party  has  no  privilege  redeundo ;  Goodman  v.  London,  2  DowL 
504 ;  3  Nev.  &  M.879;  and  the  same,  it  should  seem,  as  to 
ciYil  process ;  but  if  discharged  by  reason  of  the  process  being 
irregular,  or  irregularly  executed,  be  is  privileged  redeundo, 
R.  V.  BUtke,  2  Nev.  &  M,  312. 

Taking  topriton.']  Upon  an  arrest  on  meane  process,  the  de- 
fendant shall  not  be  taken -to  [Mrison  within  twenty-four  hoars, 
unless  he  refuse  in  the  mean  time  to  be  taken  to  some  safe 
and  convenient  dwelling-hoase,  to  be  named  by  him,  not  being 
his  own  house ;  nor  shall  the  officer  carry  him  to  any  public- 
house  or  tavern,  or  to  any  house  kept  by  himself.  32  Q.  2,  c, 
28,  s.l.  See  Simpson  v.  Renion,  2  Nev,  &  M.  52,  5  £.  &  Ad, 
35.  Svang  v.  Atkins,  4  T,  R.  555.  Pitt  v.  Sh,  of  Middleaex^ 
1  Dowl.  201.  Dewhunt  v.  Peanon,  1  Cr.SiM.  365.  Bartham 
y.BuUock,  \0  Ad,  &EI.  23. 

Detainer,'}  When  a  defendant  is  arrested  upon  a  writ  of  ca-- 
fm  ad  re^Hmdendum  or  capias  ad  satisfadendum,  and  any 
other  writs  of  capias  against  him  are  in  the  hands  of  the  same 
sheriff  at  the  time  of  the  arrest,  or  at  any  time  during  his  de- 
tention, he  is  deemed  by  law  to  be  arrested  by  the  sheriff  on  all 
the  writs,  and  the  sheriff  is  accountable  for  his  detention  to 
the  several  plaintiffs  at  Whose  suits  respectively  the  writs  have 
been  sued  out.  Hence  the  necessity  of  the  practice  of  search- 
ing for  detainers  in  the  office  of  the  under-sheriff,  bef(M%  a  de- 
fendant arrested  upon  a  capias  is  discharged  out  of  custody, 
upon  bail  or  otherwise. 

If,  however,  a  party  be  arrested,  and  there  be  then  detainers 
against  him  in  the  office  at  the  suit  of  the  same  plaintiff,  and 
the  arrest  be  decided  to  be  unlawful,  from  any  irregularity  in 
the  writ,  or  in  the  manner  of  executing  it,  or  the  like,  the  de- 
fendant, if  ordered  to  be  discharged  from  the  first  arrest,  will 
be  entitled  to  be  discharged  also  as  to  the  other  detainers  at 
the  suit  of  same  plaintiff.  So,  if  the  wrongful  arrest  be  caused 
by  the  plaintiff  or  his  attorney,  though  at  the  suit  of  another, 
for  the  purpose  of  lodging  a  detainer  against  the  defendant  or 
arresting  him  at  the  suit  of  the  plaintiff,  as  soon  as  he  should 
be  in  custody :  in  such  a  case,  if  the  defendant  be  discharged 
as  to  the  first  arrest,  he  shall  be  discharged  also  at  the  suit  of 
the  plaintiff.  And  therefore  wha%,  by  the  contrivance  of  the 
plaintiff's  attorney,  the  defendant  was  arrested  on  a  Sunday 
upon  a  criminal  charge,  namely,  an  assault  upon  a  third  per- 
son, for  the  purpose  of  effiecting  his  arrest  in  a  civil  action  on 
the  Monday,  when  he  should  be  brought  before  the  magistrate, 
and  he  was  accordingly  arrested  on  the  Monday :  the  court 
ordered  him  to  be  discharged.  Welit  v.  Gumey,  8  B.  &  C.  769. 
See  Jacobs  v.  Jacobs,  post,  p.  167, 

So,  if  the  sheriff,  by  the  illegal  act  of  himself  or  his  officer. 
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arrest  a  party,  there  he  is  not  deemed  to  be  in  custody  under 
any  process,  but  is  suffering  a  false  imprisonment ;  which  false 
imprisonment  cannot  operate  as  an  arrest  or  detainer  of  the 
party  under  other  writs  against  him  which  may  then  happen 
to  be  in  the  hands  of  the  sheriff.  Therefore,  where  the  war- 
rant on  a  capias  against  J.  S.  was  given  to  the  officer  to  whom 
it  was  directed,  and  the  officer's  assistant,  in  the  absence  of  the 
officer,  and  not  having  the  warrant  with  him,  arrested  J.  S. 
and  gave  him  in  charge  of  a  policeman  for  a  pretended  felony, 
in  order  to  detain  him  until  the  officer  should  make  a  caption 
under  the  capias  :  the  defendant,  upon  application  to  a  judge, 
was  discharged  as  to  the  capias;  and  the  court  afterwHrds 
held  that  as  the  sheriff  or  his  officer  was  party  to  this  iltegal 
arrest,  J.  S.  could  not  be  detained  upon  a  ca.  sa.  at  the  suit  of 
another  plaintiff,  which  happened  to  be  in  the  sheriff's  hands 
at  the  time  of  the  first  arrest.  Barratt  v.  Price,  9  Bing.  570. 
So,  where  Sloman,  a  sheriff's  officer,  without  warrant,  arrested 
a  defendant,  against  whom  there  were  several  writs  in  the 
sheriff's  office ;  and  having  taken  him  to  his  lock-up  house, 
Sloman  then  got  a  warrant  made  out  to  himself  in  one  of  the 
actions ;  but  finding  that  this  would  not  avail  him,  as  being 
made  after  the  arrest,  he  procured  his  name  to  be  added  by  the 
undersheriff  in  a  warrant  upon  another  of  these  writs,  which 
had  already  been  issued  to  another  officer,  named  Nathan: 
the  question  was,  whether  the  defendant  was  entitled  to  be 
discharged  in  that  action  in  which  the  warrant  was  made  out 
to  Sloman,  and  in  that  in  which  Sloman's  name  was  added  to 
the  warrant,  and  as  to  the  other  writs  then  in  the  office  against 
the  defendant ;  and  the  actions  being  in  diffierent  courts,  appli- 
cations were  made  to  these  courts  respectively  :  the  court  of 
Queen* s  Bench  held  that  he  was  entitled  to  be  discharged  as  to 
the  first  action,  because  the  arrest  was  without  warrant,  and  as 
to  the  second,  because  Sloman  was  acting  in  the  illegal  an«st, 
and  as  to  all  the  others,  because  by  the  arrest  he  was  not  in 
custody  of  the  sheriff  under  any  of  the  writs,  but  was  falsely 
imprisoned  by  Sloman;  but  the  court  said  that  if  Nathan, 
without  collusion  with  Sloman,  had  under  his  warrant  arrested 
the  defendant  whilst  he  was  in  the  custody  of  Sloman,  the  ar- 
rest  would  have  been  good,  and  the  defendant  would  then  be 
rightfully  in  the  custody  of  the  sheriff  in  the  other  action^' 
Collins  v.  Yewens,  10  ^d.  &  El,  570,  %Law  /.  332  qh  :  the  coo^ 
of  Common  Pleas,  in  another  of  the  actions,  were  of  the  same 
opinion :  Pearson  et  al.  v.  Yewans,  5  Bing,  N,  C.  489,  8 1^ 
J,  255  cp. :  but  the  court  of  Exchequer^  in  another  of  the 
actions,  upon  an  affidavit  of  the  under-sheriff  that  at  the  tiioe 
he  added  Sloman's  name  in  the  warrant  he  was  not  aware  tb^ 
defendant  had  been  arrested,  held  that  the  detainers  were  «fl 
good;  Sloman  not  having  a  warrant  when  he  made  tbe 
arrest,  it  was  the  act  of  a  mere  stranger,  and  the  under- 
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sheriff  adding  Sloman's  name  in  the  warrant,  did  not  make  the 
sheriff  a  party  to  the  illegal  arrest,  for  the  under-sheriff  did 
not  know  at  the  time  that  the  caption  had  heen  made ;  there- 
fore the  arrest  under  Nathan's  warrant  was  good,  and  operated 
as  a  detainer  of  the  defendant  in  all  the  other  cases.  Rohinton 
ei  al.  V.  Yewens,  5  Mees.  &  W.  149,  8  Law  J.  166  ex. 

But  where  a  person,  having  a  capias  in  the  sheriff's  hands 
against  a  defendant,  is  not  a  party  to  the  suit  in  which  the  de- 
fendant is  illegally  arrested,  and  does  not  collude  with  any 
party  to  it,  and  where  the  sheriff  is  no  party  to  the  illegal  ar- 
rest, then  such  capias  will  operate  as  a  detainer  of  the  defend- 
ant, although  he  he  discharged  out  of  custody  as  to  the  action 
in  which  he  has  been  illegally  arrested.  Therefore,  where  a 
sheriff's  officer,  without  warrant,  arrested  a  defendant  at  the 
suit  of  A.,  and  A.'s  attorney,  perceiving  the  error,  sent  for  the 
officer  who  had  the  warrant,  and  gave  the  defendant  into  his 
custody;  this  latter  officer  having  also  another  warrant  against 
him  at  the  suit  of  B.,  lodged  him  in  gaol  charged  with  both 
actions :  the  court  held  that  the  defendant  was  entitled  to  be 
discharged  in  the  action  at  the  suit  of  A.,  but  not  in  that  at  the 
wit  of  B.  HotMon  v.  Walker,  and  Crowden  v.  Walker,  2  W,  Bl, 
823.  So,  where  a  defendant  was  arrested  at  the  suit  of  A.,  on. 
an  insufficient  affidavit  to  hold  to  bail ;  and  during  his  imprison- 
ment B.,  another  creditor,  without  collusion  with  A.,  lodged  a 
detainer  against  him :  the  court  discharged  him  as  to  the  ar- 
rest at  the  suit  of  A.,  but  held  that  he  was  not  entitled  to  be 
discharged  as  to  the  action  at  the  suit  of  B.  Barclay  et  al.  y. 
Faber,  2B.8c  A.  743.  So,  where  an  arrest  was  set  aside,  on 
account  of  some  previous  arrangement  between  the  parties, 
it  was  holden  that  a  ca.  sa.  at  the  suit  of  another,  which  was 
at  the  time  in  the  hands  of  the  same  sheriff,  was  a  valid  de- 
tainer, and  that  the  defendant  could  not  be  discharged  as  to  it. 
Arundel  v.  Chitty,  1  Dowl.  499.  So,  where  a  man  was  arrested 
on  a  Sunday,  on  a  charge  of  forgery,  and  being  brought  before 
a  magistrate  on  Monday  was  discharged ;  but  upon  leaving  the 
police  office,  he  was  arrested  in  an  action  at  the  suit  of  one  of 
his  creditors ;  and  there  was  an  affidavit  denying  all  collusion 
hetween  the  creditor  and  the  person  who  preferred  the  charge 
of  forgery :  the  court  held  that  he  waa  not  entitled  to  be  dis- 
charged. Jacobs  yr.  Jacobs,  3  Dotvl.  675.  So,  where  a  defendant 
vas  arrested  upon  a  ca,  sa.,  and  whilst  in  custody  a  detainer 
vas  lodged  against  him  by  another  party ;  he  was  afterwards 
discharged  as  to  the  ca.  sa.  on  the  ground  of  irregularity ; 
bat  the  court  held  that  he  was  still  properly  in  custody  as 
to  the  detainer.  Ex  p.  Cogg,  6  Dowl.  461.  The  case  of  an 
^est  of  a  privileged  person,  is  the  only  exception  to  this ; 
there  if  he  be  arrested  whilst  privileged  from  arrest,  as  for  in- 
stance, if  a  witness  be  arrested  redeundo,  he  shall  be  discharged 
^^X  only  as  to  that  action,  but  as  to  all  other  writs  against 


168  BaU  B&md. 

him  then  in  the  hands  of  the  sheriff.  Spence  v.  Stuart,  3  Bad, 
89.  Where  a  defendant,  whilst  privileged,  was  arrested  at  the 
suit  of  one  of  his  creditors,  and  there  were  four  other  writs 
against  him  in  the  sheriff's  bands  at  the  same  time,  Tindal, 
C.  J.,  made  an  order  to  discharge  him  out  of  custody  as  to  the 
detainers  as  well  as  the  writ  on  which  he  was  arrested;  he 
was  afterwards  arrested  on  a  ca.  sa.  at  the  smt  of  another  cre- 
ditor, whilst  he  was  not  privileged,  and  by  that  time  six  other 
writs  had  been  lodged  with  the  same  sheriff  against  him ;  he 
then  applied  to  be  discharged  as  to  this  ca.  sa.  on  the  ground 
that  the  plaintiff  was  dead  at  the  time  it  was  sued  out,  ind  he 
\va8  discharged  accordingly ;  but  the  court  held  that  he  ms 
not  entitled  to  be  discharged  as  to  the  detainers,  neither  as  to 
those  in  the  sheriff's  hands  when  he  was  formeriy  discharged, 
nor  as  to  those  lodged  since.  Barrack  v.  Newton,  10  Law  J. 
182  qb. 

If  there  be  detainers  against  a  defendant  arrested,  and  he  be 
entitled  to  his  discharge  not  only  in  the  action  in  which  he 
was  arrested,  but  as  to  the  detainers  also,  care  must  be  tAea 
that  the  rule  or  order  be  drawn  up  accordingly.  See  fVattim  ▼. 
Carroll,  ei  al.  4  Mees.  &  W.  592.  And  in  sudi  a  case  the  role 
nisi  or  summons  must  be  served  upon  the  detaining  creditor^ 
as  well  as  the  creditors  who  caused  the  arrest,  Sharplmf. 
Hunter,  6  Dowl,  632. 


SECTION  VII. 

Bail  Bond,  Sfc. 

1.  Bail  Bond. 

2.  Deposit  with  the  Sheriff. 

1.  BaU  Bond, 

The  defendant,  when  arrested  upon  a  capias,  "  shall  r&aaJoi 
in  custody,  until  he  shall  have  given  a  bail-bond  to  the  sheiii^ 
or  shall  have  made  deposit  of  the  som  indorsed  on  such  vnit 
of  capias,  together  with  1(M.  for  costs,  according  to  the  present 
practice  of  the  superior  courts."  2  fc  3  Viet.  r.  1 1 0, «.  4 .  And  the 
sheriff  or  other  officer,  to  whom  the  capias  b  directed,  is  boond 
to  discharge  the  party  arrested  under  it,  upon  bail,  if  he  tender 
sufficient  sureties  for  that  purpose.  23  H.  6,  c.  9.  See  2  Saimd. 
59,  59  a  (3).  61  c  (5).  Matton  v.  Booth,  5  M.  Sl  S.  23S. 
Lovell  V.  Sh,  of  London,  15  East,  320.  Btfons  ▼.  Mosele^,  9 
Cr.  &  M.  490.  On  the  other  hand,  if  he  discharge  him  with- 
out taking  a  bail-bond,  he  must  take  care  that  bail  above  be 
afterwards  put  in  within  due  time  and  perfected,  see  Allingkam 
V.  Flower,  2  fi.  a  P.  246.    Pariente  v.  Plutntree,  2  B.StP.  35> 
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or  the  defendant  duly  rendered,  see  Brookhouse  v.  Sh,  of  Derby- 
thire,  5  fi.  &  C.  244,  otherwise  an  action  may  be  maintained 
against  him  for  an  escape ;  and  the  court  will  not  relieve  him 
by  allowing  him  afterwards  to  put  in  and  perfect  bail.  Fuller 
T.  Prest,  7  T.  R.  109.  Webb  v.  Matthew,  I  B.&P.  225.  How 
T.Lacy,  1  Taunt.  119,  or  to  render  the  defendant,  Bird  v. 
Bond,  6  Taunt.  554,  2  Marsh,  261.  Vanderhaden  v.  Britten,  4 
D.  &  R.  155,  or  if  an  attachment  be  obtained  against  him, 
they  will  not  set  it  aside.  R.  v.  Sh.  of  Surrey,  7  T.  R.  239. 
R.y.Sh.  of  London,  2  B.  &  ^.  354.  Collins  v.  Smeggs,  6 
Moore,  HI. 

The  bond.]  The  stat.  23  H.  6,  c.  9,  directs  the  sheriff  to  take 
"reasonable  sureties  of  sufficient  persons;"  and  therefore  it  is 
usual  to  require  two  sureties,  with  the  defendant,  to  join  in 
the  bail  bond.  But  there  may  be  more.  See  Matson  v.  Booth, 
5M.kS.  223.  Even  if  there  be  but  one  surety,  the  bond  is 
not  invalid  on  that  account:  10  Co.  101  a:  but  the  court  do 
not  favour  it;  and  they  will  not  set  aside  an  attachment 
against  the  sheriff,  at  his  instance,  in  a  case  where  he  has 
taken  a  bail  bond  with  one  surety  only,  R.  v.  Sh.  of  London, 
2  BiTig.  227,  although  they  will,  at  the  instance  of  the  bail. 
R.  v.  Sh.  of  Middlesex,  2  Dowl.  140.  R.  v.  Sh.  of  Middlesex,  7 
Id.  ^13.  The  security  must  be  by  bond,  2  Saund.  596,  and 
not  by  any  undertaking  or  agreement  not  under  seal.  Sedg- 
mrth  v.  Spicer,  4  East,  568.  Lewis  v.  Knight,  1  Dowl.  261. 
And  see  2  Saund.  60.  Fuller  v.  Prest,  7  T,  R.  109.  It  must 
be  given  to  the  sheriff,  as  such,  Rogers  v.  Reeves,  1  T.  R.  422, 
in  double  the  sum  sworn  to,  see  Norden  v.  Horsky,  2  Wils.  69, 
conditioned  for  the  appearance  of  the  defendant  in  the  court 
out  of  which  the  process  issued,  Jones  v.  Stordy,  9  East,  55, 
Renalds  y.  Smith,  6  Taunt.  551.  2  Saund.  60  b.,  in  eight  days 
from  the  arrest,  Evans  v.  Mosely,  2  Dowl.  364,  to  answer  the 
plaintiff  in  a  certain  action,  see  2  Saund,  60  a.  Owen  v.  Nail, 
6  T.  R.  702,  naming  the  parties  correctly.  Holding  v.  Raphael, 
5  Nev.  &  M.  655,  I  Har,  &  PT.  571.  and  see  Parker  v.  Bent,  2 
D.kR.  73. 

Forfeiture  and  assignment  of  it."]  By  stat.  4  Ann.  c.  16,  s. 
20,  the  sheriff  shall,  at  the  request  and  cost  of  the  plaintiff, 
assign  to  him  the  bail  bond,  in  tlie  presence  of  two  witnesses ; 
after  which  the  plaintiff  may  bring  an  action  upon  it  in  his 
own  name.  See  Philips  v.  Barlow,  3  Dowl.  381.  Wright  v. 
Barrett,  5  Dowl  64,  1  Bing.  N.  C.  433.  And  the  witnesses 
must  both  be  such  as  can  prove  it  upon  the  trial ;  and  there- 
fore where  the  plaintiff  in  the  action  and  another  were  the 
attesting  witnesses  to  the  assignment,  it  was  holden  that  no 
action  could  be  maintained  upon  the  bond  at  the  suit  of  the 
assignee.  White  v.  Barrack  et  al.  1  Mees.  &  W.  424.    This 
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assignment  may  be  taken  at  any  time,  e^^  >f°f  ?*  Vict  c 
forfeited;  or  after  forfeiture,  and,  since  f^/  * ;.  -^  the 
no.  after  the  plaintiff  shaU  have  taken  a  stqpoM^P^^^ 

cause,  as  he  may  now  proceed  in  the  o"S»™  "^in  r^,  J. 
against  the  bail,  at  the  same  time.  B^U  v.  Snatn,i^  ^ 
305  qb.  But  the  plaintiff  cannot  take  "iJ^^^^dfe-ci, 
baU  bond  after  the  defendant  is  rendered,  f  ^^^^Xfcdt  of 
1  B.  &  P.  325,  or  after  the  cause  is  out  of  «»^«"^  «  876. 
the  plaintiff's  proceeding.  Sp€arow  v.  ^^^JtJ.'^'i^janAi 

Taunt.  715.    By  taking  the  assignment,  the  P^^^TT^-^  the 

right  of  ruUng  the  sheriff  to  return  the  writ  or  "^B^^j 

body;  Ld.  Brookes.  Stone,  1  ms.  223;  <l^^^^J^ 

against  the  sheriff,  he  cannot  afterwards  hrmg  an  acu       ^ 

the  bond,  pending  the  rule  to  ^°^j^J^f^^^^J^ 

W.  4,  s.  23.  Whittle  v.  Oldacre,  7  JB.  &  C.  ^^^'^^XiT 

▼.  Hcackina,  1  Bin^.  181.    Pople  v.  Wyatt^  15  £««.  i^-'-    ^ 

The  bond  is  forfeited,  if  the  defendant  do  not  P^^"Vr7j^^ 

or  before  the  eighth  day  from  the  time  of  the  ^^'^^rt  4. 

of  the  arrest  being  reckoned  inclusive ;  2  ^- *»  <^-  f  ^' *^- 1   '^ 

at  any  time  after  which,  and  before  bail  is  actiuJly  P'*  JJ\^ 

action  on  the  bond  may  be  commenced.  Id.  HtUafy  ^'rzT^ 

5B.&  Ad.  460.     Or  if  baU  have  been  put  ia  on  or  ^^^rZ 

eighth  day,  and  the  plaintiff  except  to  them,  and  the  ^etcn^ 

fail  to  justify  them  within  the  time  limited  for  ™*.  Pt^ 

by  the  practice  of  the  court,  the  bond  is  then  "^^^^'^^jj 

the  sheriff  or  his  assignee  naay  thereupon  co^'^^^^J^^rc 

upon  it.  B<mdv.Etans,4B.kC.  864.  Bel&s  y.  -SW^^'  ^/^J 

BL  1009.    Wright  v.  Walher,  S  B.  &  P.  564.     Even  "  "^  °r 

justify,  but  the  rule  of  allowance  be  not  served  m  tune.  ^ 

plaintiff  may  commence  his  action  upon  the  bail  bond  on  we 

day  after  the  time  for  justification  has  expired,  and  ^^^^ 

rale  of  allowance  is  served.  Bignold  v.  Lee,   1  B.  &,  ^"' 

But  he  cannot  commence  his  action,  that  is,  he  cannot  sue 

out  a  writ  against  the  bail,  untU  default  has  been  m«ie,  » 

above  mentioned,  evoi  although  the  writ  be  not  served  unm 

after  the  bond  is  forfeited;  Alston  v.  Underhill,    1  ^'*-*^* 

492.   See  Edwards  v.  Danks,  4  Dowl.  357;  nor  can  he  coir^ 

mence  his  action,  after  the  bail  have  justified  and  the  rule  01 

allowance  has  been  served,  even  although  the  bond  was  t^- 

fcited  before  justification ;  Ellis  v.  Bates  et  al.  2  Cr.  &  M.  1«. 

nor  after  a  judge's  order  giving  the  plaintiff  judgment  m  tne 

original  action.  Isaac  ▼.  Ricardo,  4  Mees.  &  W.  382. 

ActiwL]  If  the  action  he  by  an  assignee  of  the  sheriff.  * 
«iust  be  brought  in  the  court  which  issued  the  process  oo 
which  the  bail  bond  was  taken;  Chesterton  v.  3fiddlehurst,i 
Murr,  642.  Walton  v.  Bent,  3  WUs.  348,  2  Sound.  61a;  oai 
if  brought  by  the  sheriff  himself,  it  may  be  commenced  m  any 


(  BaU  Bond.  171 

.  €ourt.  R.  G.  H.  2  TV.  4,  s,  28.    The  bond  being  jooit  and 
.  ,  several,  you  may  bring  a  joint  aetio&  against  all  the  parties,  or 
separate  actions  against  each;   and  it  seems  to  have  been 
^  decided  that  you  n«y  bring  a  joint  action  against  two  out  ot 
.     three  parties  to  it.  Knowlea  ^  Jehnaon,  2  Dawl,  6.53.    But  as 
,  the  bringing  of  separate  actions  against  each  party  is  deemed 
\  oppressiTe.  you  iBust  take  care  not  to  do  so^  without  safficient 
:  cause;  for  otherwise,  if  the  bail  move  to  stay  the  proceedings 
on  the  bail  bond,  on  payment  of  the  debt,  the  court  will  oblige 
them  to  pay  only  the  costs  of  one  action,  R.  0.  B.  2  W,  4, 
.  ,«.30,  ICeyv.  i2tii>2  B,k,A.b^,  if  the  appUcation  be  made 
'.  vithin  a  reasonable  time.  Jeknaon  v.  M^DondU^  2  Dowl.  44. 
.  ;    The  process  is  the  ori&uffy  writ  of  summons,  "  in  debt  on 
..  bail  bond."     It  is  not  necessary  to  indorse  the  amount  oi  the 
debt  and  costs  upon  it.   RjMDland  v.  Daketfne,  2  DoicL  832. 
'-.   Smart  r.  Loviek,  3  DmoL  34.    Get  your  declaration  drawn  by 
'  ■  counsel  or  a  pleader  ;  and  proceed  in  the  action  as  in  ordinary 
.    cases.    If  the  defendant  aOow  judgment  to  go  by  default,  a 
.'    writ  of  inquiry,   or   suggestion    c^  breaches^   wiU    not  be 
necessary ;  Moody  v.  Pheascmt^  2  B.  8t  P.  446  ;  if  the  cause  be 
.    tried,  the  verdict  upon  the  general  issue  will  be  for  the  debt, 
namely  the  penalty  in  the  bond,  and  one  shiUing  damages,  and 
the  judgment  will  be  accordin^y.    The  bail  are  liable,  not 
-  merely  for  the  sum  swovn  to,  but  for  the  actual  amount  of  the 
^  debt,  and  the  costs  in  the  original  action,  to  the  extent  of  the 
l^enalty,  MteheU  v.  Gibbons,  I  H.  JW.  76.    OrUm  v.   Vmcent, 
Cewp.   71.      Savage  v.    West^  Cowp,    71   cit,    Stevenson  v. 
Cameron,  8  T.  R.  28.    Heppel  v.  King,  7  T.  R.  370,  notwith- 
.    standing  (it  should  seem)  the  general  rule  of  H.  2,  W.  4,  s. 
21,  mentioned  po9t  p.  201,  which  relates  to  bail  above;  for 
the  penalty  of  the  bail  bond  being  the  debt,,  the  plaintiff  has  a 
right  to  recover  to  that  extent  for  any  damage  he  may  have 
received  from  the  breach  of  the  condition.    And  although 
the  execution  must  pursue  the  judgment,  and   be  for  the 
whole  amount  of  the  penalty  and  costs,  yet  if  the  debt  and 
costs  in  the  original  action  do  not  amount  to  the  penalty,  you 
most  indorse  yonr  vmt  of  execution,  accordingly,  to  levy 
the  amount  only  of  such  debt  and  costs,  and  the  costs  in  the 
action  on  the  bail  bond.    If  the  plaintiff  take  the  bail  in  exe- 
cution under  a  ea,  sa,.  he  cannot  afterwards  ^m:eed  in  the 
original  action  against  the  principal.    See  Alien  v.  Snow,   2 
v.  &  5.  341. 

Baii  disekargedf  kow.']  If  the  defendaiit  ^,  before  the  plain- 
tiff could  have  had  judgment  agunst  him,  the  court  will  stay 
the  proceedings  oo  the  bul  bcmd,  on  payment  of  OMts ;  but  if 
he  could  have  had  judgnacBt,  the  bail  must  pay  the  debt  and 
costs  in  the  original  action  also.  Orton  v.  Vmeent,  Cousp,  71. 
if  the  principal  become  bankrupt  and  obtain  his  certificate 
s2 
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before  the  bond  is  forfeited,  WooUey  v.  Cobbe,  1  Bun*  24. 
Cockerill  v.  Owston,  Id,  436,  or  the  bail  become  bankrupt  and 
obtained  their  certificate  after  the  bond  is  forfeited,  CotUson  v. 
Hammond,  2  B.  &  C,  626.  Slatter  v.  Scott,  2  Cr.k,  M.  475, 
S.  C.  nom»  Streeter  v.  Scott,  2  DowL  362,  the  court  will  stay 
the  proceedings  on  the  bail  bond,  without  costs ;  but  if  the 
principal  become  bankrupt,  &c.  after  the  bond  is  forfeited, 
the  bail  cannot  be  relieved.  Id.  But  if  they  do  not  pay  the 
money  until  after  the  bankruptcy,  they  may  sue  the  bankrupt 
for  the  amount,  notwithstanding  his  certificate ;  for  bail,  not 
being  sureties  within  the  meaning  of  the  bankrupt  law,  Hewes 
V.  Mott,  6  Taunt.  329,  cannot  prove  upon  the  estate,  and 
therefore  are  not  barred  by  the  certificate.  If  the  defendant 
be  sent  out  of  the  country,  under  the  Alien  Act,  before  the 
bail  bond  becomes  forfeited,  the  court,  upon  application,  vrill 
stay  any  proceedings  upon  it,  or  perhaps  order  it  to  be  delivered 
up  to  be  cancelled.  See  Postell  v.  mUiams,  1  T.  R.  517.  If 
the  plaintiff  take  a  cognovit  from  the  defendant,  and  give  him 
time  for  the  payment  of  the  debt  and  costs,  he  thereby  dis- 
charges the  bail.  Farmer  v.  Thorley,  A  B.&A,  91,  provided 
the  time  thus  given  defers  the  payment  beyond  the  time  at 
which  the  plaintiff  could  regularly  obtain  judgment.  Formerly, 
if  the  defendant  were  rendered,  and  notice  of  render  serv»i 
before  the  return  of  the  writ,  the  court  would  stay  any  pro- 
ceedings upon  the  bail  bond,  or  would  deliver  it  up  to  be 
cancelled ;  Jones  v.  Lander,  6  T,  R,  763.  Stamper  v.  MU- 
bourne,  7  T.  R.  122.  Jnon.  2  Chit.  103 ;  but  it  has  been 
holden  that,  since  the  Uniformity  of  process  Act,  a  render 
before  the  bail  bond  is  forfeited,  will  not  discharge  the  bail. 
Hodgson  V.  Mee,  6  Nev.  &  M.  302,  overruling  Turner  v.  Broicn, 
2  DowL  547.  If  the  defendant  be  misnamed  in  the  writ,  the 
court  will  order  the  bail  bond  to  be  delivered  up  to  be  can- 
celled, unless  the  plaintiff  shew  that  he  used  due  diligence  to 
ascertain  the  right  name.  Ante,  p.  So,  if  the  affidavit  to  bold 
to  bail  be  defective,  the  court  will  order  the  bail  bond  to  be 
delivered  up  to  be  cancelled.  Ante,  p.  If  the  writ  be  indorsed 
for  a  greater  sum  than  that  specified  in  the  judge's  order,  the 
court  will  order  the  bail  bond  to  be  delivered  up  to  be  can- 
celled. Semb,  See  Cook  v.  Cooper,  7  Ad.  &  El.  605.  And  gene- 
rally, in  all  cases  in  which  the  court  will  discharge  a  defendant 
for  any  irregularity  in  the  capias,  &c.  they  will  in  the  like 
cases  order  the  bail  bond  (if  one  have  been  executed)  to  be 
delivered  up  to  be  cancelled;  provided  the  application  be 
made  within  a  reasonable  time.  See  Oumey  v.  Hopkinson,  3 
Dowl,  189.  But  the  court  will  not  set  aside  the  proceedings 
upon  the  bail  bond,  merely  because  the  defendant  was  not  in 
fact  arrested.  Call  v.  Thelwell,  3  Dowl.  443.  And  they  hare 
refused  to  cancel  it,  on  the  ground  that  the  defendant  could 
not   find  the  plaintiff,  the   afi^davits  not  stating  that  the 
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defendant  was  unacquainted  with  him.  Broum  v.  Moore,  4 
Btng-.  148. 

Regular  proceedings  set  aside.]  By  stat.  4  Ann.  c.  16,  s.  20, 
it  is  enacted  that  the  court,  in  which  an  action  is  brought  upon 
a  bail  bond  by  the  assignee,  may  by  rule  "  give  such  relief  to 
the  plaintiff  and  defendant  in  the  original  action,  and  to  the 
baU  upon  the  said  bond  or  other  security  taken  from  such  bail, 
as  is  agreeable  to  justice  and  reason ;  and  that  such  rule  or 
roles  of  the  said  court,  shall  have  the  nature  and  effect  of  a 
defeasance  to  such  bail  bond  or  other  security  for  bail."  If, 
therefore,  the  bail  bond  be  forfeited,  and  an  action  brought 
upon  it,  the  court  will  in  general  stay  the  proceedings  upon 
payment  of  costs,  and  putting  the  pluntiff  in  the  same  situa- 
tion as  if  no  default  had  been  made.  See  Calkm  v.  Tye,  2  H, 
Bl.  235.  And  the  court  have  done  this,  even  after  execution 
against  the  bail,  and  the  money  in  the  sheriff's  hands.  Lepine 
V.  Barrett,  8  T,  R.  222.  In  the  first  place,  therefore,  and 
before  the  application  is  made,  bail  must  be  put  in  and 
justified.  Heath  v.  Gurley,  4  Moore,  149.  Boughton  v.  Chaffey, 
2  WUs,  6.  /?.  v.  Sh,  of  Middlesex,  2  Dowl.  1 16,  or  the  defend- 
ant rendered.  Meysey  v.  Camell,  5  T,  R.  534.  R.  v.  Sh.  of 
Middlesex,  4  Dowl,  673.  R.  v.  Sh.  of  Uncolnskire,  4  Dowl.  455. 
Then,  if  the  plaintiff  have  not  lost  a  trial  by  the  default  of 
the  defendant  in  not  putting  in  and  perfecting  his  bail,  the  pro- 
ceedings upon  the  bail  bond  will  be  stayed  upon  payment  of 
costs,  the  court  also  sometimes  imposing  other  terms,  such  as 
taking  short  notice  of  trial  or  the  like,  if  the  application  be 
made  on  behalf  of  the  defendant.  See  Call  v.  Thelwell,  3  DowL 
445,  but  not  if  made  on  behalf  of  the  bail.  OcUe  et  al.  v.  Hay- 
worth,  6  Dowl.  323.  But  if  the  plaintiff  have  lost  a  trial,  the 
court  also  require  that  the  bail  bond  shall  stand  as  a  security. 
Vide  infra.  Also,  if  more  than  one  action  be  brought  upon  the 
bail  bond,  "  proceedings  may  be  stayed  on  payment  of  the 
costs  in  one  action,  unless  sufiicient  reason  be  shewn  for  pro- 
ceeding in  more,"  R.  G.  H.  2  fV.  4,  s.  30,  if  the  application 
be  made  within  a  reasonable  time.  Johnson  v.  Macdonald,  2 
Dowl.  44. 

By  R.  M.  59  G.  3,  K.  B.  it  is  ordered  that  "  no  rule  shall  be 
drawn  up  for  setting  aside  an  attachment,  regularly  obtained 
against  a  sheriff,  for  not  bringing  in  the  body,  or  for  staying 
proceedings  regularly  commenced  on  the  assignment  of  any 
bail  bond,  unless  the  application  for  such  rule  shall,  if  made  on 
the  part  of  the  original  defendant,  be  grounded  on  an  afiidavit 
of  merits,  or  if  made  on  the  part  of  the  sheriff  or  bail,  or  any 
officer  of  the  sheriff,  be  grounded  on  an  affidavit,  shewing  that 
such  application  is  really  and  truly  made  on  the  part  of  the 
sheriff,  or  bail,  or  officer  of  the  sheriff,  as  the  case  may 
be,  at  his  or  theur  own  expense,  and  for  his  or  their  indemnity 
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only,*  and  witfacnit  collusion  with  the  on^al  defendaiit.'' 
There  is  a  recent  rule  of  the  Exchequer,  R.  H.  7  V.  4,  in 
exactly  the  same  words.  5  Dawl.  446.  SeeR,  v.  Sh.  of  Cheshire, 
6  Dowl,  709.  Where  the  words  were  "own  indemnity/' 
inateMl  of  "ifidemnity  only,"  the  affidavit  was holden  bad; 
hat  the  court  gave  leave  to  amend  and  re-swear  it.  CaU 
▼.  ThtiwM,  I  Or.  M.  %c  R,  760.  So,  where  it  omitted  to 
state  at  whose  expense  the  application  was  made,  it  was 
holden  intuAdent.  R,  v.  Sh.  of  Surrey,  3  DmoL  174.  But  in 
an  affidavit  of  merits,  it  is  not  necessary  to  state  on  wlioee 
behalf,  or  at  whose  expense,  ^e  motion  is  made.  BeU  t.  Taylor, 
1  Chit,  572.  It  must  state,  however,  tiiat  the  defendant  b^ 
a  good  defence  to  the  original  action  *'  upon  the  merits ;" 
vi^ere  these  latter  words  were  omitted,  the  coart  hdd  the  affi- 
davit insufficient.  Grottick  v.  Boyiey,  5  B.  &  ^.  703.  and  m 
mUe,  p.  13.  In  the  court  of  Common  Pieas  there  is  no  rule 
upon  the  subject ;  but  the  same  practice  prevails  Uiere  as  in 
the  Queen's  Bench.  See  R,  t.  Sh.  ofLoHdon,  4  Bing.  427.  In 
tiie  Queen's  Beodi  and  Exchequer,  the  affidavit  may  be  in- 
tituled either  in  the  action  on  the  bond  or  hi  the  orig^il 
cause ;  in  the  Common  Pleas,  it  must  be  intituled  in  the  action 
on  the  bond.  See  post  tit.  "Affidavit ;"  and  see  the  forms  of 
the  c^ffidavit  reqwbred  in  this  case,  in  the  Appendix.  There  is 
no  objection  to  this  affidavit  being  made  by  one  of  the  biil» 
if  the  application  be  made  on  the  behalf  of  him  alone.  X- 
Y.  Sh.  of  Middlesex,  3  Dotrl.  196.  and  see  Stride  v.  BiU,  1 
Oale,  431. 

Bail  bond  standing  as  a  security. 1  Formerty,  upon  staying 
proceedings  either  upon  an  attachment  against  the  sheriff  for 
not  bringing  in  the  body,  or  upon  the  bail  bond,  the  attacfa- 
ment  or  bail  bond  would  be  ordered  to  stand  as  a  security,  if 
the  i^aintiff  had  declared  de  bene  esse,  and  had  been  prevented, 
lor  want  of  ^secial  bail  being  perfected  in  due  time,  firoffl 
entering  his  cause  for  trial,  in  a  town  cause,  in  the  term  after 
that  in  which  the  writ  was  returnable,  and  in  a  country  cause, 
at  the  ensuing  assizes.  But  tiiiis  rule  of  court  seems  to  be 
abrogated,  and  the  practice  superseded,  by  stat.  1  &  2  Virt.c. 
1 10 ;  for  now  a  plaintiff  can  no  longer  declare  de  bene  «tsfi 

-*  In  the  eopT  of  this  rule,  gi^en  in  2  H.  &  il.  s«o,  ite  wordstf^ 
"tbeir  only  iadeaonity,*'  and  hi  a  fottmat  edttion  of  this  work,  where  I 
copied  this  role  from  the  Beport,  coiMeirinsr  it  to  be  correct,  ss  the 
comt  of  Quean's  Bench  had  always  used  it,  and  decided  accardinr  ^ 
It,  I  rem«]%«d  that  there  was  a  difference  between  it  and  the  rateintiie 
Exchequer,  the  words  in  the  one  being  ''only  indemnity,"  and  intbe 
other  *'  indemnity  only."  It  is  not  very  dear,  however,  even  niy' 
tliat  the  copy  of  the  rule  in  2  B.  &  A.  240,  is  erroneous;  the  origias^ 
role  is  lost,  and  it  is  but  a  copy  whicSi  is  now  in  the  Rule  office ;  aad 
vtether  the  error  be  in  thii  latter  oopy,  or  in  the  Report,  ia  a  natter 
of  some  doubt. 
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(ante,  p.  J  and  he  can  no  longer  be  prevented  from  entering 
his  cause  for  trial  for  want  of  special  bail  being  perfected  in 
due  time.    See  ante,  p. 


2.    Deposit  vnth  the  Sheriff 

The  defendant,  instead  oi  giving  a  bail  bond,  may  deposit 
with  the  sheriff  or  officer  the  amount  of  the  debt  indorsed  on 
the  process,  with  £10  to  answer  costs ;  and  he  shall  thereupon 
be  discharged  as  to  that  action ;  43  O.  3,  c.  46,  s,  2 ;  and  which 
money  the  sheriff  must  pay  into  court.  Id.  Neither  the  sheriff, 
nor  the  officer  of  the  court  to  whom  the  money  is  paid,  is  en- 
titled to  poundage  upon  it.  Stewart  v.  Bmcebridge,  2  B.&  A. 
110.    Hunn  Y,  Brine,  6  Mo0re,  124. 

If  the  defendant  afterwards  put  in  and  perfect  special  bail 
in  due  tune,  43  G.  3,  c.  46,  «.  2,  or  render  himself  in  dis- 
charge of  his  baii»  Ckadwick  v.  Battye,  S  M.  k  S,  283.  Anon^ 
1  Chit.  145.  Hearfwd  v.  florm,  4  Taunt,  (^(^9.  and  see  HiU  v. 
Cliing,  1  Bing*  103,  he  may  have  the  money  out  upon  motion. 
The  rule  for  this  purpose  is  a  rule  to  shew  cause,  founded 
upon  an  affidavit  of  the  facts;  which  is  afterwards  made 
absolute  in  the  ordinary  way.  "Where  a  third  party  deposited 
the  money  for  the  defendant,  the  court  of  King's  Bench 
sUowed  it  to  be  paid  out  to  such  party,  upon  bail  being  put 
in  and  perfected ;  Nunny.  PotveU,  1  Smith,  13 ;  but  the  court 
of  Common  Pleas  have  refused  to  do  this,  even  although  the 
defendant  had  become  bankrupt,  as  they  hdd  that  they  were 
not  authorized  by  the  statute  to  order  it  to  be  paid  to  any 
other  person  than  the  defendant.  Edelsten  v.  Adams,  8  Taunt. 
557.  Where  a  defendant,  after  making  such  deposit,  wishing 
to  settle  the  actioii,  gave  notice  to  the  plaintiff's  attorney  that 
he  should  claim  no  more  of  it  than  the  excess  of  the  £10 
^ve  the  costs  actually  incurred,  the  court  held  that  the 
plaintiff  could  not  afterwards  proceed  in  the  action.  Clarke 
▼.  Veaies,  3  Brod.  &  J3.  273.  But  where  no  such  notice  is 
&ven,  the  presumption  is  that  the  money  is  deposited  and 
paid  in  under  the  statute.  Wain  v.  Bradbury,  1  SmUh,  128. 
if  the  defendant  perfect  bail  or  render,  but  not  within  the 
time  limited  for  that  purpose  by  the  practice  of  the  court, 
the  court  will  not  allow  him  to  take  the  money  out,  without 
an  affidavit  of  merits.  Newman  v.  Hodgson,  2  B.  &  Ad.  422. 

But  if  the  defendant  do  not  perfect  bail  [or  render]  in  due 
time,  then  the  money  so  deposited  and  paid  into  court,  shall 
^  paid  to  the  plaintiff.  43  G.  3,  c.  46,  s.  2.  The  rule  for 
this  purpose  is  a  rule  to  shew  cause,  founded  upon  an  affidavit 
of  the  &ct8 ;  which  is  afterwards  made  absolute  in  the  ordi- 
nary way. 
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SECTION  VIII. 

Bail. 

1.  Special  Bail  in  Town  Causes. 

2.  Country  Bail. 

3.  Bail  by  Prisoners. 

4.  Deposit  in  lieu  of  Special  Bail, 

5.  Proceedings  against  Bail. 

6.  In  mhat  cases  Bail  discharged, 

7.  Render  in  discharge  of  Bail. 

1 .  Special  Bail  in  Town  Causes. 

By  Stat.  1  &  2  Vict.  c.  110,  which  regulates  the  cases  in 
which  a  defendant  may  now  be  arrested  upon  a  capias,  it  is 
enacted  that  "  all  subsequent  proceedings,  as  to  putting  in  and 
perfecting  special  bail,  or  of  making  deposit  and  payment  of 
money  into  court,  instead  of  putting  in  and  perfecting  special 
bail,  shall  be  according  to  the  present  practice  of  the  superior 
courts,  or  as  near  thereto  as  the  circumstances  of  the  case  wUl 
admit."  Id.  s.  4. 

Putting  tn.]  Bail  must  be  put  in,  on  or  before  the  eighth 
day  from  the  time  of  the  arrest,  the  day  of  the  arrest  being 
reckoned  inclusive;  2  JV,  4,  c.  89,  sch.  No,  4;  otherwise  the 
plaintiff  may  proceed  against  the  sheriff  or  upon  the  bail  bond. 
Id,  Warn.  3.  Hillary  v.  Rowles,  2  Dowl.  201.  Even  in  the 
case  of  country  bail,  since  the  Uniformity  of  Process  Act,  not 
only  must  the  recognizance  be  taken,  but  the  bail  piece  must 
be  transmitted,  and  notice  of  bail  given,  on  or  before  the 
eighth  day ;  oUierwise  the  plaintiff  may  taJce  an  assignment  of 
and  proceed  upon  the  bail  bond.  Qrant  v.  Gibbs,  3  Dowl.  409, 
1  Hodg.  56.  Where  the  arrest  was  on  the  1st  April,  and  the 
8th  &  9th  being  Easter  monday  and  tuesday,  the  court  held  that 
the  defendant  had  the  whole  of  Wednesday  to  put  in  bail,  and 
set  aside  a  writ  in  an  action  upon  the  bail  bond  sued  out  on 
the  10th,  although  not  served  until  the  11th.  Alston  v.  Under- 
hill,  I  Or.  &  M.  492.  If  bail  be  not  put  in  in  time,  then,  if  a 
bail  bond  have  been  taken,  the  plaintiff  may  take  an  assign- 
ment of  it,  and  commence  an  action  upon  it,  on  the  ninth  day ; 
Hillary  v.  Rowles,  2  Dowl.  210 ;  or  if  a  sum  have  been  depo> 
sited  with  the  sheriff  instead  of  a  bail  bond,  the  plaintiff  may 
proceed  to  take  it  out  of  Court;  Ante,  p.  176;  or  if  neither  bail 
bond  be  given,  or  deposit  made,  and  the  defendant  be  at  large, 
the  plaintiff  may  bring  an  action  against  the  sheriff  for  an 
escape.  See  Puller  v.  Prest,  7  T.  R.  109.  But  although,  in 
order  to  avoid  these  consequences,  bail  must  be  put  in  within 
the  time  above  mentioned,  yet  it  may  be  put  in  after  it,  as  for 
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the  purpose  of  setting  aside  proceedings  against  the  sheriff  or 
upon  the  bail  bond.  See  ante,  p.  173,  or  the  like.  And  if  the 
plaintiff  will  not  proceed  upon  the  bail  bond,  but  against  the 
sheriff  merely,  it  will  be  sufficient  to  put  in  bail  at  any  time 
before  the  expiration  of  the  rule  to  return  the  writ.  It  will 
be  dangerous,  however,  to  depend  upon  this ;  as  the  plaintiff, 
after  ruling  the  sheriff  to  return  the  writ,  may  abandon  his 
rule  and  take  an  assignment  of  the  bail  bond.  By  a  rule  of 
the  court  of  Exchequer,  however,  if  the  plaintiff  rule  the 
sheriff  to  bring  in  the  body,  the  defendant  shall  be  at  liberty 
to  put  in  and  perfect  bail  at  any  time  before  the  expiration  of 
the  rule.  R.  Ex,  M,  1  TV.  4,  *.  15. 

Bail  may  be  put  in  by  the  defendant  or  his  attorney ;  or  by 
the  sheriff  or  his  officer ;  R.  v.  Sh.  of  London,  2  B.  &,  A.  604. 
Evans  v.  Sweet,  2  Bing,  271.  Hopkins  v.  Peacock,  5  Price, 
558.  and  see  Taylor  v.  Evans,  1  Bing.  367  ;  or  by  an  attorney, 
in  pursuance  of  any  undertaking  he  may  have  given  to  that 
effect.  And  if  two  sets  of  bail  be  put  in,  the  plaintiff  cannot 
treat  either  set  as  a  nullity,  but  must  except  to  both,  if  he 
\rould  prevent  their  allowance.  CHlmourY.  Brindley,  7  Z>.  &  A. 
259. 

Two  persons  must  be  put  in  as  bail.  And  by  R.  G.  H.  2 
W.  4,  s.  18,  "notice  of  more  bail  than  two,  shall  be  deemed 
irregular,  unless  by  order  of  the  court  or  a  judge."  Care 
must  be  taken  that  neither  of  them  be  a  "  practising  attorney 
or  clerk  to  a  practising  attorney,"  otherwise  "the  plaintiff 
may  treat  the  bail  as  a  nullity,  and  sue  upon  the  bail  bond  as 
soon  as  the  time  for  putting  in  bail  has  expired,  unless  good 
bail  be  duly  put  in  in  the  meantime."  R,  G.  H.  2  W.  4,  s.  13. 
As  to  the  other  objections  which  may  be  made  to  the  bail, 
when  they  come  to  justify,  see  post, p.  190, 8fc.  Each  of  the  bail 
must  be  a  housekeeper,  SUzd^s  bail,  1  Chit,  502 ;  BoU^s  bail, 
1  Ckit.  288.  and  see  Saggers  v.  Gordon,  5  Taunt,  174,  or  free- 
holder :  see  Tomsey  v.  Napier,  8  Taunt.  148 :  a  copyholder. 
Anon.  2  Ckit.  97,  or  a  leaseholder.  Smith's  bail,  1  Dowl.  1,  who 
is  not  a  housekeeper  or  freeholder,  cannot  be  bail,  unless  by 
consent ;  and  where  a  person  was  put  in  as  bail,  who,  although 
a  housekeeper  in  Scotland,  was  neither  a  housekeeper  nor 
freeholder  in  this  country,  but  merely  lived  here  in  lodgings, 
Patteson,  J.  rejected  him  on  this  ground.  Anon.  1  Dowl.  61. 
S.  P.  Hughes  V.  Stirling,  11  Price,  168.  But  where  it  ap- 
peared  that  the  bail,  although  he  himself  lived  in  lodgmgs, 
paid  his  share  of  the  rent  and  taxes  of  a  house,  occupied  by 
his  partner  in  trade,  and  where  they  jointly  carried  on  their . 
business,  the  court  of  Common  Pleas  held  that  he  was  a  house- 
keeper, and  was  competent  to  justify  as  bail.  Savage  v.  Hall, 
1  Bing.  440. 

For  the  purpose  of  putting  in  bail,  get  a  blank  bail  piece  at 
the  stationer's,  and  fill  it  up  from  the  copy  of  the  capias  served  at 
id 
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the  time  of  the  arrest.  Then  take  the  bail  with  you  to  ajudge^s 
chambers,  and  the  Judges  derk  will  take  their  recognizance,  the 
bail  signing  the  bail  piece ;  leave  the  bail  piece  at  the  judges 
chambers.  Or  if  you  have  given  notice  of  putting  in  and  jus- 
tifying baU  at  the  same  time,  as  shall  be  hereafter  mentumed,  or 
in  case  bail  are  added  by  a  judged  s  order,  the  bail  may  be  put  in 
with  the  judge's  clerk  at  Westminster^  on  the  morning  they 
attend  to  justify.  Where  the  copy  of  tiie  capias  served  at  the 
time  of  the  arrest,  by  imstake  required  the  defendant  to  put  in 
bail  in  the  Exchequer  instead  of  the  Common  Pleas,  his  omis> 
non  to  put  in  bail  in  the  Common  Pleas  was  holden  to  be  no 
ground  for  attaching  the  sheriff  for  not  bringing  in  the  body. 
Mayhew  v.  Hoadby,  6  Dowl.  629.  The  county  in  the  margin 
of  the  bail  piece,  must  be  that  in  which  the  arrest  took  place ; 
see  Smith  v.  Miller,  7  T.  R.  96 ;  even  where  the  arrest  is  "  upon 
an  ali£u  or  pluries  writ  issued  into  another  county,  pursuant  to 
the  rule,  M.  3  W.  4,  a.  6,  the  defendant  must  put  in  bail  in  the 
county  ^i^ere  he  was  arrested."  R.  G.  M.  4,  W.  4,  r.  1.  The 
bail  piece  must  be  rightly  intituled  in  the  court ;  HedVs  bail,  1 
Chit.  79 ;  and  must  correspond  with  the  writ  in  the  names  of 
.  the  parties.  Anon,  1  Moore,  126;  Holt.  v.  Frank,  I  M.kS. 
199,  and  in  the  sum  indorsed  on  it.  Even  where  a  defendant, 
sued  by  a  wrong  name,  put  in  and  perfected  bail  by  his  right 
name,  but  without  identifying  hunself  as  the  person  sued  by 
the  other  name  :  it  was  holden  that  the  plaintiff  might  treat 
the  ball  as  a  nullity,  and  attach  the  sheriff.  R.  v.  Sh.  of  SvffoUt, 
4  Taunt,  818.  It  may  perhaps  be  necessary  to  mention,  that 
the  defendant  cannot  join  in  the  recognizance ;  the  recogni- 
zance is  entered  into  by  the  bail  only^  and  in  double  the  sum 
sworn  to.  R.  E.  36,  G.  3.  C.  P. 

By  Stat.  1  &  2  Vict.  c.  45,  s.  4,  5,  the  judges  of  the  courts  of 
Common  Law  at  Westminster  are  empowered  to  appoint  com- 
missioners, not  being  attomies,  before  whom  bail  may  be  put 
in  and  justified  in  vacation.  I  am  not  aware,  however,  that 
this  has  as  yet  been  doue. 

Notice  of  bail.']  Notice  of  bail  must  be  given  in  all  cases ; 
and  bail  shall  not  be  deemed  to  be  put  in,  until  this  notice  is 
given.  R.  E.  49  G.  3,  C.  P. ;  R.  M.  16,  C.  2.  K.  B.  It  may  be 
given  in  three  different  ways :  1st.  a  notice  that  bail  have  been 
put  in  ;  which  is  usually  given  where  bail  have  been  put  in  in 
due  time :  2dly.  the  like  notice,  accompanied  ^ith  an  affidavit 
of  the  sufficiency  of  the  ball :  and  3dly.  a  notice  that  the  bail 
will  be  put  in  at  a  certain  time  and  place,  and  that  they  will  at 
the  same  time  justify  themselves ;  which  is  usually  given 
where  bail  have  not  been  put  in  in  due  time. 

1.  As  to  the  ordinary  notice  :  it  must  be  correctly  intituled 
in  the  court.  It  must  be  correctly  intituled  in  the  cause. 
See  Anon.  2  Chit.  77,  81.    It  must  state  before  what  judge 
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the  bail  twss  put  in ;  and  if  in  fact  they  were  put  in  before  a 
different  judge  from  the  one  stated,  the  notice  will  be  bad. 
KeUy  V.  Wroiher,  2  Ckit.  109.  Crawford  ▼.  Oxley,  3  SmWi, 
515.  It  must  state  the  names  of  the  bail  correctly :  where  the 
Christian  name  was  written  Frances  for  Fruicts,  it  was  holdoi 
bad;  Anon.  1  Moore,  126;  even  where  the  initial  merely  of 
one  of  two  Christian  names  of  a  bail  was  given,  Coleridge,  J. 
intimated  Hiat  the  notice  was  bad  on  that  account,  but  al- 
lowed the  ball  to  justify,  on  the  defendant  paying  the  costs  of 
the  opposition.  Whii^i  baU,  2  Har,  &  W,  134.  Where,  how- 
erer,  in  the  hurry  of  writing  the  notice,  the  names  of  the  bail 
were  altogeUier  omitted,  the  court  held  that  the  pkintiff 
eooki  not  on  that  account  treat  the  notice  as  a  nullity,  and  pro- 
ceed against  the  sheriff.  Pttgh  v.  Emery,  4  D.  &  A.  30.  The 
notice  must  also  give  tiie  additions  of  degree  or  mystery  of 

the  bail,  or  other  sufficient  description  of  them. ▼.  Cot' 

iar,  5  Taunt  554.  Where  the  bail  was  described  as  a 
*'  manufactnrer,"  Taunton,  J.  held  it  to  be  too  general,  and 
bad.  Feamlefs  bail,  1  Dowl.  40.  Where  a  schoolmasto:  was 
described  as  a  gentleman,  it  was  holden  suiBcient ;  '■ 

▼.  Pcuman,  5  Taunt.  759 ;  and  the  same,  as  to  a  dertc  in  th^ 
Custom  House,  Anon.  I  Chit.  492,  fi.  and  a  derk  in  the  Post 
Office.  Wood  ▼.  Ray,  2  Demi.  692.  But  whexe  a  deric  in  a 
mercantile  house  was  described  as  a  gentleman,  the  bail  were 
rejected.  Most  t.  Heaxyside,  7  D.  h  R.  112.  So  where  one 
of  the  bail  was  described  as  a  gentleman,  and  upon  exami- 
nation it  appeared  tliat  he  carried  on  the  business  of  an  agent 
for  the  sale  of  Scotch  ale,  Gumey,  B.  held  tiiis  to  be  a  sub- 
stantial misdescription,  and  rejected  the  bail.  Flemming't 
bail,  1  Cr.  &  M.  1 1 1.  So  where  both  the  bail  were  described  as 
gentlemen,  and  one  was  a  derk  to  the  defendant's  attorney, 
and  the  otiier  a  porter,  watchman  and  siboeblack,  the  court 
held  that  the  plaintiff  was  wairanted  in  treating  the  notice  of 
bail  as  a  nullity,  and  suing  on  the  bail  bond.  Fenton  t. 
Rug^,  I  B.  &  P.  356.  So  where  bail  were  described  as 
jewdlers,  and  they  were  in  fact  but  derks  to  a  jeweller, 
Idttledale,  J.  held  this  to  be  a  misdescription,  but  gave  time 
to  give  a  fresh  notice.  Hamlet t  bail,  1  Dotvl.  501.  Notice  for 
J.  M.  as  bail,  has  been  holden  not  to  be  a  good  notice  for  J.  M. 
the  younger.  SmUh  v.  Mellon,  5  Taunt.  854. 

And  by  R.  G.  T.  1  W.  4,  s.  2,  "  every  notice  of  bail  shall, 
in  addition  to  the  descriptions  of  the  bail,  mention  the  street 
or  place,  and  number  (if  any),  where  each  of  the  bail  resides, 
and  aU  the  streets  or  places,  and  numbers  (if  any),  in  which 
obch  of  them  has  been  resident  at  any  time  within  the  last 
six  months,  and  whether  he  is  a  housekeeper  or  frediolder.'* 
As  to  this  dause  about  the  six  months'  residence,  it  was  at 
first  holden  not  to  be  necessary  to  state  it,  if  in  fact  the  bail 
liad  resided  at  the  places  mentioned  in  the  notice  during  the 
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previous  six  months.  Fenton  v.  IVarre,  2  Tyr.  158.  ^non. 
1  Dmvl.  160.  But  the  opinion  of  all  the  judges  has  since 
been  taken  upon  the  point,  and  they  have  holden  that  it 
ought  to  be  inserted.  Per  Vaugkan,  B.  2  Tyr,  592,  n.  and  see 
HoUing's  baU,  5  Dowl.  220.  Park's  bail,  2  Bar.  &  fV.  134. 
And  where  the  notice  was  defective  in  this  respect,  the  court 
would  not  allow  the  bail  to  justify,  even  although  they  were 
not  opposed;  but  they  gave  leave  to  amend.  Sywood  and 
Dogkerty*s  bail,  3  Dowl.  116.  Where  the  notice  stated  that 
the  bail  had  resided  "within  the  last  six  months"  at  the 
place  therein  mentioned,  this  was  holden  bad;  but  as  the 
notice  was  accompanied  by  an  affidavit,  which  stated  that  the 
bail  had  resided  there  for  the  last  six  months,  the  court  held 
that  it  remedied  the  defect.  Ward^s  bail,  I  Cr.'9c>  M.  28.  As  to 
the  description  of  the  bail,  the  meaning  of  the  rule  is,  that  if 
they  live  in  a  street,  the  street  must  be  named ;  see  HanwelPt 
bail,  3  Dowl.  425 ;  if  their  house  be  numbered,  the  number 
must  be  stated ;  vide  supra ;  but  if  there  be  neither  number 
nor  street,  then  the  residence  must  be  described  vnth  such 
convenient  certainty  as  to  enable  the  plaintiff  ta  make  the 
requisite  enquiries  as  to  the  solvency  of  the  bail.  See  Lan- 
yon*8  bail,  3  Dowl,  85.  Treasurers  bail,  2  Dowl.  670.  Smith't 
bail,  1  Dowl.  499.  If  the.  bail  have  two  pUces  of  residence, 
it  will  be  sufficient  to  state  one  of  them.  Arum.  1  Dowl.  159. 
Fortescit^s  bail,  2  Dowl.  541.  l^t  where  one  of  the  bail  was 
described  of  Streatham,  where  he  had  a  house,  but  it  ap- 
peared that  for  the  last  three  months  he  resided  at  a  lodging 
in  the  Strand,  Taunton,  J.  held  the  description  to  be  bad,  and 
that  he  ought  to  have  been  described  of  the  place  where  he 
actually  resided.  Thompson  v.  Smith,  1  Dowl.  340.  Where 
the  number  of  the  house  was  omitted,  but  it  appeared  the  bail 
had  been  found,  and  they  were  not  opposed  upon  any  other 
ground.  Bayley,  B.  allowed  them  to  justify,  on  paying  the 
costs  of  the  opposition.  Muir  v.  Smith,  2  Tyr.  742-  Where 
the  notice  omitted  to  state  that  the  bail  were  housekeepers  or 
freeholders,  Taunton>  J*  held  it  bad,  although  accompanied  by 
an  affidavit  in  which  the  fact  was  stated.  Anon.  1  Dowl.  160. 
And  where  the  notice  described  bail  as  a  housekeeper,  and  he 
was  in  fact  a  freeholder  but  not  a  housekeeper,  Littledale,  J. 
held  it  to  be  bad,  and  rejected  the  bail.  Wilson's  bail,  2  Dowl. 
431.  So  in  all  cases  where  a  false  description  is  given,  the 
notice  will  be  bad.  Anon.  1  Chit.  493.  Where  the  notice, 
however,  was  only  defective  in  the  description,  as  omitting  the 
number  of  the  house,  and  the  plainti£f,  instead  of  taking  the 
objection  upon  the  motion  to  justify,  obtained  time  to  enquire 
into  the  sufficiency  of  the  bail,  Patteson,  J.  held  that  it  was 
too  late  for  him  afterwards  to  object  to  the  notice  for  the  defect, 
particularly  as  it  was  not  denied  that  he  had  found  the  bail 
Foster's  bail,  2  Dowl.  586.    It  is  no  longer  necessary,  in  the 
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Exchequer,  to  state  in  the  notice  that  the  bail  piece  is  filed 
with  the  filacer.  Wi^ley  v.  Edwards,  2  Cr,  &  M,  320.  See  the 
form  of  this  notice  in  the  Appendix : — 

Where  bail  above  was  put  in  by  an  attorney  for  the  bail  to 
the  sheriff,  and  notice  of  the  bail  was  given  by  the  defendant's 
attorney,  the  court  held  it  sufficient,  as  an  order  to  change  the 
attorney  was  not  necessary  in  such  a  case.  R.  v.  Sh.  o/LTndon, 
2B.kA,  604. 

2.  By  R.  G.  T.  1  W.  4,  s.  3,  if  the  notice  of  bail  shall  be 
accompanied  by  "  an  affidavit  of  each  of  the  bail,  according  to 
the  form  hereto  subjoined,  and  if  the  plaintiff  afterwards 
except  to  such  bail,  he  shaU,  if  such  bail  are  allowed,  pay  the 
costs  of  justification ;  and  if  such  bail  are  rejected,  the  de- 
fendant shall  pay  the  costs  of  opposition,  unless  the  court,  or 
a  judge  thereof,  shall  otherwise  order."  The  form  of  the  affi- 
davit is  given  by  the  rule,  and  is  set  out  in  the  Appendix. 
This  affidavit,  *as  all  others,  must  state  the  deponent's  addi- 
tion, Broum's  bail,  5  Dotvl.  220.  Morgan  v.  Stone,  I  Gale,  15, 
although  the  form  given  in  the  rule  omits  it. 

As  the  intention  of  this  affidavit  is,  that  the  plaintiff  may 
have  an  opportunity  and  the  means  of  ascertaining,  by  en- 
quiry, whether  the  bail  be  really  possessed  of  the  property 
described  in  it,  so  that  if  he  be  satisfied  of  the  truth  of  the 
affidavit,  he  may  not  give  the  bail  the  trouble  of  attending 
personally  to  justify:  the  property  must  be  described  with 
that  certainty,  which  will  enable  the  plaintiff  to  make  those 
enquiries ;  otherwise  the  court  will  not  deem  it  an  affidavit 
within  the  meaning  of  the  rule.  And  therefore  where  the 
affidavit  stated  that  the  bail  bad  a  certain  sum  of  money  in 
the  funds,  without  saying  in  what  stock,  Parke,  J.  held  it  to 
he  uisufficient.  Anon.  I  Dowl,  159.  So,  where  it  omitted  to 
state  where  the  property  was  situate,  and  stated  several  kinds 
of  property  and  but  one  sum  as  the  value  of  all  collectively,  it 
was  holden  bad.  Hodgsonv,  Cooper,  2  Cr,M.  &  R.  43.  But  where 
the  affidavit  was,  that  the  deponent  was  possessed  of  property 
to  the  amount  of  100^.  "  over  and  all  above  his  just  debts,"  and 
that  it  consisted  of  a  freehold  house,  situate,  &c.  without  stating 
the  value  of  the  house,  it  was  holden  sufficient :  the  words 
"over  and  all  above,"  were  the  same  in  substance  as  "  over 
and  above  all ;"  and  as  only  one  property  was  described,  and 
the  affidavit  had  previously  stated  the  deponent  to  be  worth 
1002.  after  payment  of  his  debts,  it  was  equivalent  to  stating 
that  the  freehold  house  was  worth  a  sum  at  least  equal  to  the 
100/.  and  the  debts  together;  but  that  if  several  properties 
had  been  described,  it  would  have  been  otherwise.  Boyd's 
baU,  1  Hodg,  93,  Imt  see  WUler's  bail,  6  Dowl,  312.  The  court, 
however,  in  general  insist  upon  a  strict  compliance  with  the 
form  given  in  the  rule ;  and  where  the  affidavit  stated  the  bail 
to  be  worth  a  certain  sum  "above  all  their  just  debts,"  the 
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words  in  the  rule  being  "  over  and  above  what  would  pay  afl 
their  just  debts,"  the  court  held  it  to  be  insufficient.  Steoent 
V.  MiUer,  2  Mees.  &  W.  368.  If  the  bail  fiul  to  justify  by 
reason  of  the  property  stated  in  the  affidavit,  but  it  appears 
that  they  have  other  property  sufficient  for  the  purpose,  the 
court  wUl  allow  them  to  justify,  and  the  costs  of  the  opposi- 
tkm  will  be  costs  In  the  cause.  Broum  v.  Ahrenfeldt,  7  DewL 
46.  Also,  if  the  affidavit  omit  any  material  part  of  the  above 
form,  as  for  instance,  that  the  bail  are  housekeepers  or  free- 
holders. Anon.  I  Dowi.  127,  or  the  like,  it  cannot  be  used  as 
an  affidavit  within  the  above  rule,  if  the  plaintiff  object  to  it  on 
that  ground.  Martin  v.  GeU,  2  Tyr,  166.  teg  Smith's  bail,  I 
Dawl.  514.  Even  where  the  affidavit  stated  the  deponent  to 
be  a  housekeeper  at  S.  but  did  not  state  that  he  resided  there, 
it  was  hcrfden  insufficient.  HeaUPi  bail,  3  Dowl.  423.  The 
only  effect,  however,  of  an  omission  or  defect  in  the  affidavit; 
will  be,  that  the  defendant  vrill  not  be  allowed  his  coats  of  jus- 
tification ;  it  is  no  objection  to  the  bail  justifying.  Shave  v. 
Spode,  2  Mees.  &  fV.  42.  Stevens  v.  MUler,  Id.  368.  Brown 
T.  AhrenfOdt,  7  Dowl.  46.  Popjoy' ^  ^^>  I  Or.  if .  &  jR.  594, 
nor  does  it  entitle  the  plaintiff  to  the  costs  of  opposing  the 
haU.  Brown  v.  Ahrmfeldt,  4  Mees.  ft  W.  76.  Where  the 
affidavit  stated  that  the  bail  were  not  security  for  any  person 
"except  the  above  defendant,'*  instead  of  stating  that  they 
were  not  bail  for  any  defendant  *'  except  in  this  action,"  the 
court  allowed  it  to  be  amended,  neither  party  paying  oosti. 
Warrow  v.  De  Burgh,  7  Dowl.  96.  De  Bod^s  bail,  1  Dowl. 
368.  See  Anon.  Id.  126.  Although  the  form  given  in  the 
above  rule  is  by  one  bail  only,  there  is  no  objection  to  its 
being  a  joint  affidavit  by  both.  Anon.  1  Dowl.  115. 

The  notice  of  bail,  served  with  this  affidavit,  may  be  either 
a  notice  of  bail  having  been  put  in,  as  mentioned  aTite,  p.  179, 
or,  it  seems,  a  four  days'  notice  of  putting  in  and  justifying 
bail,  which  shall  be  mentioned  presently.  See  Bowman  v. 
Russell,  2  Tyr.  744.  And  either  the  orignud  affidavit  may  be 
annexed  to  the  notice  at  the  time  it  is  served,  or  the  origiDal 
may  be  filed  and  a  copy  aimexed.  Where  a  copy,  however, 
vras  annexed,  but  it  did  not  appear  to  be  so  on  the  face  of  it, 
nor  was  it  stated  where  the  original  was  filed,  the  court  held 
that  the  plaintiff  was  not  liable  to  the  costs  of  justification, 
on  the  bail  being  allowed.  West  v.  WUliams,  3  £.  &  Ad.  345. 

As  to  costs :  if  the  bail  be  allowed,  the  plaintiff  vnll  be 
ordered  to  pay  the  costs  of  justification,  whether  he  have 
opposed  them  or  not ;  Johnson's  bail,  1  Dowl.  514 ;  if  they  be 
rejected,  the  defendant  must  pay  the  costs  of  opposition, 
unless  the  judge  order  to  the  contrary;  ante  p.  181 ;  and  the 
judge  seldom  interferes  in  this  respect.  See  Evan's  bail,  I 
Dowl.3S4. 

It  may  be  necessary  to  mention  that  the  role  we  hx9t  bees 
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BOW  discussing,  does  not  extend  to  the  case  of  a  prisoner, 
Webb's  bail,  1  DowL  446,  or  to  any  case  where  the  plaintiff 
is  not  bound  to  except  to  the  bail.  Per  Patteson,  J.  Id.  But 
it  applies  to  country  bail;  Grani's  bail,  I  Cr.  M.S^R.  598; 
sad  wfaere  in  the  case  of  country  bail,  an  affidavit,  intended  to 
be  in  conformity  with  the  above  rule,  was  delivered  with  the 
notice  of  bail,  and  the  affidavit  turned  out  to  be  defective,  the 
bail  were  re^e(^,  although  the  affidavit  would  have  been  good 
u  an  affidavit  of  justification,  independently  of  this  rule. 
Penum't  bail,  4  DowL  627,  1  Har.  &  fV.  663.  fVeUer^s  bail,  6 
Dowl.3l2, 

3.  By  R.  G.  T.  1 W.  4,  s.  1,  "  a  defendant  may  justify  bail, 
at  the  same  time  they  are  put  in,  upon  giving  lour  days* 
notice  for  that  purpose  before  deven  o'dock  in  the  morning, 
and  exclusive  of  Sunday ;  and  if  the  plaintiff  is  desirous  of 
time  to  enquire  after  the  bail,  and  shall  give  one  day's  notice 
thereof  as  aforesaid  to  the  defendant,  his  attorney  or  agent, 
as  the  case  may  be,  before  the  time  appointed  for  justification, 
stating  th^ein  what  further  time  is  required,  such  time  not 
to  exceed  three  days  in  the  case  of  town  bail,  and  six  da3rs  ui 
the  case  of  country  bail,  then  (unless  the  court  or  a  judge 
shall  otherwise  order)  the  time  for  putting  in  and  justifying 
bail  shall  be  postponed  accordingly,  and  aU  proceedings  shall 
by  stayed  in  the  mean  time."  See  Jenkins  v.  Maltby,  2  Cromp. 
kJ.  124.  See  the  form  of  the  notice  in  this  case,  in  the  Ap- 
pendix. 

This  rule  of  court  does  not  extend  to  the  case  of  a  pri- 
soner; Davis  V.  Grey,  2  Tyr.  276.  King's  bail,  1  Dowl. 
509;  before  this  rule,  prisoners  were  allowed,  by  the  practice 
of  all  the  courts,  to  give  a  two  days'  notice  of  putting  in  and 
justifying  bail,  and  such  is  still  the  practice.  Nor  does  the 
rule  extend  to  added  bail;  Key  v.  Mac  Kyntire,  5  Dowl,  453; 
or  to  any  other  case,  where  the  notice  \&  not  for  the  putting 
in  and  justifying  bail  at  the  same  time.  Jones's  bail,  2  DowL 
159. 


If  there  be  any  omission  or  other  defect  in  the  notice  of 
bail,  the  pUdntiff  cannot  on  that  account  treat  it  as  a  nullity, 
and  proceed  against  the  sheriff  or  upon  the  bail  bond,  but 
must  object  to  it,  if  at  all,  when  the  bail  attend  to  justify. 
Pugh  V.  Emery,  4  D.  8c  R.  30.  Bell  v.  Foster,  8  Bing.  334. 
1  DowL  271.  R.  V.  Sh.  of  Middlesex,  1  Cr.  &  M.  482.  Fos- 
ter's bail,  2  DowL  586. 

Exception  and  notice,1  Where  bail  are  put  in  in  due  time, 
that  is  to  say,  or  or  before  the  eighth  day  inclusive  after  the 
arrest,  (vide  ante,  p.  Ill,)  the  plaintiff  must  except  to  them, 
if  he  would  compel  a  justification.  R.  v.  Sh,  of  Middlesex,  5  B. 
k  C.  389.    Rogers  v.  Mapleback,  1  H.  BL 106.    Even  where  a 
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sheriff's  officer  is  put  in  as  bail,  or  any  other  person,  who,  by  the 
practice  of  the  court,  will  not  be  allowed  to  justify,  the  plain- 
tiff cannot  treat  the  bail  as  a  nullity,  but  must  except  to 
them,  and  then  make  his  objection  when  they  come  up  to  jus- 
tify. Banks  V.  Levi,  1  Chit,  713.  The  only  exception  to  this 
is,  where  an  attorney  or  an  attorney's  clerk  has  been  put  in  as 
bail;  there,  we  have  seen  {ante  p.  178),  that  the  plaintiff  may 
treat  the  bail  as  a  nullity,  and  proceed  upon  the  bail  bond  or 
against  the  sheriff.  By  R.  G.  H.  2  W.  4,  s.  1 5,  "  where  bail  to 
the  sheriff  become  bail  to  the  action,  the  plaintiff  may  except 
to  them,  though  he  has  taken  an  assignment  of  the  bail 
bond."  The  exception  is  entered  in  the  bail  book  at  the 
judge's  chambers :  /  except  against  these  bail;  A.  P.  plain- 
tiffs attorney.**  This  is  usually  done  as  soon  as  practicable 
after  you  know  of  the  bail  being  put  in;  but  it  must  be  done, 
if  at  all,  yrithin  twenty  days  after  the  service  of  the  notice 
of  bail,  R,  M.  8  Ann.  K.  B.,  after  which  the  bail  are  deemed 
perfected,  and  you  cannot  compel  a  justification.  Also,  if 
bail  are  put  in  and  notice  given,  before  the  sheriff  is  ruled 
to  bring  in  the  body,  the  plaintiff  must  except  to  the  bail,  be- 
fore he  can  rule  the  sheriff,  otherwise  his  proceeding  will  be 
irregular.  R.  v.  Sh.  of  Middlesex,  1  D.  Sc  R.  264.  R.  v.  Sh. 
of  Middlesex,  8  T.  R.  258.  And  if  two  sets  of  bail  be  put  in,  he 
must  except  to  both,  otherwise  the  set  not  excepted  to  would 
in  twenty  days  become  absolute;  and  where  in  such  a  case,  he 
treated  one  set  of  bail  as  a  nullity,  excepted  to  the  other,  and 
because  that  other  failed  to  justify,  he  proceeded  to  attach  the 
fiheriff,  the  court  set  aside  the  attachment  for  irregularity. 
OUmour  v.  Brindley,  1  D.  Bl  R.  259.  Want  of  exception  or 
notice,  is  waived,  as  between  the  parties,  by  the  defendant 
giving  notice  of  justification  ;  HanwelVs  bail,  3  Dowl.  425. 
Anon.  1  Chit.  174;  but  this  is  no  waiver  of  the  irregularity, 
as  between  the  plaintiff  and  the  sheriff.  Rogers  v.  MapMwck, 
1  H.  Bl.  106. 

It  is  only  where  bail  have  been  put  in,  in  due  time,  however, 
that  an  exception  is  necessary ;  if  put  in  after  the  eighth  day 
inclusive,  as  above  mentioned,  the  defendant  must  justify 
them  at  his  peril,  whether  they  be  excepted  to  or  not,  nor  will 
the  lapse  of  twenty  days  in  that  case  have  any  effiect  in  per- 
fecting them.  Nunn  v.  Rogers,  2  Chit.  108.  Story* s  case, 
Id.  82.    R.  V.  Sh.  of  Middlesex,  7  Doivl.  82,  8  Law  J.  11  ex. 

After  entering  the  exception,  you  must  give  notice  of  it  to 
the  defendant's  attorney;  for  the  exception  is  hot  deemed 
complete  until  this  notice  is  given.  Oldham  v.  BurreU,  7  T.R* 
26.  And  the  notice  should  be  in  writing ;  a  mere  verbal  notice 
is  an  irregularity,  which  probably  may  be  waived*  as  between 
the  parties,  by  the  defendant  giving  notice  of  justification; 
but  to  enable  the  plaintiff  to  proceed  against  the  sheriff,  in 
case  the  bail  do  not  justify,  the  notice  must  be  in  writing. 
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Cohn  V.  Davis,  1  H.  Bl.  80.  R,  v.  Sh.  of  Middlesex,  8D.9cR. 
149.  Also,  if  the  notice  pf  exception  be  not  correctly  intituled 
in  the  court  or  cause,  the  sheriff  cannot  be  proceeded  against 
by  attachment.  R,  v.  Sh.  of  Middlesex,  1  Chit.  741.  Anon. 
Id.  375.  And  giving  notice  of  exception,  without  previously 
entering  the  exception  as  above  directed,  is  an  irregularity ; 
and  although  perhaps  it  may  be  waived  as  between  the  parties 
by  the  notice  of  justification,  HanweWs  bail,  3  Dowl.  425,  yet 
'Ss  between  the  plaintiff  and  the  sheriff,  Thwaites  v.  GaUington 
4D.kR.  365,  or  the  bail  to  the  sheriff,  Hodson  v.  Garrett,  1 
Ckit.- 174,  it  clearly  is  not.  The  following  may  be  the  form  of 
the  notice. 

In  the 

Between  [4rc. 
Take  notice  that  I  have  excepted  against  the  bail  put  in  for 
the  defendant  in  this  cause. 

To  Mr.  CD.  Your'sSfc. 

Defendants  attorney  A.  B. 

PlaintiJjTs  attorney . 

There  is  one  kind  of  exception,  created  by  a  late  rule  of 
coart,  that  yet  remains  to  be  noticed.  It  has  been  already 
mentioned,  (ante,  p.  182),  that  by  R.  G.  T.  1  W.  4,  s.  3,  an 
affidavit  of  the  sufficiency  of  the  bail,  may  accompany  the  no- 
tice of  bail ;  and  if  the  plaintiff  afterwards  except  to  them,  he 
shall  pay  the  costs  of  justification  if  they  be  allowed.  .  And  by 
R.  G.  T.  1  W.  4,  s.  4,  "  if  the  plaintiff  shall  not  give  one  day's 
notice  of  exception  to  the  bail  by  whom  such  affidavit  shall 
have  been  made,  the  recognizance  of  such  bail  may  be  taken 
out  of  court,  without  other  justification  than  such  affidavit." 
I  own  I  cannot  understand  this  rule,  and  feel  great  difficulty  in 
attempting  to  give  any  construction  to  it.  There  have  been 
two  cases,  however,  by  which  it  has  been  decided,  that  the 
rule  does  not  extend  to  bail  by  a  prisoner,  Webb*s  bail,  1  Dowl. 
446,  or  to  bail  put  in  after  the  expiration  of  the  time  limited 
for  that  purpose,  R.  v.  Wilson,  3  Dowl.  255,  or  in  fact,  to  any 
case  of  bail  where  an  exception  need  not  be  entered  in  order 
to  compel  a  justification.  But  it  has  never  been  decided  to 
what  cases  it  does  extend. 

If  the  bail  be  excepted  to  in  vacation,  and  the  notice  require 
them  to  justify  before  a  judge,  they  shall  justify  witiim  four 
days  from  the  time  of  such  notice;  otherwise,  on  the  first  day 
of  the  ensuing  term.  R.  G.  H.  2  W.  4,  s.  17. 

Added  bail.'\  Formerly,  if  it  were  not  intended  to  justify  the 
bail  put  in,  and  of  which  notice  was  given,  then,  as  soon  as 
they  were  excepted  to,  other  bail  were  added  to  the  bail- 
piece,  and  their  recognizance  taken,  as  a  matter  of  course. 


186  Btdl. 

Or  the  defendaot  mig^t  put  in  fresh  bail  upon  another  bail- 
piece,  if  he  would.  Butnow,  byR.G.T.1  W.4,8.5,  "the 
ben,  of  whom  notice  «haU  be  given,  shall  not  be  changed, 
vithout  leave  of  the  court  or  a  judge."  And  the  judge  viU 
vequire  to  be  satisfied  tif  the  necessity  of  tliis,  and  that  such 
necessity  has  not  arisen  from  the  negligence  or  misconduct 
of  the  defendant.  Tliis  rule  does  not  extend  to  the  case  of  a 
prisoner;  Bird*s  bail,  2  Dtiri.  583;  but  see  R.  v.  Sh,  af  Eisei, 
id.  782,  temb.  emit.;  and  therefore  if  the  judge,  upon  applies- 
tioD,  refese  the  order,  the  defiendant  most  foe  rendered,  and 
then,  if  necessary,  he  may  be  bailed  as  in  ordinary  cases.  It 
extends  however  to  the  case  of  rejected  bail;  and  if  bail  be  re- 
jected, no  fresh  notice  of  other  bail  can  be  given,  without 
leave.  Jwes  v.  Vestris,  3  Bing.  N,  C.  677.  Elliot  t.  Outteridse, 
6  Dowl.  255.  If  the  order  be  granted,  annex  a  copy  of  it  to 
tlie  notice  of  justification,  and  serve  them  upon  the  plaintiff's 
attorney.  Where  the  order  was  not  obtained  imtil  the  day 
on  which  the  bail  were  to  justify,  the  court  gave  the  plaintiff 
time  to  enquire  into  their  sufficiency,  saying,  that  until  the 
order  was  obtajaed,  lie  was  not  bound  to  make  any  enquiries. 
Perry*8  bail,  2  Cromp.  &  /.  475.  Also,  if  the  order  be  made 
i2pon  payment  of  costs,  the  costs  must  be  paid  before  the  bail 
justify.  Jourdain  v.  Gunn,  2  Tyr.  491. 

Jtut^ieaHm,  in  wkat  oaae»,  where,  ^c]  Where  special  bail 
are  put  in,  they  must  justify,  if  excepted  to,  and,  in  some 
cases,  whether  excepted  to  or  not,  aup.  187,  unless  tiieidaiBtiff, 
by  some  act  waive  tiie  justification.  Formeriy  he  was  said  to 
waive  a  justification,  when  he  took  a  step  in  the  cause,  which 
was  never  taken  until  after  bail  had  been  perfected,  and  bj 
which  he  was  deemed,  therefore,  to  admit  that  they  were  pe^ 
fected;  as  for  mstance,  if  instead  of  dedaring  de  bene  eutt  be 
declared  absolutely;  or  if,  having  declared  de  bene  ease,  he  de- 
manded a  plea  or  the  like.  But  as  since  the  stat.  1  &  2  Vict^c. 
1 10,  the  proceedings  upon  the  capias  are  only  coQsAeral  to  tbe 
action,  there  is  now  no  objection  to  the  plaintiif  proceeding 
in  the  action,  and  to  compel  a  justification,  at  the  same  time. 
See  Setts  v.  Smith,  10  Law  J.  305  ^6.  ante,  p.  170. 

Where  bail,  put  in  in  doe  time,  are  excepted  to,  they  must 
justify  within  four  days  after  notice  of  exception,  R.  E.  5  0. 2. 
K.  B.;  R.  r.  3  &  4  (?.  2,  C  P.  R.  Ex.  M.  I  W.  4,  s.  16,  one 
day  being  reckoned  exclusive,  the  other  inclusive.  North  v. 
Bvant,  2  H.  Bl.  35,  and  see  Maycock  v.  Solyman,  I  New  Rep. 
139.  Bond  v.  Evans,  4  B.  Bl  C.  864.  St.  Haniaire  v.  Bfem, 
4  B.  &  C.  970;  and  this,  even  although  the  defendant  may  have 
put  in  his  bail,  before  the  time  limited  for  that  pinpose  by  the 
practice  of  the  court.  Seaver  v.  Spraggon,  2  New  Rep.  ^' 
And  as  bail  may  now  "  be  justified  befoie  a  judge  at  chamber, 
both  in  term  and  vacation/'  R.  G.  H.  1  Vict.  s.  I,  they  must 
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nov  justify  vitibin  the  four  dayi,  wbslQier  they  be  excepted  to 
m  teim  or  Tacation.  If;  however,  the  pfauntiff  ha^  niled  the 
sheitf  to  bdog  in  the  body,  the  defendant  may  justify  his  bad 
It  loy  tkae  on  or  before  the  day  on  which  the  body  rule  ex- 
pires, without  reference  to  the  time  of  serving  the  notice  of 
exception:  See  R.  ▼.  Sh.  of  MtdOetex,  8  T,  R:  464;  R.  T,  38 
(?.3,C.P.;  R.Ex.  M.  I  ^.4,515:  fortfae  plaintiff  cannot  ob. 
tsia  an  attachment  against  the  sheriff,  nntii  tiie  day  after  the 
body  rule  has  e^inied;  and  we  have  seen  (ante  p.  i70),  that 
be  csnnot  proceed  upon  the  bail  bond,  pending  the  rule  to 
bring  in  the  body.  J2.  O.  H.  2  IV.  4,  ».  23.  Even  after  the 
rale  to  bring  in  the  body  has  exfnred,  the  defendant  may 
justify  his  bai&,  as  of  course,  at  any  time  befbre  the  plaintiff 
bas  moved  for  his  attachment.  Tkorold  v.  FUher,  1  H.  Bl,  9» 
£.T.  Sh.  e/MidMetex,  2  K.  ft  5.  562.  WeddaU  v.  Berger, 
IB.kP,  325.  but  me  R.  v.8k.  of  Middlesex,  8  D,  R,  137. 
But  if  bail  hanre  not  been  put  in  in  due  time,  and  the  plaintiff 
bave  thertfore  proceeded  against  tiie  sheriff,  or  upon  the  bail 
bond,  hail  in  that  case  must  not  only  be  put  in,  but  also  po-- 
feeted,  although  not  excepted  to;  TWtier  ▼.  Oary,  7  East,  607. 
Nwny.  Rogers,  2  Chit.  108.  Foele  v.  Poole,  2  fV.  Bl.  1206; 
ud  then  an  npi^cation  may  be  made  to  set  aside  the  pro- 
ceedings agamst  the  sheriff,  or  on  the  bail  bond,  as  directed, 
ante,  p.  172.  But  if  no  bail  bond  have  been  taken,  and  an 
action  of  escape  be  brought  against  the  sheriff,  the  court  will 
not  allow  bail  to  justify,  which  have  not  been  put  in  in  due 
tune,  whether  the  application  to  justify  be  made  on  the  part 
of  the  shoiff,  FIdler  v.  Preti,  1  T.  R.  109.  and  tee  Bird  t. 
Bend,  6  TmnU.  554,  or  on  the  part  of  the  defendant.  Webb 
V.  MaUkewi,  1  B.  &  P.  225.  And  in  these  cases,  the  plaintiff 
does  not  waive  any  ^noeedings  he  may  have  taken,  by  oppos- 
ing the  justification,  miliamsr,  WOterfldd,  1  B.  ft  P.  334. 

Formeriy,  hail  usually  justified  in  term  time  in  court.  But 
nbystat.  Il0.4,ft  1  W.4,c.70,s.  12,  bail  may  be  justified 
before  a  judge,  in  chambers,  or  in  some  other  convenient 
plaoe  by  him  to  be  appointed,  as  well  in  term  as  in  vacation, 
and  whether  the  defendant  be  actually  in  custody  or  not,  and 
since  the  rule  (A.  G.  H.  1  Vict^  s.\)  already  mentioned  caite, 
p.  187,  upon  the  subject,  bail  are  now  usually  justified  before 
aJQdgeatdtamben. 

Notice  of  Jutt^ficat%m,'\  The  notice  of  justification  in  the 
GoBuaon  Fleas,  JVctfton  v.  Barret,  2  B.  9c  P.  30,  and  ni  the 
Szchequer,  Dax,  82,  must  be  a  two  days'  notice,  both  for 
oiiginai  and  added  bail.  Key  v.  Mii'Intyre  2  Mee,  ft  W,  347, 
the  day  of  service  being  reckoned  exclusive,  the  day  of  justifi- 
cation industve,  and  Sunday  not  being  reckoned;  as  Tuesday 
for  Thuiaday,  Saturday  for  Tuesday.  In  the  court  of  Queen's 
Bench,  however,  it  is  but  a  one  day's  notice  for  original  bail. 
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as  Tuesday  for  Wednesday,  Saturday  for  Monday;  WUunv. 
Hawkin$9  5  Dourl  436 ;  but  it  is  a  two  dajrs'  notice  for  added 
bail.  Morgan'M  bail,  1  Chit.  308.  By  R.  G.  H.  2  W.  4,  s.  16, 
indeed,  it  is  ordered  that  "  it  shall  be  sufficient  in  all  cases, 
if  notice  of  justification  of  bail  be  given,  two  days  before  the 
time  of  justification;"  but  this  has  been  holden  not  to  alter 
the  practice  before  established.  fVUson  v.  Hawkins,  mpra. 
There  is  but  one  exception  to  this,  namely,  where  notice  is 
given  of  putting  in  and  justifying  bail  at  the  same  time;  which 
mutt  be  a  four  days'  notice;  ante,  p.  184;  but  that  does  DOt 
extend  to  added  bail.  Key  v.  M*Intyre,  supra,  or  to  bail  by 
a  prisoner,  ante,  p.  187,  or  to  country  bail  justifying  after 
exception,  according  to  the  old  practice.  Hardbottle  v* 
Clark,  4  Dowl.  12.  Jone^s  Bail,  2  Dowl.  1.59.  The  notice  of 
justification  must  be  served  before  eleven  o'clock  in  the  fore- 
noon of  the  day  on  which  it  is  required  to  be  given,  according 
to  the  practice  of  the  court.  R,  T.  59  G.  3,  K,  B.  &  Eich. 
R,  M.  60  G.  3,  C.  P.  See  R.  v.  Sk,  of  Middlesex,  6  Dou^.  IM. 
It  must  be  correctly  intituled  in  the  court  and  cause.  Anon. 
2  Chit.  77.  It  must  state  the]  names  of  the  bail  correctly; 
J(^*s  baU,  1  Ckit.  351.  Taylor  v.  HaUiburton,  1  Chit.  494,  n. 
Levi's  bail,  7  Moore,  282 ;  and  in  the  court  of  Common  Plets, 
it  must  give  the  description  of  the  bail,  in  the  same  manner  as 
in  the  notice  of  bail ;  /?.  H.  6  &  7  0.4;  4  Bing.  61.  WeUi 
^.  LytDOod,  1  Bing,  N.  C,  258 ;  but  this  is  not  required,  nor 
is  it  the  practice  in  the  Queen's  Bench,  Bigg's  bail,  1  D(wi- 
124,  or  in  the  Exchequer,  unless  in  the  case  of  added  bail. 
If  the  action  be  against  several,  and  the  bail  be  for  some  of 
them  only,  the  notice  must  state  for  whom ;  and  where  in  an 
action  against  four,  the  notice  of  bail  was  for  two  only,  and 
the  notice  of  justification  for  three,  Parke,  J.  held  the  latter 
notice  good  for  a  justification  on  behalf  of  those  two  for 
whom  iSie  first  notice  was  ^ven.  Denton's  bail,  I  Dowl.  2. 
It  is  not  usual  to  state  in  the  notice  at  what  hour  the  bail 
will  justify,  unless  in  the  case  of  a  notice  of  justification  at 
chambers,  when  the  hour  must  be  stated.  Staines  v.  Stone- 
ham,  4  Dowl.  678.  But  the  notice  must  state  whether  the 
justification  is  to  be  in  court,  or  before  a  judge  at  chambers. 
It  may  be  necessary  to  notice  that  by  stat.  1  &  2  Vict.  c.  45, 
s.  4,  5,  the  judges  are  empowered  to  appoint  conunissioners, 
for  the  taking  of  the  justification  of  bail  in  vacation;. but  I 
am  not  aware  that  any  such  commissioners  have  as  yet  been 
appointed.  See  the  form  of  the  notice,  and  of  the  affiAamX  o/ 
service,  in  the  Appendix, 

Care  must  be  taken  that  the  notice  of  justification  be  by 
the  same  attorney  who  put  in  or  gave  notice  of  the  bail,  if 
there  have  been  no  order  to  change  the  attorney;  otherwise 
the  .bail  will  not  be  allowed  to  justify.  HUl  v.  Roe,  6  Taunt. 
532.    Macpherson's  bail,  2  Chit.  93.    Macphenon  y.  Biofiafm, 
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I  Doug,  217.  But  this  does  not  extend  to  the  case  of  a 
prisoner.  Crow  v.  Watson,  2  Chit,  93.  Awm.  1  Tidd,  259. 
And  if  bail  to  the  sherif  put  in  bail  above  by  their  attorney, 
it  seems  that  the  defendant  by  his  attorney  may  proceed  to 
justify  them.  R.  v.  Sh,  of  Middlesex,  S  D.  k  R.  149,  and  see. 
Raggett  V.  Argent,  7  Taunt,  47, 

As  to  the  notice  of  putting  and  justifying  bail  at  the  same 
time,  see  ante,  p.  184. 

Opposing  the  justification.']  In  court,  bail  justify  at  the- 
sitting  of  it ;  but  on  the  last  day  of  the  term,  the  court  will 
allow  bail  to  justify  at  the  rising  of  the  court,  if  f^om  circum- 
stances it  appear  that  they  were  prevented  from  attending  in 
the  morning.  R,M,bl  G,  3,  C.  P. ;  R.  E.  56,  G*  3,  Exch, 

If  the  sum  indorsed  on  the  writ  be  under  1000/.  the  bail 
must  justify  in  double  the  amount ;  but  if  it  exceed  1000/. 
then  it  will  be  sufficient  for  the  bail  to  justify  in  1000/. 
beyond  the  sum  sworn  to.  R.  G.M,1l  G,3. 

The  following  are  the  objections  usually  made  to  the  justi- 
fication of  bail : 

1.  That  there  has  been  a  change  of  attorney,  without  an 
order  for  that  purpose.  Vide  supra, 

2.  That  the  bail  are  attomies,  or  attomies'  clerks.  R,  G,  H, 
2W,4,s.  13,  ante,  p.  178. 

3.  That  they  are  sheriff's  officers,  or  others  engaged  in  the 
execution  of  process.  R,  M.  14  G.  2,  r.  2,  K,  B ;  R,  M.  6  G.  2, 
T.  7,  C.  P, 

4.  That  no  bail  bond  was  taken,  that  bail  was  not  put  in 
in  time,  and  that  an  action  of  escape  is  pending  against  the 
sheriflF.  Fuller  v.  Prest,  7  T.  R,  109.  Webb  v.  Matthews, 
1  £.  &  P.  225,  and  see  ante,  p.  188. 

5.  That  the  bail  are  not  housekeepers  or  freeholders.  Smith's 
hail,  1  Dowl,  1.  see  Savage  v.  Hall,  1  Bing.  430.  And  where 
a  person  was  tendered  as  ball,  who,  although  a  housekeeper  in 
Scotland,  was  neither  housekeeper  nor  freeholder  in  this  coun- 
try,  but  merely  lived  here  in  lodgings,  Patteson,  J.  rejected 
him  on  this  ground.  Anon,  1  Dowl.  61. 

6.  That  the  bail  is  a  peer.  Burton  v.  Atherton,  2  Marsh, 
232,  or  member  of  the  House  of  Commons,  Duncan  v.  HUl^ 
1  D.  &  22.  126.  Graham  v.  Sturt,  4  Taunt,  249,  or  an  ambas- 
sador, or  the  domestic  servant  of  an  ambassador,  laches  Bail, 
1  Dowl,  124,  or  servant  in  the  queen's  household,  Anon. 
I  D.  &  iZ.  127,  n.  or  other  privileged  person. 

7.  That  the  bail  are  indemnified  by  the  defendant's  attor- 
ney, R.  H.  3  G.  3,  C,  P.  Preston  v.  Bindley,  K.  B.  1  Tidd. 
269,  whether  the  indemnity  be  in  writing  or  not.  GreensUl 
V.  Hopley,  I  B.  &  P.  103.  Capon  v.  DiUam&re,  1  Bing.  423. 
Where  a  bail,  although  not  indemnified,  said  that  he  thought 
the  attorney  would  indemnify  him,  Bayley,  J.  rejected  him ; 
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Anon,  1  Dotcl.  I ;  but  in  another  case,  where  one  of  the  btil 
admitted  that  he  became  bail  at  the  reqaest  of  the  defendant's 
attorney,  the  court  of  Common  Ple^s  held  it  to  be  no  objec- 
tion, as  it  did  not  appear  that  he  was  indemnified  by  the 
attorney.  Hunt  v.  Blacquiere,  4  Binff.  588. 

8.  That  the  bail  are  hired.  Foxhaffs  kaU,  7  D.9t  R.  783. 
and  see  Ward  t.  Levi,  I  B.  &  C.  268,  269.  WyOie  ▼.  /ma, 
2D.8cR.  263. 

9.  That  they  have  been  before  rejected  as  bail;  Moniet 
bailt  1  CkU.  76;  even  although  they  have  since  become 
persons  of  property.  Pickard  v.  Dob$en,  3D.  &  J?.  5.  Bat 
vrhere  the  rejection  had  been  merely  on  account  of  the  bail 
being  indemnified  by  the  defendant's  attorney,  it  was  heMen 

that  the  role  did  not  apply.  * y.  Halleit,  1  I>.  &  12.  488. 

And  in  the  Exchequer,  it  is  no  ob^tion  to  bail  that  they 
have  been  rejected,  unless  it  appear  that  they  were  rejected  for 
insufficiency.  Goodwicke  v.  Tm-ley,  2  Or,  M.  &  R,  636. 

10.  That  they  are  not  worth  property  to  the  amount  for 
which  they  are  come  to  justiff .  The  property  may  connst 
of  lands,  goods,  good  book  debts,  &c.  But  where  a  bail  ad- 
mitted that  the  property  he  had  to  qualify  him  to  become  bail, 
consisted  of  a  sum  of  money  deposited  with  him  by  the  friends 
of  the  defendant,  to  indemnify  him;  he  wms  rejected. 
NichoWs  bail,  1  Hodg,  77.  So  if  the  bail's  property  be  all 
abroad,  out  of  the  joriscfiction  of  the  court,  he  vnfl  not  be 
allowed  to  justify.  Levy's  baU,  I  Chit,  258.  WigMwiek  v. 
Pickering,  Forrest,  138.  Boddy  v.  Leland,  4  Burr.  2526. 
But  a  British  subject,  re^dent  in  this  country,  may  justify  in 
respect  of  property  partly  in  this  country  and  partly  abroad. 
Oraham  v.  Anderson,  4  M,  &,  S.  371*  Beardmore  t.  PkUHin, 
4  Af.  &  5.  173.  And  the  bail  may  be  examined  as  to  any 
collateral  matters,  from  whidi  the  court  may  form  a  judgment 
whether  he  is  telling  the  truth  as  to  his  property,  or  not. 
"Where  it  appeared  that  the  children  of  one  of  the  bail  were 
in  the  workhouse,  and  he  would  not  disclose  the  reason; 
Anon.  2  Chit,  77 ;  where  he  had  suffered  his  father  to  reoeiTe 
parish  relief;  Holm  v.  Booth,  2  Chit,  78 ;  where  he  had  not 
paid  his  taxes,  although  dten  demanded ;  Lewis  y.  Tkompsm, 
1  Chit.  309 ;  where  he  had  been  sued  for  small  debts;  where 
executions  had  been  sued  out  against  him ;  where  he  ims 
liable  upon  outstanding  diahonound  bills,  whUsh  he  had  not 
taken  up ;  Bamesiatt,  ▼.  Stretton,  2  Chii.  79 :  in  tiiese  andthe 
like  cases,  bail  have  been  rgected.  So  in  an  action  on  a  bill 
of  exchange  against  the  drawer,  Taunton,  J.  refused  to  aUow 
the  acceptor  to  justify;  Anon.  1  Dowl.  183 ;  but  it  is  no  ob- 
jection that  he  is  indorser,  MUchelFs  baU,  I  Chit.  287.  Harris 
v.  Manley,  2  B.  ft  P.  526,  or  drawer.  Prime  ▼.  BeesUif, 
Bmg.  N.  C.  391. 

11.  That  the  btil  has  been  a  bankrupt,  and  has  not  obtaiDed 


Opposing  thi  Justification,  191 

his  certttcate.  Amm,  1  Chit,  9  (a.)  But  bankruptcy  ia  not 
in  strictnesa  an  objection  to  bail,  if  he  have  obtained  hia  certi- 
fiate.  Smith  y.  Itoterto,  1  Chit,  9,  unleaa  he  were  before  a 
bankmjyt,  tx  discharged  undtt  an  insolvent  act,  or  com- 
poonded  with  hia  creditors,  and  have  not  paid  15«.  in  the 
pound  under  hia  present  fiat;  Mountain  v.  WUkxns^  1  Tidd^ 
2A1,  and  sees  G,  4,  c.  16,  f.  127  ;  or  unless  the  bankruptcy  be 
recent,  and  the  bail  cannot  satis&ctorily  account  for  his  pos- 
session, since  his  bankruptcy,  of  property  to  the  amount  for 
which  he  has  come  to  justify.  Probatfs  baU^  1  Ckit,  288. 
Butter's  bail,  2  Chit,  78.    Rmclin*s  baU,  I  Chit.  3. 

12,  That  he  has  been  discharged  under  an  insolvent  act. 
Smith  V.  Roberts,  1  Chit,  9.    Curtis  v.  Smith,  1  Chit,  116. 

IS.  That  he  does  not  know  the  extent  of  his  own  liabilities : 
bow  often  he  haa  been  bail  in  other  actiona ;  Jnon,  I  Chit, 
3  (b)  i  whether  he  has  been  arrested,  or  how  often,  during  a 
certain  period;  Newman* s  bail,  2  Chit,  95  ;  or  the  like. 

But  it  is  not  of  itself  an  objection  to  bail,  that  he  keepe  a 
gsmbUng  hous^  Anen,  I  Dowl.  183,  (»  a  brothel.  Gouge's  baU, 
3  DowL  320,  or  even  that  he  haa  been  transported ;  Hatfield's 
case,  2  Chit,  98 ;  the  enquiry  being,  not  aa  to  the  character 
olthe  bafl,  bat  as  to  his  sufficiency  in  respect  of  property. 

Further  tiase,  rejection,  allowance^  8fc.}  The  court  may 
giant  a  further  time  to  justify,  if  they  think  fit»  in  all  casea ; 
even  where  money  has  been  deposited  with  the  sheriff  in  lieu 
of  baU.  Parker  y.  Turner,  2  CM,  71.  If  the  bail  attend  to 
justify,  and  one  or  both  fail  to  do  so,  by  reason  of  the  decision 
of  the  court  upon  any  doubtful  point  of  law,  as  to  their  being 
housekeepers,  &c  or  as  to  their  right  to  justify  by  reason  of 
ccitain  property,  or  the  like :  the  court  win  in  general  allow 
the  defendant  time  to  put  in  and  justify  other  bail  instead  of 
theai,and  will  stay  the  plaintiff's  procee^ngs  in  the  mean 
time.  See  Vwden  v.  WiUon,  1  Chit.  287.  But  if  they  be 
rejected  Ua  inauSciency,  under  other  circumatancea,  the  court 
seldom  grant  a  further  thne  to  justify  other  baiL 

If  one  oC  the  bail  do  not  attend,  and  it  be  made  out  dearly 
hy  aflldavit  {see  R.  M,  36  6.  3,  K,  B.)  that  he  consented  t» 
hecome  hail,  that  if  he  bad  attended,  he  would  have  been 
able  to  juatify  aa  good  and  auffident  bail  in  the  action,  and 
that  he  haa  been  prevented  from  attending  by  sudden  and 
serious  illness^  or  other  mevitahte  cause,  see  GwiUim  v.  Howes, 
9  CkU  101.  GableHt^s  baU,  1  Har,  &  W.  11 1,  or  that  although 
fully  competent  to  become  bail  when  he  was  first  put  in,  yet 
that  by  some  aiadden  and  unforeseen  circumstance  he  has 
ceased  to  be  ao^  s^e  Diaon  v.  Clarke,  1  Chit,  3.  BoUPs  bail, 
1  Chit,  288,  or  the  like,  the  court  will  in  like  manner  give  a 
farther  time  to  put  in  and  justify  other  bail ;  and  where  it 
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appeared  that  the  plaintiff  called  upon  the  bail,  and  by  his  re- 
presentations deterred  them  from  justifying,  not  only  fmiba 
time  was  given  to  put  in  the  bail,  but  Patteson,  J.,  ordered  the 
plaintiff  to  pay  the  costs.  Gwynne  v.  Fuller,  1  Dowl,  444. 

Or  if  the  reason  for  the  bail  not  attending,  be  not  known 
at  the  time  the  motion  to  justify  should  be  made,  then,  upon 
a  similar  affidavit  to  that  above  mentioned,  but  stating  that 
he  promised  to  attend,  and  that  the  reason  for  his  con- 
attendance  is  not  known,  the  court  will  in  general  grant  a 
further  time  to  justify,  conditionally,  upon  the  defeDcUnfs 
attorney  producing  before  the  judge  at  chambers,  on  the  saine 
day,  a  satisfactory  affidavit  of  the  reason  for  the  bail  not  hanng 
attended. 

If  one  of  the  bail  alone  attend,  the  court  will  not  allow  him 
to  justify,  unless  the  plaintiff  consent.  Whitest  bail,  5  Dowl. 
133,  2  Har.  &  fV.  134.  The  plaintiff's  counsel,  however, 
usually  consents  to  this,  to  save  the  expense  and  trouble  of  the 
bail  attending  a  second  time. 

If  the  court  grant  a  further  time  to  justify,  the  notice  of 
justification  must  be  served  before  three  o'clock  in  the  after- 
noon of  the  same  day ;  R.  T.  59  G.  3«  K,  B.  &  Exch.  R,  M.  60 
G.  3,  C.  P. ;  otherwise  the  bail  shall  not  be  allowed  to  justify, 
even  although  the  length  of  notice  actually  given  might  be 
sufficient  for  an  ordinary  notice  of  justification.  Newton's 
bail,  1  Gale,  171,  4  Dowl.  270.  The  rule,  of  course,  is  not 
served  at  that  time,  for  it  could  not  be  had  from  the  oflSce  so 
early;  but  it  is  usually  served  on  the  same  evening,  as  in 
other  cases.  By  the  terms  of  the  rule,  the  plaintiff  is  to  be 
placed  in  the  same  situation,  as  if  bail  had  on  that  day 
justified. 

A  rejection  of  one  of  the  bail,  is  a  rejection  of  both,  Letcu 
V.  Gadderer,  5  B.  &  A.  734,  unless  further  time  be  given  to 
justify  another  bail  instead  of  the  one  rejected.  Even  vfhsK 
the  same  bail  came  to  justify  in  two  causes,  and  justified  in 
one,  but  were  rejected  in  the  second  for  a  clear  insufficiency^ 
which  would  have  been  equally  fatal  in  the  first ;  the  coart, 
holding  that  the  justification  was  not  completed  until  the  rule 
of  allowance  was  drawn  up,  rejected  them  as  bail  in  the  first 
cause  also.  Waterhmise^s  bail,  1  ChiU  307.  So  where  bail 
came  up  to  justify  in  three  actions,  and  they  were  opposed  io 
two,  and  got  time  to  make  an  affidavit  relative  to  an  objection 
that  was  made  to  them,  Vaughan,  J.  refused  to  allow  them  to 
justify  in  the  third  action,  in  which  they  were  not  opposed- 
LaporVs  baU,  3  DowL  110. 

If  the  bail  justify,  draw  up  the  rule  of  allowance  and  serve 
it  without  delay :  for  until  the  rule  of  allowance  is  served,  the 
bail  is  not  deemed  perfected.  Even  where  the  plaintiff  was 
present  at  the  time  of  the  justification,  and  opposed  it,  and 
afterwards  obtained  an  attachment  against  the  sheriff  for  no 
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._:,^-  bringing  in  the  body :  tbe  court  held  his  proceeding  regular, 
„, .  M  it  appeared  that  the  rule  of  allowance  had  not  been  served ; 
J  R.  V.  Sh.  of  Middlesex,  4  T.  R.  493  ;  and  the  same  where  the 
;'  plaintiff  proceeded  upon  the  bail  bond.  HoUand  v.  White,  2  B. 
,;>  &  P.  341.  and  see  S.  P.  Bignold  v.  Lee,  1  B.  &  C.  285.  R.  v, 
^j.:  Sh.  of  Middlesex,  2  Dowl.  116. 

;  ^  r  After  the  rule  of  allowance  is  drawn  up  and  served,  the  court 
j^.  J  will  not  set  it  aside,  merely  on  the  ground  that  the  bail  have 
!;  J .  committed  perjury  in  justifying,  Ea^lefield  v.  Stephens,  2  DowL 

::,,  438.    Shee  v.  Abbott,  2  Brod.  &  B.  619.    A'Beckett  v. ^ 

.r^  5  Taunt.  776.    Lazarus  v.  Levattx,  4  Daip/.  353.  «€C  Barling 
■^   v.  Waters,  6  Bing'.  423,  cemf.,  unless  it  appear  that  the  defend- 
ant was  privy  to  and  implicated  in  it;  Stockham  v.  French,  8 
,,    Moore,  381 ;  in  other  cases  they  leave  the  plaintiff  to  his  re- 
"     medy  by  indictment.    But  where,  after  bail  had  justified,  it 
J.    was  found  out  that  one  of  them  had  been  previously  rejected 
t-    tor  insufficiency :  the  court,  upon  application,  set  aside  the 
rule  of  allowance,  although  it  appeared  that  the  bail  had  since 
„    become  possessed  of  property.  iHckard  v.  Dobson,  S  D.  &  R.  5. 
',"r  Where  pending  a  rule  for  setting  aside  the  allowance  of  bail, 
* .    the  bail  rendered  their  principal,  the  court  held  that  it  was  ir- 
;!    regular,  and  that  upon  the  rule  being  made  absolute,  the 
.  plaintiff  was  warranted  in  taking  an  assignment  of  the  bail 
bond,  and  proceeding  upon  it.  Brown  v.  Jennings,  2  B.  &,  A^ 
.    768. 

Costs.']  In  the  court  of  Queen's  Bench,  "  whenever  two  or 
more  notices  of  justification  of  bail  shall  have  been  given,  be- 
fore the  notice  on  which  bail  shall  appear  to  justify,  no  bail 
shall  be  permitted  to  justify,  without  first  paying  (or  securing 
to  the  satisfaction  of  the  plaintiff,  his  attorney,  or  agent,}  the 
reasonable  costs  incurred  by  such  prior  notices,  although  the 
names  of  the  persons  intended  to  justify,  or  one  of  them,  may 
not  have  been  changed ;  and  whether  the  bail  mentioned  in 
any  such  prior  notice,  shall  not  have  appeared,  or  shall  have 
been  rejected.  12.  iT.  2  &  3  G.  4.    5  B.  &  A.  559. 

In  the  court  of  Common  Pleas,  bail  are  not  permitted  to 
JQstify,  until  the  costs  of  a  former  opposition  are  paid  to  the 
plaintiff,  or  a  sum  equivalent  to  them  deposited  with  one  of 
the  masters ;  and  this,  even  although  the  defendant  be  a  pri- 
soner. R.  V.  Sh.  of  Middlesex,  1  Taunt.  57. 

In  the  Exchequer,  also,  after  one  successful  opposition  to 
bail,  the  defendant  must  either  pay  the  costs  of  opposing  them, 
or  deposit  with  the  master  a  sufficient  sum  for  that  purpose, 
before  he  will  be  allowed  to  justify  other  bail.  Smith  v.  Cooper, 
1  Tyr.  378.  Pasmor^s  bail,  3  Dowl.  214.  And  this,  as  well  in 
the  case  of  country  bail,  as  town  bail.  Turley's  bail,  4  Dowl. 
498.  S.  C.  nom.  Goodricke  v.  Turley,  2  Cr,  M.  8c  R.  636.  As 
to  the  costs  of  the  present  opposition,  if  successful,  as  they 
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will  be  costs  in  the  cause,  the  court  seldom  grant  them,  and 
never  when  the  opposition  is  upon  mere  technical  grounds. 
HanwelVi  bail,  3  Dwcl.  425. 

I  n  these  cases,  thetipplication  for  costs,  in  the  court  of  Queen's 
Bench,  must  be  made  before  the  bail  are  sworn ;  Knighft  bail, 
4  Dowl.  328,  1  Hod^.  370;  but  it  is  otherwise  in  the  Exche- 
quer. Lewis  V.  Ohssop,  2  Cr.M.h.  R,  655. 

Where  an  affidavit  of  the  sufficiency  of  the  bail  has  accom- 
panied the  notice  of  bail,  as  mentioned  ante,  p.  181,  and  the 
plaintiff  has,  notwithstanding,  eiccepted  to  them :  if  the  bail 
be  allowed  to  justify,  and  the  affidavit  appear  to  be  such  as  is 
required  by  the  rule,  the  plaintiff  must  pay  the  costs  of  justifi- 
cation ;  but  if  the  bdl  are  reelected,  then  the  defendant  shall  pay 
the  costs  of  opposition,  unless  the  court  or  a  judge  thereof 
shall  otherwise  order.  R.  G.  T,  1  W.  4,  8. 3.  See  ante,  p.  181. 
And  this  extends  to  country  bail,  as  well  as  town  bail.  Grants 
bail,  3  Dowl.  165.  The  defendant,  if  he  justify,  will  be  enti- 
tled to  his  costs,  whether  the  plaintiff  appear  or  not ;  John- 
son't  bail,  1  D&wL  514;  and  on  the  other  hand,  it  must  be  a 
strong  case,  to  induce  the  court  to  interfere  to  prevent  a  de- 
fendant paying  costs,  where  his  bail  are  rejected.  Bvanfs  bail,  j 
1  Dowl.  384.  The  application  for  costs  in  this  case,  also,  must  ■ 
be  made  at  the  time  of  the  justification.  Freame  v.  Best,  2 
Dowl.  590. 

These  several  rules  apply  only  to  cases  where  the  bail  ap- 
pear to  justify.    But  a  defendant  or  his  attorney  may  put 
a  plaintiff  to  great  expense  and  trouble,  by  giving  repeated 
notices  of  bail,  without  attempting  to  justify  them.    And 
where  six  different  notices  of  the  same  Indl  were  given,  the 
court  compelled  the  defendant  to  pay  the  plaintiff's  costs      . 
occasioned  by  them.   Aldiss  v.  Burgess,  3  B.  Sl  A,  759.    So,     } 
where  the  plaintiff  had  been  put  to  the  expense  of  inquiring      I 
after  six  sets  of  bail  for  a  prisoner,  as  to  one  of  whom  a     I 
fake  description  had  been  pven,  the  court  ordered  the  pri- 
soner's attorney  to  pay  the  costs  incurred  by  the  plaintiff, 
although  it  was  sworn  that  the  attorney  had  no  persoDal 
knowledge  of  the  misdescription  and  insufficiency  of  the  bail. 

Blundell  v.  Blundell,  5  B.  &  ^.  533.    See v.  Clarke,  2 

Chit.  89. 

2.  Country  bail. 

The  recognizance  of  bail  is  taken  in  town  or  in  the  countiy, 
not  with  reference  to  the  residence  of  the  defendant,  but 
to  the  residences  of  the  proposed  bail.  If  the  bail  reside 
within  ten  miles  of  London  or  Westminster,  they  must  be  pot 
in  as  bail  before  a  judge's  clerk  in  town,  and  must  justify  in 
person,  as  in  the  ordinary  cases  of  town  bail ;  Anon.  I  Crimp. 
&/.  516;  if  they  reside  beyond  that  distance,  their  recogni- 
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zances  may  be  taken  before  a  commissioner,  and  they  may 
justify  by  affidavit ;  see  4W.kM.  c.  4,  *.  2 ;  or  if  one  of  the 
bail  reside  -within  the  distance,  and  the  other  beyond  it,  the 
recognizance  of  the  one  must  be  taken  in  town,  and  he  must 
justify  in  pei^m,  the  recognizance  of  the  other  may  be  taken 
before  a  commissioner,  and  he  may  justify  by  affidavit.  Man- 
dorfs  bail,  2  Chit.  90.  This  last  case,  however,  seldom  occurs 
in  practice.  Nor  is  it  necessary  that  the  recognizance  should 
be  taken  before  a  commissioner  in  that  county  -where  the  de- 
fendant has  been  arrested :  if  the  arrest  for  instance  be  made 
in  Middlesex,  the  bail  may  be  put  in  before  a  commissioner  in 
Denbighshire!  Moore  v.  Kenrick,  3  Bing,  603,  or  elsewhere. 

When  and  how  put  inJ]  Bail,  we  have  seen  {ante,  p.  176) 
must  be  put  in,  on  or  before  the  eighth  day  after  the  arrest, 
the  day  of  the  arrest  being  reckoned  inclusive.  And  as 
country  bail  is  not  deemed  to  be  put  In,  until  not  only  the 
recognizance  is  taken,  but  the  bail  piece  transmitted  and  filed, 
and  notice  given.  Grant  v.  GibbSt  3  Doivl.  409,  1  Hodg.  56, 
care  must  be  taken  that  all  this  be  done  within  the  time  here 
mentioned ;  otherwise  the  plaintiff  may  proceed  upon  the  bail 
bond  or  against  the  sheriff.  Grant  v.  Crt66*,  supra.  Day  v. 
Greenway,  5  DowL  243. 

Get  a  blank  form  of  a  bail  piece,  tDhieh  may  be  had  at  any 
law  stationer's,  or  you  may  have  some  sent  to  you  by  your 
agent;  the  forms  vary  in  the  different  courts.  Then  write  out 
an  qffidavit  of  justification  upon  plain  paper,  as  directed  infra, 
which  may  be  either  joint  by  both  of  the  bail,  or  each  may  make 
a  separate  affidavit.  Anon.  1  Dowl.  115.  Take  the  bail  piece 
and  affidavit  to  a  commissioner  of  the  court  for  taking;  bails  and 
let  the  bail  accompany  you.  The  commissioner  uHll  then  take 
their  recognizance,  and  the  baU  piece  tcill  be  signed  by  them 
and  by  the  commissioner ;  the  bail  also  may  be  sworn  before 
him  to  their  affidavit  of  justification.  Next  write  out  an  cffida- 
vit  of  the  due  acknowledgment  of  the  recognizance;  see  the 
form,  in  the  Appendix ;  and  let  it  be  sworn  before  a  commis- 
sioner of  the  court  for  taking  affidavits,  [not  being  the  defendant's 
attorney  ur  his  clerk,  see  R.  G.  H.  2  W.  4,  s.  6,)  by  the 
attorney  or  person  who  accompanied  the  bail,  when  their  recog» 
nizance  was  taken.  Annex  these  two  a^ffidavits  to  the  bail  piece, 
and  transmit  them  to  your  agent  within  such  Hme,  that  he  ma§ 
hate  an  opportunity  to  file  the  bail  piece,  and  give  notice  of  the 
hail,  on  or  before  the  eighth  day  from  the  arrest,  the  day  of  the 
arrest  being  reckoned  inclusive,  as  already  mentioned,  supra. 

Affidavit  of  justification!]  If  you  are  well  satisfied  as  to  the 
responsibility  of  the  bail,  and  wish  to  proceed  under  R.  G.  T. 
1  W.  4,  s.  3,  [ante,  p.  181,)  so  as  to  obtain  the  costs  of  jus- 
tification, in  case  the  plaintiff  should  except  to  them,  let  your 
k2 
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affidavits  of  justification  be  in  the  form  mentioned,  ante,  p.  181. 
If  given  in  that  form,  great  care  must  be  taken  that  it  be  cor- 
rect ;  for  if  it  be  not  a  good  affidavit  within  the  rule,  the  bail 
will  be  rejected,  even  although  it  would  have  been  suflBcient 
as  an  affidavit  of  justification  in  ordinary  cases,  independently 
of  the  rule.  Penson's  bail,  4  Dowl,  627,  1  Har.  &  JV.  663. 
Winer's  Bail,  6  Dowl,  312.  Or  the  affidavit  may  be  in 
the  old  form.  In  both  cases,  however,  the  "affidavits  of 
justification  shall  be  deemed  insufficient,  unless  they  state 
that  each  person  justifying,  is  worth  the  amount  required  by 
the  practice  of  the  courts,  over  and  above  what  will  pay  his 
just  debts,  and  over  and  above  every  other  sum  for  which  he 
is  then  bail ;"  R.  G.  H.  2  W.  4,  s.  19.  See  Darling  v.  Hutch- 
inson,  2  Tyr,  491.  Henshaw  v.  Woolrich,  1  Cromp.  &  /.  150. 
Anon.  1  Dowl.  115.  HunVs  bail,  1  Har.  &  W.  520,  4  Dorel. 
272;  saying  that  they  are  "possessed"  of  such  property,  is 
not  sufficient ;  for  they  may  be  possessed  of  it,  and  not  worth 
it.  Hutchinson's  bail,  2  Cromp.  &  J.  487.    Rogers  v.  Jones, 

1  Cr.  &  M.  323.    Simpson's  bail,  1  Dowl.  605.     OkiWs  bail, 

2  Dowl.  19.     Harrison's  bail,  2  Dowl.  198.    Naylor's  bail, 

3  Dowl.  452.  So,  that  he  is  worth  the  amount  "  over  and 
above  all  his  just  debts,"  omitting  the  words  "  what  will  pay," 
has  been  holden  insufficient.  Edmunds  v.  Keate,  6  Dowl.  359. 
If  the  affidavit  be  joint,  care  must  be  taken  that  the  names  of 
both  the  deponents  are  stated  in  the  jurat;  see  post,  tit. 
"Affidavit;"  otherwise  the  bail  will  not  be  allowed  to  justify. 
See  the  form  of  the  affidavit,  in  the  Appendix, 

Affidavit  of  caption.']  The  affidavit  of  caption,  or  taking  of 
the  recognizance,  must  be  made  by  the  clerk  or  person  who 
accompanied  the  bail  to  the  commissioner,  as  above  men- 
tioned, and  must  be  sworn  before  a  commissioner  of  the  conrt 
for  taking  affidavits  (not  being  the  defendant's  attorney  or  his 
clerk,)  the  bail-piece  being  previously  annexed  to  it.  See  the 
form  of  the  affidavit,  in  the  Appendix, 

Notice  of  bail.']  As  soon  as  the  agent  receives  the  bail-piece 
and  affidavits,  he  takes  the  bail-piece  and  affidavit  of  caption 
to  the  judge's  chambers,  where  the  bail-piece  will  be  allowed 
by  the  judge's  clerk,  and,  in  actions  in  the  Queen's  Bench,  the 
bail-piece  and  affidavit  are  then  filed ;  but  in  the  Common 
Pleas  and  Exchequer,  the  bail-piece  (after  being  thus  allowed) 
and  the  affidavit,  are  taken  to  the  master's  office,  and  filed 
there.  The  agent  then  serves  notice  of  bail  on  the  plaintiffs 
agent.  See  thefoims,  in  the  Appendix. 

In  ordinary  cases,  the  defendant's  agent,  at  the  time  he 
serves  notice  of  bail,  usually  leaves  with  the  plaintifTs  agent  a 
copy  of  the  affidavit  of  justification ;  it  is  not  actually  necessary 
that  he  should  do  so,  but  it  often  has  the  effect  of  preventing 
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an  eiception  to  the  bail.  But  if  the  affidavit  of  justification 
be"framed  upon  the  rule  T.  1  W.  4,  s.  3,  as  already  mentioned, 
ai/e,  p.  181,  the  original  must  be  filed  with  the  bail -piece,  a 
copy  (and  described  to  be  so]  must  be  delivered  with  the 
notice  of  bail,  and  the  notice  of  bail  must  state  where  the 
original  is  filed.  See  ante,  p.  182. 

It  seems  that  it  is  not  necessary  to  state  that  the  bail>piece 
is  filed ;  Wigley  v.  Edwards,  2  Dowl.  282 ;  but  is  usual  to 
do  so. 

The  rule  T.  I  W.  4,  s.  2,  {ante,  p.  179,)  which  requires 
notices  of  bail  to  describe  with  particularity  not  only  the  pre- 
sent residences  of  the  bail,  but  their  residences  during  the 
previous  six  months  also,  and  whether  they  are  housekeepers 
or  freeholders,  has  been  holden  to  extend  to  country  bail,  as 
well  as  to  town  bail.  Anon.  1  Dowl.  259. 

Exception  and  notice.']  The  practice  in  this  respect  is  the 
same,  as  in  town  causes.  See  the  practice,  and  the  form  of  the 
notice  of  exception,  ante,  183 — 185. 

Juitificaiion.']  The  time  for  justifying  is  the  same  as  in 
town  causes.  See  ante,  p.  186.  The  notice  of  justification  also 
is  the  same  {see  ante,  p.  187,)  except  that  it  states  that  the 
bail  "  will  justify  themselves  by  affidavit  in  open  court,"  &c. 
The  objections  that  may  be  made  to  the  bail,  are  the  same  in 
both  cases.  And  the  mode  and  time  of  justifying  are  also  the 
same,  except  that  the  justification  and  opposition  in  country 
cases  are  by  affidavit.  If  the  affidavits  in  opposition  state 
facts,  which,  if  true,  would  have  the  effect  of  rejecting  the 
bail,  the  court  in  general  will  give  the  defendant  a  reasonable 
time  to  produce  affidavits  in  answer.  Where  time  is  thus 
given,  however,  the  defendant  will  not  be  allowed  to  put  in 
fresh  bail,  instead  of  answering  the  affidavits,  Oreen  v.  Hartley, 
1  Chit,  354,  even  although  his  time  for  putting  in  bail  have  not 
expired,  and  no  attachment  have  issued  against  the  sheriff. 
Cockhum  V.  Ling,  6  Bing.  732. 


3.  Bail  by  prisoners. 

A  prisoner,  in  custody  on  mesne  process,  may  be  bailed,  at 
any  time  before  he  is  actually  charged  in  execution.  Stanton's 
bail,  2  Chit.  73. 

The  practice  is  now  the  same  as  in  other  cases,  both  in  term 
and  vacation,  except  that  it  is  not  necessary  to  put  in  the  bail, 
and  then  give  notice  of  them,  but  the  defendant  may  at  once 
give  two  days'  notice  of  putting  in  and  justifying  bail  at  the 
same  time ;  and  the  notice  may  be  the  same  precisely  as  the 
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four  days'  notice  mentioned  mUe,  p.  183.  mea^J  addu^ 
alter  the  name  of  the  defendant,  in  the  body  of  the  "^^f*' ™* 
words  "now  a  frimmer  in  the  priaon  of  the  mortal  of  the  Mar- 
ahaUea^"  at  "in  the  prison  of  the  Fleet,"  at  "in  the  c«f«»y5 

ike  Mkenf  of ,"  aa  the  case  may  be.    It  is  doubted 

whether  this  is  necessaiy :  some  cases  holding  that  **  "J* 
CreighUm'i  4«/,  1  O.  &  M.  335.  BuUen's  bail,  3  ^>«w-J^- 
Pool^s  baa,  2  Mees.  &  W.  312.  and  see  Prith's  baU,  2  Dotci, 
229.  others  that  it  is  not;  Piercers  baU,  5  DowL  252  ;  but  it 
is  better  to  add  it.  It  is  not  necessary,  however  that  tne 
notice  should  be  a  four  days'  notice,  within  nileT.  1  W.4, 
a.  1,  mentioned  ante,  p.  182,  183;  Davis  v.  Grey,  2  lyr.  276 ; 
before  that  rule,  prisoners  were  allowed,  by  the  practice  of  au 
the  courts,  to  give  two  days'  notice  of  putting  in  and  justrfying 
bail  at  the  same  time,  and  the  rule  does  not  alter  the  practice 
in  that  respect. 

It  is  not  necessary  to  except  to  bail  put  in  by  a  prisoner, 
see  frebb's  bail,  I  Datcl,  446»  except  perhiqps  when  they  arc 
put  in  vrithin  the  time  limited  for  that  purpose  by  the  practice 
of  the  court.  ^  .,    r 

The  rule  T.  1  W.  4,  s.  5,  which  orders  that  "the  bail  of 
whom  notice  shall  be  given,  shall  not  be  changed  witiiout 
leave  of  the  court  or  a  judge,"  {ante,  p.  186.)  does  not  extend 
to  the  case  of  a  prisoner.  Bird?s  bail,  2  Dowl.  583.  Nor  will 
the  court  prevent  him  from  justifying,  until  he  pays  the  co^ 
of  former  oppositions  or  notices.  Steer  v.  Smith,  1  Chit,  4^ 
80.  But  if  a  prisoner  vex  or  harass  his  plaintiff  by  repeated 
notices  of  bail,  without  a  bond  fide  intottion  of  justifying 
them,  the  court  will  oblige  him  or  his  attorney  to  pay  the 
plaintiff  the  coses  to  which  he  may  have  been  put  by  such 
proceedings.  See  BlundeU  v.  BlundeU,  5  £.  &  ^.  533,  ante, 
p.  194. 

If  the  bail  be  rejected,  or  do  not  attoid.  the  court  will  net 
grant  a  further  time  to  justify ;  indeed  it  would  be  usdess,  kK 
the  defendant  may  himself  give  a  fresh  two  days*  notice  of  the 
same,  or  other  bail,  without  the  leave  of  the  court.  But  if  one 
of  his  bail  have  justified,  in  that  case  it  may  be  necessary 
to  get  the  leave  of  the  court  to  justify  another.  Fk>y's  bail,  2 
Dowl.  442. 

In  the  Queen's  Bench,  the  rule  of  allowance  directs  the 
marshal  to  dis^arge  the  prisoner,  and  there  is,  therefoie,  no 
occasion  for  asnp^edeas.  But  in  that  court,  (if  the  defiendmt 
be  in  custody  of  the  sheriff,)  or  in  the  court  of  Conunon  Fleis, 
or  EjEchequer,  whether  he  be  in  custody  in  the  Fleet  or  of  tiie 
sheriff,  a  writ  of  supersedeas  must  be  sued  out,  the  rule  of  al- 
lowance being  the  officer's  warrant  for  signing  it.  See  Lock  v. 
Craddock,  7  Taunt.  437.  And  by  R.  C.  P.  H.,  1  Vict.  s.  2,  tlie 
rule  or  order  shaU  direct  a  supersedeas  to  issue  forthwith. 
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4.  Deposit  of  money,  tn  lieu  ofepedai  bail. 

When  and  how  paid  in.'\  If  the  defmdant,  instead  of  giving 
a  bail  bond  to  the  sheriff,  have  deposited  with  him  the  sum 
indcHTsed  on  the  vmt,  together  with  £10  to  answer  costs, 
as  mentioned  an^6,  p.  175,  and  the  sum  have  been  paid  into 
court,  the  defendant  afterwards,  instead  of  putting  in  and 
perfecting  special  bail,  may  pay  into  court  a  further  sum 
ctf  102.  as  an  additional  securi^  for  coats,  and  allow  both 
sums  to  remain  in  court,  to  abide  the  event  of  the  suit.  7  & 
8  (r.  4,  c.  71, «.  2.  Qet  counsel's  signature  to  a  motion  paper 
for  this  purpose,  draw  up  the  rule,  and  thereupon  pay  the  money 
into  court,  at  the  master's  qffice,  and  get  a  receipt  for  it  in  the 
margin  of  the  rule.  Then  serve  a  copy  of  the  rule  and  receipt 
upon  the  plaintiff's  attorney.  This  may  be  done  at  any  time 
before  the  time  for  justification  has  ezi^red ;  Rowe  v.  Softly, 
6  Bing.  634.  Stamford  y.M'Ccmn,  2  Cr.  M.  ^  R.  632.  Stra- 
ford  V.  Love,  3  Dowl.  593.  1  Har.  &  fV.  195 ;  but  not  after 
the  sheriff  has  paid  the  money,  deposited  with  him,  over  to  the 
plaintiff.  Hannah  v.  fVillis,  6  Dowl.  417. 

Or  if  the  defendant,  upon  being  arrested,  eitho'  give  a  bail 
bond  to  the  sheriff,  or  remain  in  custody,  he  may,  instead  of 
putting  in  and  perfecting  special  bail,  pay  into  court  the  sum 
indorsed  on  the  writ,  and  a  further  sum  <^  20i.  as  a  security  for 
the  costs  of  the  action,  there  to  remain  to  abide  the  event  of 
the  suit.  7  &  8  G.  4,  c.  71,  s.2.  See  Morgan  y.  Pedler, 
4  Dowl.  645.  And  where  the  defendant,  having  put  in  spe- 
cial bail,  paid  money  thus  into  court  before  the  time  for  justi- 
fyii^  them,  the  court  upon  application  ordered  an  exoneretur 
to  be  entered  on  the  bail  piece.  Stamford  v.  M*Cann,  2  Cr. 
if .  &  iR.  632.  The  money  is  paid  in,  &c.  in  this  case,  as  in  that 
last  mentioned ;  but  it  may  be  made  apart  of  the  rule  that  the 
bail  bond  should  be  delivered  up  to  be  cancelled.  Smith  v. 
Jordan,  2  Moore  &  P.  428,  or  an  exoneretur  entered,  if  bail  have 
been  put  in.  Where  the  money  was  paid  into  court  by  one  of 
the  bail,  and  the  plaintiff  recovered  in  the  action,  the  court 
ordered'  the  money  to  be  paid  out  to  the  plaintiff,  notwith- 
standing the  defendant  had  rendered  in  discharge  of  his  bail. 
BuU  V.  Turner,  i  Mees.  &  iPT.  47. 

The  court  of  King's  Bench,  in  one  case,  allowed  the  defend* 
ant  to  convert  this  into  a  payment  of  money  into  court,  in 
the  ordinary  sense  of  the  term,  by  admitting  a  debt  to  a  cer- 
tain extent,  and  moving  that  the  plaintiff  might  take  money 
out  of  court  to  that  extent  in  discharge  of  the  action,  and 
that  unless  he  did  so,  with  costs  to  be  taxed,  the  sum  might 
be  struck  out  of  the  declaration.  Hubbard  v.  fVUkinson,  8  B. 
&  C.  496.  But  the  court  of  Common  Pleas,  in  a  subsequent 
case,  refused  to  allow  a  part  of  the  sum  thus  paid  in  to  stand 
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as  a  payment  into  court  upon  a  plea  of  tender,  StuUz  v. 
Henea^e,  10  Bing.  561,  2  Dowl.  806,  and  have  in  a  more 
recent  case  refused  to  allow  it  to  be  converted  into  an  or- 
dinary payment  of  money  into  court.  BaU  v.  Stafford,  1 
Hodg.  316. 

In  both  of  the  above  cases,  the  defendant  must  enter  a 
common  appearance,  within  such  time  as  he  would  have  been 
required  to  have  put  in  and  perfected  special  bail  according  to 
the  practice  of  the  court,  otherwise  the  plaintiff  may  do  so  for 
him,  and  the  cause  may  then  proceed  as  if  the  defendant  had 
put  in  and  perfected  special  bail.  7  &  8  G.  4,  c,  71,  s.2.afid 
see  2  17.4,  c.  39,  Sck.  No.  4,  lo.  2.  See  Hall  v.  Champneyi, 
4  Dowl.  113. 

Even  after  a  defendant  has  put  in  and  perfected  special  bail, 
he  may,  upon  motion  to  the  court,  and  if  the  court  shall 
so  think  fit,  pay  into  court  the  sum  indorsed  on  the  writ,  with 
such  sum  to  answer  costs  as  the  court  shall  direct,  to  abide 
the  event  of  the  suit ;  and  the  court  may  thereupon  order  a 
common  appearance  to  be  entered,  and  an  exonereiur  to  be 
entered  on  the  bail  piece.  7  &  8  G.  4,  c.  71,  s.  4. 

When  taken  out  by  plaintif.]  If  judgment  afterwards  be 
given  for  the  plaintiff,  he  may,  by  an  order  of  the  court  upon 
motion,  take  the  money  out  of  court,  or  so  much  thereof  as 
may  be  sufficient  to  satisfy  the  judgment  and  the  costs  of  the 
application ;  7  &  6  G.  4,  c.  71, «.  2,  and  tee  Freeman  v.  Paga- 
ntm,  2  Dowl.  776.  Johnton  v.  Wall,  4  Dowl.  315.  CoUm 
et  al.  V.  Gwynne,  1  Man.  &  Gr.  938.  Scherwimki  ▼.  Peronnet/ 
6  Mees.  9tfV.  90.  Know  y.  Duncan,  9  Dotr^.  179 ;  and  he 
must  proceed  in  this  way,  and  not  sue  out  execution  for  the 
whole  amount  of  the  judgment.  Hews  v.  Pike,  2  Tyr.  313. 
Dax.  Pr.  Ex.  97.  The  rule  in  this  case  is  a  role  to  shew 
cause  only.  Sytnes  v.  Rose,  5  Bing.  269.  Lover  v.  Tolmin,  5 
Dowl.  388.  If,  after  thus  satisfying  the  judgment,  &c.,  any 
part  of  the  money  still  remained  in  court,  the  court,  upon  mo- 
tion, will  order  it  to  be  repaid  to  the  defendant.  7  &  8  G.  4, 
c.  71,  s.  2. 

When  taken  out  by  defendant.']  If  judgment  be  given  for  the 
defendant,  or  the  plaintiff  discontinue  his  suit,  or  be  other- 
wise barred,  the  court  upon  motion  may  order  the  money  so 
paid  into  court,  to  be  repaid  to  the  defendant.  7  &  8  G.  4,  <;. 
T\,  S.2.  Where  the  proceedings  in  the  action  were  merely 
stayed,  on  account  of  the  plaintiff  not  delivering  a  bill  of  par- 
ticulars, the  court  refused  to  order  the  money  to  be  thus  paid 
out  to  the  defendant,  even  although  a  year  had  elapsed.  Har- 
den V.  Harboum,  7  Dowl.  546.  The  rule  in  this  case  is  a  rule 
nisi  only ;  Wild  v.  Rickman,  1  Har.  &  W.  670.  Grant  v.  Wil- 
lis,  4  Dowl.  581.     Lover  v.  Tolmin,  5  Dowl.  388 ;  it  must  be 
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the  subject  of  a  substantive  application,  and  cannot  be  made 
a  part  of  any  other  rule.  De  BedoUiere  v.  Ryan,  7  DitwL  615, 
Where  the  defendant  had  obtained  judgment,  as  in  case  of  a 
nonsuit,  however,  the  Court  of  Exchequer  granted  a  rule  abso* 
lute  in  the  first  instance.  White  v.  Urwin,  8  Dowl,  202,  9 
Law  J.  150  ex. 

Lastly,  it  is  provided  that  a  defendant  wha  has  thus  paid 
money  into  court  in  lieu  of  bail,  may,  by  order  of  the  court, 
at  any  time  before  issue  joined  in  law  or  in  fact,  or  before 
interlocutory  or  final  judgment,  receive  the  same  out  of  court, 
upon  putting  in  and  perfecting  special  bail,  and  upon  payment 
of  such  costs  to  the  plaintiff  as  the  court  shall  direct.  7  &  8 
G.A,  c.  71,  s,  3.  But  where  a  defendant  paid  money  thus 
into  court,  under  protest  as  to  the  sufficiency  of  the  affidavit, 
and  afterwards  moved  to  take  it  out,  on  the  ground  that  the 
affidavit  was  defective :  the  court  held  that  he  could  not  do 
so ;  his  paying  the  money  into  court  was  equivalent  to  per- 
fecting special  bail,  after  which  he  could  not  make  any  objec- 
tion to  the  affidavit  to  hold  to  bail.  Oreen  v.  Okusbrook, 
I  Bing.  N.  C.  516.  Where  bail  was  put  in  and  perfected  after 
issue  joined,  and  a  motion  then  made  to  take  the  money  out 
of  court:  the  court  refused  it.  Hanwell  v.  Mure,  2  Dowl.  155. 
But  where  the  motion  was  made  before  issue  joined,  but  the 
cause  was  in  such  a  state  that  issue  might  be  joined  before  cause 
should  be  shewn  against  the  rule :  the  court  granted  the  rule 
nisi  with  a  stay  of  proceedings.  Bloor  v.  Cox,  6  Dowl,  266. 
Where  the  defendant,  after  paying  money  thus  into  court, 
became  bankrupt,  and  his  assignees  applied  after  verdict  to 
have  it  paid  over  to  them,  the  court  held  that  it  could  not  be 
done.  Ferrall  v.  Alexander,  1  Dowl,  132.  Where  a  third 
party  deposited  the  money,  and  after  judgment,  rendered  the 
defendant,  and  then  applied  to  have  the  money  paid  out  of 
court  to  him  :  the  court  held  that  it  could  not  be  done.  Bull 
V.  Turner,  4  Dowl,  734. 


5.  Proceedings  against  bail. 

The  recognizance  of  bail  being  matter  of  record,  the  plaintiff 
may  have  his  remedy  upon  it  against  the  bail,  either  by  scire 
facias  or  by  action  of  debt.  The  bail  are  '*  liable  to  the  sum 
sworn  to  by  the  affidavit  of  debt,  and  the  costs  of  suit,  not 
exceeding  in  the  whole  the  amount  of  their  recognizance  ;'* 
R.  G.  H.  2  fT.  4,  «.  21.  see  Vansandau  v.  Nask,  2  Dowl.  767  ; 
and  to  that  extent  the  plaintiff  may  recover,  together  with  his 
costs  in  the  scire  facias  or  action  against  the  bail. 

Ca.  sa,  against  the  principal.']   No  proceedings,  either  by 
icire  facias  or  action  of  debt,  can  be  had  against  the  bail  upon 
k  3 
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their  recognizance,  before  a  cajmu  ad  tati^aciendum  is  taken 
out  against  the  principal,  kxlged  in.  the  sheriff's  office,  and  re- 
turned non  est  inventus.  2  Sound.  72  note.  If  this  be  not 
done,  the  bail  may  plead  the  matter  to  any  scire  facias,  or 
action  against  them.  Philpot  v.  Manuel,  5  I>.  &  A.  615.  In 
this  last  case  it  was  holden,  that  the  bail  could  not  move  to, 
■et  aside  the  proceedings  on  this  accomit.  But  in  another 
case  in  the  court  of  Common  Pleas,  where  an  application  vis 
made  to  set  aside  a  scire  facias  against  bail  for  irregularity,  on 
the  ground  that  the  ca.  sa.  was  tested  in  June,  though  the 
trial  did  not  take  place  until  October,  and  it  was  directed  to 
and  lodged  with  the  sheriff  of  Middlesex  instead  of  the  sherife 
of  London :  that  court  held  that  although  the  matter  might  he 
pleaded,  it  might  also  be  made  the  subject  of  summary  appli- 
cation to  the  court,  and  they  set  aside  the  proceedings  ^tii 
costs.  Ooldney  v.  Laporte,  2  Bing.  N.  C.  456,  4  Dowl.  639, 1 
Hodg.  431.  tmd  see  Hovenden  v.  Crawther,  1  Dowl.  I'tO- 
Where  the  proceedings  against  the  bail  were  commenced  on 
the  3d  November,  and  the  application  was  not  made  until  the 
13th,  the  court  held  it  to  be  too  late.  Pocock  et  al,  v.  Cockai(fn, 
7  Dowl.  21.  In  such  a  case,  the  affidavits  may  be  entitled  in 
both  actions.  Id. 

The  Uniformity  of  Process  Act,  and  the  New  Rules,  &c.  btre 
made  it  somewhat  uncertain  in  what  manner  the  ca.  sa.  in  this 
case  shall  be  framed.  Formerly  the  writ  must  have  heea 
tested  in  term  time,  either  in  the  term  to  which  the  judgmeat 
in  the  original  action  had  relation,  or  in  some  subsequea^ 
term ;  Gawler  v.  JoUey,  I  H.  BL  74 ;  it  must  also  have  been 
returnable  in  the  same  or  a  subsequent  term ;  and  it  musi 
have  had  a  certain  number  of  days  between  the  teste  and  re- 
torn,  namely,  eight  days  at  least  in  actions  by  bill,  and  fifteeD 
days  in  actions  by  original.  R.  G.  H.  2  W.  4,  s.  77.  But  ti»f 
Stat.  2  W.  4,  c.  39,  abolished  the  proceeding  by  bill  and  by 
original.  And  lastiy,  by  stat.  3  &  4  W.  4,  c.  60.  s.  2,  it^ 
enacted,  that  all  writs  of  execution  "  may  be  tested  on  the 
day  on  which  the  same  are  issued,  and  be  made  retumable 
immediately  after  the  execution  thereof."  It  has  been  holden, 
however,  that  a  ca.  sa.  retumable  thus,  cannot  be  made  the 
foundation  of  proceedings  against  bail,  even  although  a  judge's 
order  to  return  it  have  been  obtained ;  and  the  court  recom- 
mended that  the  old  form  of  ca.  sa.  should  in  all  cases  iene- 
after  be  adopted.  Kemp  v.  Hyslop,  1  Mees.  &  W.  58.  Bat  this 
does  not  relieve  the  case  of  much  difficulty,  as  the  old  V^' 
tice  is  at  present  in  a  great  measure  inapplicable,  ^i^ 
as  to  the  teste  of  the  vmt:  as  a  judgment  now  has  no  r^' 
tion  back,  but  is  deemed  a  judgment  only  of  the  day  ^ 
which  it  is  signed,  whether  that  be  in  term  or  vacation,  {R-  ^' 
H.  4,  W.  4,  r.  2,  s.  3,)  the  ca.  sa.  must  now  bear  teste  onsoiB« 
day  after  the  judgment  is  actually  signed ;  See  Engkhaf^  ^' 
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Dimbar,  2  Dowl.  202  ;  and  there  appears  to  be  no  objection 
to  teste  it  on  the  day  on  which  it  is  sued  out,  whether  in  term 
or  vacation,  according  to  the  above  statute,  without  making  it 
returnable  immediai^.  Then  as  to  the  return,  the  writ  must 
be  made  returnable,  not  immediate,  but  on  some  day  in  the 
same  or  fcdlowing  term,  according  to  the  case  of  Kemp  y.  Hythp 
above  mentioned.  And  as  to  the  number  of  days  between  the 
teste  and  return,  the  old  rule  upon  the  subject  can  scarcely  be 
deemed  a  guide,  as  at  present  actions  are  not  commenced 
either  by  bill  or  by  original ;  but  I  think  that  in  the  Common 
Heas  there  must  be  15  days  at  least  between  the  teste  and  the 
return,  and  in  the  Queen's  Bench  and  Exchequer  it  will  be 
prudent  to  observe  the  same  practice,  until  there  shall  be 
some  decisions  to  the  contrary.  In  all  cases  it  must  be  di- 
rected to  the  sheriff  of  the  county,  in  which  the  venue  in  the 
original  action  was  laid.  2  Sound.  12  a,  and  see  Golney  v. 
Loporte,  2  Bing,  N,  C.  456, 4  Dowl.  639,  1  Hodg,  431. 

The  writ  must,  be  lodged  at  the  sheriff's  office  six  days  at 
least  before  it  is  returnable,  so  that  it  may  lie  there  four 
dear  days,  exclusive  of  the  day  on  which  it  is  lodged,  and  of 
the  day  on  which  it  is  returnable ;  2  Saund.  12  b ;  and  Sunday 
is  not  reckoned  as  one,  even  although  it  be  not  the  last  of  the 
four.  Pumell  v.  Smith,  1  B,kC.  693.  Howard  v.  Smith,  I 
B,  &  A,  528.  And  these  four  days  must  be  the  last  four  days 
before  the  return  day.  Cock  v.  Brockhurst^  13  East.  588. 
Also,  in  London  and  Middlesex,  the  ca.  sa,  must  be  *'  entered 
four  clear  davs  in  the  public  book  at  the  sheriff's  office." 
R.  G.  H.  2  fr'4,  s.  11.  See  Mutton  v.  Burke,  5  M.  &  S.  323. 

As  soon  as  the  writ  is  returnable,  get  it  returned  nan  est 
inventus,  and  filed,  after  which  you  may  commence  proceed- 
ings against  the  bail.  But  if  the  defendant  be  really  in  the 
sheriff's  custody  at  the  time,  though  at  the  suit  of  another 
party,  the  sheriff  will  not  be  warranted  in  returning  non  est 
inventus ;  nor  will  such  return  warrant  proceedings  against  the 
bail,  and  the  court  will  set  the  same  aside,  Forsyth  v.  Marriot, 
1  New  Rep.  251.  Burks  v.  Maine,  16  East,  2,  particularly  if 
the  plaintiff  knew  of  the  defendant's  being  in  custody  at  the 
time.  Ward  v.  Brumfit,  2M.k,S.  238.  But  where  the  plain- 
tiff did  not  know  of  it,  and  it  appeared  that  the  defendant  was 
in  custody  at  the  suit  of  other  persons,  but  by  a  different  name 
from  that  in  which  he  was  sued  by  the  plaintiff:  Patteson,  J. 
refused  to  set  aside  the  proceedings  against  the  bail  on  this 
ground.  Briggs  v.  Richardson,  2  Dowl.  158. 

Where  a  ca.  sa,  was  sued  out,  and  returned  non  est  inventus, 
and  upon  the  bail  being  sued,  they  rendered  their  principal ; 
but  the  principal  was  afterwards  again  bailed,  and  discharged : 
it  was  holden  that  proceedings  could  not  be  taken  against  the 
latter  bail,  without  suing  out  a  fresh  ca.  sa.  Thackray  y.  Harris, 
1B.&-4.  212. 
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The  court  will  in  some  cases  amend  the  ca,  sa.  where  it  is 
erroneous ;  Bnglehart  v.  Dunba/r,  2  Dwol.  202 ;  but  they  ^U 
in  general  take  care  that  the  bail  are  not  prejudiced  by  it 
See  Bradley  v.  Bailey,  3  Doio/.  111. 

Scire  facia%,'\  The  scire  facias  must  issue  out  of  the  court  in 
which  the  original  action  was  brought.  2  Sound.  72  h.  It 
may  issue  at  any  time  after  the  return  of  the  ca.  sa. ;  indeed  it 
may  issue  on  the  very  day  on  which  the  ca.  aa.  is  retoniable. 
Stewart  v.  Smith,  Ld.  Raym.  1567.  €md  see  Skivers  v.  Brooh, 
8  T.  R.  628.  It  must  in  all  cases  be  directed  to  the  sheriff  of 
Middlesex,  R.  G.  H.  2  fV.  4,  *.  80,  for  in  that  county  the  re- 
cognizance is  presumed  to  be  recorded.  It  must  be  tested  in 
term  time ;  but  it  is  not  necessary  that  it  should  be  tested  on 
the  return  day  of  the  ca.  sa.  against  the  principal.  SaniiaM  t. 
Claridge,  1  Cr.  &  M.  672.  It  must  be  returnable  also  in  term; 
and  if  it  be  intended  to  sue  out  one  writ  only,  there  must  be 
15  days  at  least  between  the  teste  and  return  ;  or  if  a  sci.fa. 
and  alias  (which  now  seldom  occurs  in  practice),  then  15  days 
at  least  between  the  teste  of  the  first  writ  and  the  return  of 
the  second. 

The  set,  fa.  when  sued  out,  must  be  lodged  at  the  sberiifs 
ofiice ;  and,  like  the  ca.  sa.  against  the  principal,  must  lie 
there  the  last  four  clear  days  before  the  return  day,  exclusive 
of  the  day  on  which  it  was  lodged  and  the  day  on  which  it  is 
returnable.  Dicas  v.  Perry,  2  D.  &  12.  869.  Wils<m  v.  Farr,4 
B.tLA.  537.  Forty  v.  Hermer,  4  T.  R.  583.  mtfiairwv. 
Mason,  1  East,  89,  n.  And  a  Sunday,  Frazer  ▼.  Miller,  1  Dotr/. 
141,  or  a  dies  non,  Scott  y.  Larkm,  7  Bing.  108,  is  not  reckoned, 
even  although  it  be  not  the  last  of  the  four;  and  this,  as  ^ 
where  scire  feci  is  to  be  returned,  as  where  the  return  is  to  be 
nihil.  Williams  v.  Mason,  I  East,  89  n.  Saunderson  v.  Brown,  6 
Dowl.  9. 

If  the  bail  reside  in  Middlesex,  they  may  be  summoned ; 
and  this  may  be  done  now,  as  formerly,  on  the  return  day  of 
the  writ,  at  any  time  before  the  rising  of  the  court  on  thst 
day.  Lewis  V.  Pine,  1  Cr.  &,  M.  771.  Clark  v.  Bradskmc,  1 
Bast,  86.  But  if  they  reside  elsewhere,  and  of  course  cannot 
be  summoned  (the  sci.  fa.  being  directed  to  the  sheriff  of 
Middlesex  in  all  cases),  then  a  notice  of  the  sci.  fa.  must  be 
given  to  them.  WimaUv.  Cooh,  2  Dowl.  173. 

As  to  the  entry  of  the  recognizance  upon  the  roll,  see  2 
Saund.  72  b.  And  as  to  the  other  proceedings,  see  "  Scirf 
facias,"  post.  The  execution  may  be  either  joint  against 
both  of  the  bail,  or  several  against  each.  2  Saund.  72  6.  See 
i^fira. 

Action  of  debt."]  An  action  of  debt  on  the  recognizance,  may 
be  brought  against  both  of  the  bail  jointly,  or  against  each  of 
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them  separately ;  2  Saund.  72  b ;  but  separate  actions  are  much 
discouraged  by  the  court,  unless  there  be  some  reasonable 
cause  for  bringing  them.  The  process  in  the  action  must  be 
by  writ  of  summons  "  in  debt  upon  recognizance."  It  may  be 
sued  out  at  any  time  after  the  return  of  the  ca.  9a.  against  the 
prmdpal,  even  on  the  same  day.  Sfnvers  v.  Brooks,  8  T.  R.  628. 
And  see  Pinero  v.  Wright,  2  B.  &  P.  235.  In  the  Common 
Pleas  the  plaintiff  cannot  have  execution  against  bail  by  ca.  sa; 
Wooden  v.  Moxon,  6  Taunt,  490.  Trougkton  v.  Clarke,  2 
Taunt.  1 13 ;  but  he  may  in  the  Queen's  Bench  and  Exche- 
quer. 

To  entitle  bail  to  a  stay  of  proceedings  pending  a  virit  of 
enror,  the  application  must  be  made  before  the  time  for  sur- 
render is  out.  JR.  G,  H.  2  W.  4,  s.  84.  And  the  court  in  that 
case  will  stay  the  proceedings  against  the  bail,  on  the  terms 
of  their  undertaking  to  pay  the  damages  recovered,  or  to  render 
the  defendant,  within  four  days  of  the  determination  of  the 
proceedings  in  error,  if  determined  in  favour  of  the  original 
plaintiff.  Sprang  v.  Monpriuatt,  11  East,  316.  Or  if  the  writ 
of  error  be  allowed  and  the  allowance  served,  before  the  return 
of  the  ca.  sa.  against  the  principal,  so  entirely  is  the  writ  of 
error  a  supersedeas,  that  any  proceedings  afterwards  taken 
against  the  bail,  will  be  irregular,  and  the  court  will  set  them 
aside  with  costs.  Miller  v.  Newbald,  1  East,  662.  Perry  v. 
CampbeU,  3  T.  R.  390. 


6.  Jn  what  cases  bail  discharged. 

If  the  principal  be  taken  in  execution  on  the  ca.  sa.,  the  bail 
are  thereby  discharged. 

If  the  bail  render  their  principal,  and  give  notice  of  render, 
within  the  time  limited  for  that  purpose  by  the  practice  of  the 
court,  they  are  thereby  discharged.  Where  the  plaintiff  pro- 
ceeds by  action  of  debt  on  the  recognizance,  the  ball  may  ren- 
der their  principal  at  any  time  within  fourteen  days  after  the 
service  of  the  process  upon  them,  but  not  later :  and  upon 
such  render  being  duly  made,  and  notice  given,  the  proceed- 
ings shall  be  stayed,  upon  payment  of  the  costs  of  the  writ  and 
service  thereof  only.  R.  G.  M.  4  IV.  4.  If  the  costs  be  not 
paid,  the  plaintiff  may  proceed  in  his  action.  Horn  v.  Whit^ 
combe,  5  Dowl.  328.  If  the  proceeding  against  the  bail  be  by 
scire  facias,  the  bail,  formerly  in  the  courts  of  King's  Bench 
and  Exchequer,  had,  until  the  return  of  the  sci.  fa.  if  they  were 
summoned,' or  until  the  return  of  the  cUias,  if  they  were  not, 
to  render  their  principal ;  and  in  the  court  of  Common  Pleas, 
they  had  until  the  appearance  day.  How  far  that  may  now 
be  deemed  to  be  altered  by  the  Uniformity  of  Process  Act  and 
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the  New  Rules,  has  not  been  decided.  Where  the  bail  are  not 
aummoned  upon  the  »ci,  fa.  (and  we  have  seen,  ante,  p,  204, 
that  it  is  only  where  they  reside  in  Middlesex  that  they  can  be 
summoned),  no  judgment  can  be  signed  without  leave  of  the 
court  or  a  judge ;  but  with  such  leave,  it  may  be  signed  after 
eight  days  from  the  return  of  one  scire  facia$.  R,  G.  H.  2 
W.  4,  s,  81.  And  probaUy  if  a  render  were  made  within  these 
eight  days,  the  court  or  a  judge  would  not  give  leave  to  sign 
the  judgment.  This  point,  and  the  subject  generally^  will  be 
treated  of  in  detail,  under  the  title  "  Render," 

After  the  original  cause  is  out  of  court,  the  plaintiff  cannot 
proceed  against  the  bail ;  Sykes  v.  Banwem,  2  New  Rep,  404 ; 
and  a  cause  is  now  deemed  to  be  out  of  court,  if  the  plaintiff 
do  not  declare  within  one  year  after  process  is  retumaUe. 
R.  O.  H.  2  fV.  4,  8.  35. 

If  the  plaintiff  recover  for  a  different  cause  of  action  from 
that  stated  in  his  affidavit  to  hold  to  bail,  the  bail  are  dis> 
charged.  Where  the  defendant  was  holden  to  bail  on  the 
money  counts  only,  and  the  declaration  also  contained  a  count 
for  a  cause  of  action,  for  which  he  could  not  have  been  holden 
to  bail  without  a  judge's  order,  and  the  plaintiff  had  a  verdict 
on  the  latter  count  only,  the  court  held  that  the  bail  were  dis- 
charged. Caswell  V.  Ceare,  2  Taunt,  107.  Thampsen  v.  Afoo- 
rcne,  4  Z>.  &  J{.  619,  and  see  Edge  v.  Frost,  4  £>.  &  J{.  243. 
So  where  the  affidavit  was  on  a  bill  of  exchange  only,  and  the 
plaintiff  recovered  upon  the  bill,  and  also  for  goods  sold,  it 
was  holden  that  the  bail  were  liable  only  for  so  much  as  was 
recovered  upon  the  bill.  Wheelright  v.  Jutting,  7  Taunt.  304. 
See  Taylor  v.  WUkinson,  6  Ad,  &  EL  533.  But  it  cannot  be 
i^e  the  matter  of  a  plea  to  a  scire  facias  against  bail,  that 
the  plaintiff  has  recovered  for  more  causes  of  action  than  men- 
tioned in  his  writ  or  affidavit  to  hold  to  bail ;  Taylor  v.  WU- 
kinson, 3  Ad,  &  El,  784 ;  it  is  merely  a  ground  for  appUcatioD 
to  the  court,  as  to  the  excess.  Nor  can  the  bail  now  move  for 
an  exoneretur,  before  proceedings  had  against  them,  merely  on 
the  ground  of  the  plaintiff's  having  declared  for  a  different 
cause  of  action  from  that  expressed  in  the  writ ;  Ward  v.  Tim- 
mon,  4  Nev.  &  ilf .  876 ;  all  that  can  be  done  in  such  a  case  is 
to  set  aside  the  declaration  for  irregularity.  Id,  See  Copf^ 
V.  Potter,  1  Bing,  N,  0,  443.  Formerly  the  bail  were  dis- 
charged, if  the  venue  laid  in  the  declaration  were  different 
from  the  county  into  which  the  first  process  issued;  but  this 
is  no  longer  the  case.  R.  O,  H.  2  W,  4,  s.  40. 

If  the  original  action  be  referred  to  arbitration,  the  bail  are 
thereby  discharged,  unless  a  verdict  be  taken  for  the  plaintiff. 
2  Sound.  72  a. 

If  a  writ  of  error  be  brought  and  allowed,  before  the  ca.  sa. 
against  the  principal  is  returnable,  all  proceedings  against  the 
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bail  are  thereby  suspended  pending  the  writ ;  and  if  any  be 
taicen,  the  court  will  set  them  aside  for  irregularity ;  Miller  v. 
NeiDbald,  1  Ecut,  662.  Perry  v.  CampbeU,  3  T,  R.  390 ;  or  the 
baQ  may  plead  the  matter  to  the  ecire  facicu  or  action.  Samp- 
son  V.  Brown,  2  East,  439,  cmd  see  Sherratt  v.  Flayer,  2 
Bmg,  18. 

If  a  plaintiif  take  a  cognovit  from  the  principal,  without 
the  consent  of  the  bail,  or  one  of  them,  Thomas  t.  Voung,  15 
East,  617.  See  Howard  v.  Bradberry,  3  Dowl.  92.  Hodgson  v. 
Nugent,  5  7*.  JR.  277,  and  thereby  extend  the  period  for  pay- 
ment beyond  that  at  which  he  might  have  judgment ;  Bows^ 
fM  V.  T&wer,  4  Taunt.  456.  Cr^  v.  Johnson,  5  Taunt.  319. 
Stevenson  v.  Roche,  9  B.  &  C.  707.  Ladbrook  v.  Hetcett,  1 
Dowl.  488.  Sec  Hannington  v.  Bcar«,  4  DotrZ.  256 ;  or  if  he 
give  him  time  in  any  other  way,  without  their  consent,  Wil- 
Uson  V.  Whitaker,  7  Taunt.  53.  West  v.  Askdown,  1  Bing.  164. 
See  MelviU  v.  GZemlimngr,  7  TVmn/.  126.    Brickwood  v.  ^nnw, 

5  rown*.  614.  Vernon  v.  7\«r5»y,  4  Dowl.  660.  ^tfr  v. 
Ca/ytfT,  5  Dowl.  448,  if  the  time  so  given  expire  after  the 
plaintiff  could  otherwise  have  obtained  final  judgment,  but 
not  otherwise :  Whitfield  v.  Hodges,  1  Mees.  &  W.  679 :  the 
bail  are  thereby  discharged.  Or  even  if  time  be  given  with 
the  consent  of  the  bail,  and  the  principal  make  default,  a  rea- 
sonable notice  must  be  given  to  the  bail,  before  any  proceed- 
ings are  taken  against  them,  in  order  that  they  may  have  an 
opportunity  of  rendering  their  principal.  Clift  v.  Gye,  9  B.  & 
C.  422.     Surman  Y.Bruce,  2  Dowl.  777.     Charlton  v.  Morris, 

6  Bing.  427. 

If  the  principal  become  a  peer,  Trinder  v.  Shirley,  1  Doug, 
45.  or  member  of  the  House  of  Commons,  Langridge  v.  Flood, 
I  Tidd.  293,  the  bail  are  thereby  discharged. 

If  the  principal  die  before  the  return  of  the  ca.  sa.,  the  bail 
are  thereby  discharged ;  but  if  he  die  after  it,  even  before  any 
proceedings  had  against  the  bail,  Filewood  v.  Popplewell,  2  WUs. 
61,  65,  or  before  the  ca.  sa.  and  return  are  filed,  Rawlinson  v. 
Gunston,  6  T.  R.  284,  they  are  not. 

If  the  principal  become  bankrupt,  and  his  certificate  be 
signed  and  allowed,  before  the  time  for  rendering  him  has  ex- 
pired, the  bail  are  thereby  discharged.  Mannin  v.  Partridge, 
14  East,  599.  Todd  v.  Maxfield,  Z  B.  &  C.  222.  Martin  v. 
0*Hara,  Cotcp.  823.  Johnson  v.  Linsey,  1  B.  &  C.247.  WUlet 
V.  Pringle,  2  New  Rep.  190.  Harmer  v.  Hagger,  1  B,  &  Aid. 
332.  And  see  Stapleton  v.  Macbar,  7  Taunt.  589.  Or  if  the 
plaintiff  prove  for  his  debt  under  the  fiat,  as  he  thereby  elects 
to  take  his  remedy  under  it,  and  abandons  his  action  against 
the  principal,  the  bail  will  be  discharged.  See  6  G.  4,  c.  16, 
s.  59.  Unging  v.  Comyn,  2  Taunt.  246.  So  if  the  principal 
be  discharged  under  an  insolvent  act  before  the  bail  are  fixed, 
the  bail  are  thereby  discharged ;  —  v.  Bruce,  2  Chit.  105 ; 
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but  otherwise,  if  after  the  bail  are  fixed.  Shakespeare  v. 
Phillips,  8  East,  433. 

If  the  principal  be  sent  out  of  the  country  under  the  alien 
act,  Merrick  v.  Vaucher,  6  T.  R.  50.  See  Coles  v.  De  Uayne, 
6  T.  R.  52,  246.  Folkein  v.  Criteco,  15  East,  457,  or  convicted 
of  felony  and  sentenced  to  transportation,  Wood  v.  Mitckdlt 
6  r.  R.  247,  the  court  will  order  an  exoneretur  on  the  bail- 
piece. 

But  the  bail  are  not  discharged,  by  their  principal  becoming 
a  lunatic;  [bbotson  v.  Ld.  Galway,  6  T.R.  133;  or  by  the 
plaintiflF  suing  out  a  Ji,  fa.  against  the  principal,  unless  the 
debt  be  thereby  satisfied ;  Stevenson  v.  Roche,  9  B.  ScC.  707 ; 
or  by  the  plaintiff  laying  the  venue  in  a  different  county  from 
that  mentioned  in  the  process,  R.  G.  H.  2  W.  4,  s.  40,  al- 
though formerly  it  was  otherwise ;  or  by  the  plaintiff  suing  in 
equity  for  the  same  cause,  and,  being  there  put  to  his  election, 
electing  to  proceed  in  that  court.  Horsley  v.  Walstah,  7 
Taunt.  235. 

7.  Render  in  discharge  of  bail » 

In  what  cases.'\  Wherever  bail  to  the  action  have  been  put 
in,  such  bail  may  render  their  principal,  if  he  be  at  large.  If 
he  be  in  custody  in  a  civil  action,  the  bail  as  a  matter  of  course 
may  have  a  habeas  corpus  cum  causd,  to  bring  him  up,  for  the 
purpose  of  being  rendered  in  their  discharge ;  but  where  he 
was  in  custody  in  the  prison  of  the  palace  court,  and  the 
action  there  had  already  been  removed  and  sent  back  by 
procedendo,  the  court  held  that  they  could  not  grant  the 
Iiabeas  in  such  a  case,  as  the  stat.  21  J.  1,  c.  23,  s.  3,  pro- 
hibited the  cause  from  being  again  removed.  Lowes  v.  Hut- 
chinson, 3  Dowl.  506.  If  he  be  in  custody  of  the  sheriff  on 
a  criminal  account,  the  bail  in  an  action  in  the  court  of 
Queen's  Bench  may  have  a  habeas  to  bring  him  up,  for  the 
purpose  of  render,  that  court  having  a  criminal  as  well  as  civil 
jurisdiction.  Sharpe  v.  Sheriff,  7  T,  R.  226.  In  like  manner, 
that  court  will  grant  a  habeas  to  the  keeper  of  any  prison,  to 
bring  up  a  prisoner  in  his  custody  on  a  criminal  account, 
Daniel  v.  Thompson,  15  East,  78,  if  the  prisoner'  be  therefor 
safe  custody  only,  and  not  for  punishment.  Gunn  v.  Cromer, 
MS.  T.  1825.  And  where  the  principal  was  a  bankrupt,  and 
was  committed  to  Newgate  by  the  commissioners  for  not 
satisfactorily  answering  certain  questions,  that  court  granted  a 
habeas  to  bring  him  up  to  be  rendered  in  discharge  of  his  bail; 
the  habeas  issued  on  the  crown  side  of  the  court,  on  which 
side  also  the  render  was  taken,  and  a  commitment  to  the  mar- 
shal pro  formd;  and  he  was  thereupon  recommitted  to  New- 
f  So '  ""^^^^  "^'^^^  ^^^  several  matters.  Taylor^s  case,  3  £«f, 
26Z.     ihe  court  of  Common  Pleas,  however,  having  no  cri- 
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minal  jarisdiction,  cannot  issue  a  habeas  for  such  a  purpose^ 
where  the  principal  is  in  custody  on  a  criminal  charge ;  Currie 
V.  Kinneitr,  1  Brod.  6c  B.  23.  Bennett  ▼.  Kinneary  3  Moore, 
259.  Wahh  v.  Davies,  2  New  Rep.  245.  Wau^h  v.  Ashford, 
3  DowL  123.  and  5f«  J<fyce  v.  i*ro<*,  6  Btno-.  377  ;  nor  will  the 
court  of  Exchequer.  The  court  of  Common  Pleas  have  also 
refused  to  grant  a  habeas,  where  the  principal  was  in  custody 
of  the  sheriffs  of  London  under  an  extent  from  the  crown, 
without  the  consent  of  the  crown ;  and  the  crown  having  con- 
sented, provided  the  prisoner  should  be  remanded  to  his 
former  custody,  the  court  still  refused  to  interfere,  as  they 
doubted  if  they  had  authority  to  commit  to  any  other  custody 
thtn  that  of  the  warden.  Hodwn  v.  Temjde,  5  Taunt.  503.  So, 
the  court  of  King's  Bench  refused  a  habeas,  where  the  principal 
was  in  custody  of  a  messenger  under  an  order  of  a  Secretary  of 
State,  by  virtue  of  the  Alien  Act.  FUk^n  v.  Criteco,  13  East, 
457.  But  a  person  enlisted,  may  be  rendered  by  his  bail,  in 
their  discharge.  Bond  v.  Isaac,  1  Burr.  339. 

What  has  now  been  stated,  must  be  considered  as  having  re- 
ference to  renders,  where  the  action  is  in  one  of  the  courts  of 
law  at  Westminster.  But  where  in  an  action  in  the  court  at 
Durham,  the  defendant's  bail,  wishing  to  render  him,  and  not 
being  able  to  do  so  as  he  was  then  a  prisoner  in  the  King's 
Bench  prison,  applied  to  the  court  of  King's  Bench  for  a  cer- 
iwrari  to  remove  the  record,  in  order  that  they  might  do  so 
here :  the  court  refused  it.  Paterson  v.  Reay,  2  D.%cR.  177. 

A  render  is  in  all  cases  equivalent  to  a  justification  of  bail. 
And,  therefore,  where  a  defendant,  upon  being  arrested,  paid 
the  money  to  the  sheriff,  under  stat.  43  Geo.  3,  c.  46,  {ante, 
p.  175.)  and  afterwards  put  in  bail,  but  one  of  these  being  ex- 
cepted to,  he  rendered :  it  was  holden  that  he  was  entitled  to 
have  the  money  paid  back  to  him,  although  the  statute  only 
gives  him  that  right,  in  terms,  in  case  he  put  in  and  per- 
fect bail  in  due  time.  Brook  v.  Gunning,  9  Law  J,  128  cp.  8 
Doici.  11.  Harford  v.  Harris,  4  Taunt.  669.  Chadwick  v. 
Battye,  S  M.B^S.  283. 

Within  what  time.']  A  render,  in  order  to  discharge  or  re- 
lieve the  sheriff,  should  perhaps  be  made  before  the  expiration 
of  the  rule  to  bring  in  the  body ;  but  if  it  be  completed  at  any 
time  before  the  attachment  is  actually  moved  for,  it  will  be 
sufficient.  R.  v.  Sh.  of  Middlesex,  7  T.  R.  527.  Thorold  v. 
fUher,  I  H.  Bl.  9.  R.  v.  Sh.  of  Middlesex,  2  Smith,  243.  R.  v. 
Sk.  of  Middlesex,  1  Mees,  &  ^.  182.  But  where  time  is  given 
to  justify,  and,  instead  of  justifying,  the  bail  render  their  prin- 
cipal, the  court  will  not  set  aside  an  attachment  afterwards 
obtained,  unless  upon  payment  of  costs.  JR.  v.  Sh.  of  Middlesex, 
4  Dowl.  358.  And  see  R.  v.  Sh,  of  Middlesex,  2D.9tR.  225. 
So,  where  the  render  was  made  pending  a  rule  to  set  aside 
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the  aUowuice  of  btil,  and  which  allowance  was  aftervirds  set 
aiide,  and  the  plamtiff,  treating  the  render  as  insufficient,  pro- 
ceeded upon  the  bail  bond :  the  court  held  that  he  had  a  right 
to  do  80.  Brown  v.  Jenmnfi^s,  B.  8l  A,  768. 

In  order  to  discharge  the  bail  to  the  action,  where  an  action 
of  debt  is  brought  upon  the  recognizance,  the  render  may  be 
*'  at  any  time  within  14  days  after  the  service  of  the  process 
upon  them,  but  not  at  any  later  period ;  and  upon  such  reoder 
being  duly  made  and  notice  given,  the  procMdings  shall  be 
■tayed,  upon  payment  of  the  costs  of  the  writ  and  service 
thereof  only."  R.  G.  T.  3  fV,  4.  The  court  will  not  give  effect 
to  a  render  made  after  the  time  here  mentioned,  even  upon 
terms.  Bird  v.  Atkins,  et  eU,  7  Dowl.  769.  Intervening  Sun- 
days are  reckoned.  Crettwell  v.  Green,  15  Baa,  537.  If  the 
costs  be  not  paid,  the  plaintiff  may  proceed  in  his  action.  Home 
v.  Whiicimbe,  5  DcwL  328. 

M^here  the  plaintiff  proceeds  against  the  bail  by  tdre  faaas, 
formerly  in  the  court  of  King's  Bench  the  bail  in  actions  by 
bill  had  until  the  return  day,  if  summoned,  or  until  the  retarn 
day  of  the  aHcu  where  nihil  was  returned,  to  render  their  prin-    , 
dpal ;  tee  fVebb  v.  Harvey,  2  T.  R,  767 ;   and  in  actions  by    . 
original,  they  had  until  the  quarto  die  pott  of  these  retunis    { 
respectively.  Bell  v.  Jachton,  4  T.  R.  663.    In  the  court  of    i 
Common  Pleas,  they  had  also  until  the  quarto  die  pett,  of  the«    ■ 
returns;   R,  M.  1654,  1. 12.    Sitrwums  v.  Middieton,  I  mi- 
269 ;  and  in  the  Exchequer,  until  the  return  day  of  these 
writs  respectively.    But  as  now,  no  judgment  can  be  signed  on 
a«ct./a.  without  the  leave  of  the  court  or  a  judge,  in  caseswheie 
the  bail  are  not  sunmioned,  (and  we  have  seen,  ante,  p.  204, 
that  it  is  only  where  they  reside  in  Middlesex  that  they  can  be 
summoned,)  and  even  with  such  leave  it  cannot  be  signed  un- 
til after  eight  days  from  the  return  of  one  tcire  /octal,  if  t 
render  be  made  within  these  eight  days,  the  court  or  a  judge 
will  not  give  leave  to  sign  the  judgment ;  and  upon  applies- 
tion  will  order  an  exoneretur  to  be  altered  on  the  bail  piece. 
Sanderton  v.  Brovm,  7  Ad.  &  EL  261. 

Where  one  of  the  bail  being  served  with  a  writ  in  an  action 
on  the  recognizance,  died  before  the  appearance  day,  and  there-     \ 
fore  a  fresh  action  was  brought  against  his  executor,  it  «« 
holden  that  the  executor  had  the  same  time  to  render  the  pay 
cipal,  as  if  the  second  action  were  brought  against  him  as  one    j 
of  the  bail.  Meddmccroft  v.  StUton,  1  fi.  &  P.  61.     Or  if,  after    || 
commencing  an  action  on  the  recognizance,  the  pUdntiiSf  die. 
and  his  executor  brings  another  action,  the  bail  have  the  same 
time  to  render  their  principal  in  this  second  acti<Hi,  as  if  no 
previous  action  had  been  brought.  WUkvnson  v.  Vast^  8  f.  A 
422.    And  the  same,  if  the  plaintiff  discontinue  a  first  actioo, 
and  bring  a  second.  Hoare  v.  Mingay,  1  Str,  915. 

Formerly  a  render  on  the  last  day  of  the  time  limited  for 
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that  purpose  by  the  practice  of  the  court,  most  have  been 
made  doling  the  sitting  of  the  court.  But  now,  by  R.  O. 
fi.  2  W.  4,  s.  22,  "  baU  shaU  be  at  liberty  to  render  the  prin- 
cipal, at  any  time  during  the  last  day  for  rendering,  so  as 
they  make  such  render  before  the  prison  doors  are  closed  for 
the  night" 

Time  enlarged.']  The  court  will  seldom  enlarge  the  time  thus 
allowed  for  rendering.  Where  the  first  render  was  in  time, 
bat  it  was  to  the  wrong  county  gaol,  and  owing  to  this  mis- 
take, the  render  in  the  right  county  did  not  take  place  within 
the  time  limited :  Coleridge  J.  refused  to  set  aside  the  pro- 
ceedings against  the  bail,  even  on  payment  of  costs.  Bird  ▼. 
Atkm  et  al,  7  Dowl.  769.  Even  where  it  was  sworn  that  the 
principal  was  so  ill,  it  would  endanger  hb  life  to  remove  him, 
the  court  refused  it.  Wynn  v.  Petty,  4  Eatt,  102.  But  where 
he  was  already  in  custody,  and  such  a  return  was  made  to  a 
habeas  corpui,  the  court  gave  time.  JVmstanley  v.  Ctaitskell,  16 
Sast,  389.  So,  where  there  was  a  commission  of  lunacy  against 
the  principal,  and  he  still  continued  lunatic,  the  court  held  it 
to  be  no  ground  for  giving  time  to  render,  unless  there  were 
special  circumstances  in  the  case,  which  might  call  upon  them 
for  the  exercise  of  then:  discretion.  Cock  v.  Bell,  13  East,  355. 
But  it  has  been  holden  that  a  lunatic  may  be  brought  up  by 
habeas  from  St.  Luke's  Hospital,  to  be  rendered  in  discharge  of 
his  bail.  PUlop  v.  Sexton,  3  £.  &  P.  550.  So,  it  has  been 
holden  no  ground  for  enlarging  the  time,  that  the  principal 
had  been  unwarrantably  arrested  and  detained  by  a  foreign 
state.  Gr<mt  v.  Fag(m,  4  East,  189.  But  if  by  an  act  of  state 
of  our  own  government, — as  for  instance,  if  the  principal,  an 
a^en,  be  in  the  custody  of  a  messenger  for  the  purpose  of 
beingsent  out  of  the  country, — ^the  court,  although  they  will  not 
grant  a  habeas  in  such  a  case,  will  take  care  that  the  bail  are 
not  pr^udiced.  Folkein  v.  Critico,  13  East,  457.  So  where  the 
principal  was  undergoing  imprisonment  for  a  misdemeanor  in 
a  county  gaol,  at  the  time  when  he  ought  to  be  rendered,  the 
court  of  Exchequer  gave  the  bail  until  a  week  after  the  term  of 
imprisonment  should  expire,  to  render  him.  Askmore  v. 
Pletcher,  13  Price,  523.  Rouch  v.  Boucher,  10  Price,  104. 
CampbeU  v.  Ackkmd,  1  Cromp,  &  M.  73.  So,  where  the  prin- 
cipal became  bankrupt,  and  was  committed  by  the  court  of 
bankruptcy  for  not  satisfactorily  answering  certain  questions 
pat  to  him,  the  Court  of  Common  Pleas  gave  time  until  the 
5th  day  of  the  following  term  to  render  him.  Waugh  v.  Ash- 
ford,  1  Bir^.  N.  C.  294.  See  Joyce  v.  Pratt,  6  Bing.  377. 
Where  the  principal  has  become  bankrupt,  the  court,  in  the 
case  of  a  country  fiat,  will  in  general  enlarge  the  time  for  ren- 
dering bun,  for  a  certain  time  after  his  last  examination. 
Monde  V.  Jowett,  3  East,  145.  Glendiningy,  Robinson,  1  Taunt, 
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320.  Crump  v.  Taylor,  I  Price,  74.  Harris  v.  Alcock,  2  Tyr. 
418.  Gibson  v.  FFAt^e,  2  Tyr.  162.  And  in  one  instance,  the 
court  of  Exchequer  have  done  this  in  the  case  of  a  LondoD  ^ 
fiat,  and  Parke,  B.  said  that  he  knew  no  distinction  between 
cases  of  town  and  country  fiats  in  this  respect;  Ruston  v.  ] 
Greene,  2  Dowl.  617  ;  but  the  court  of  Common  Pleas  have 
refused  to  do  so.  Coombs  v.  Dod,  2  Dowl,  766.  Shaw  v.  Coih, 
4  Bing.  80. 

So  if  the  principal  have  brought  a  writ  of  error,  the  court 
upon  application  will  stay  proceedings  against  the  bail  until  the 
writ  of  error  has  been  determined ;  Capron  v.  Archer,  1  Burr. 
334.  Bennett  v.  Forrester,  2  Price,  296  ;  provided  the  appli- 
cation be  made  before  the  time  for  rendering  has  expired.  R. 
Q.H.2  W.4,s.8A.  , 

Bjf  whom  and  how.']  A  defendant  can  only  be  rendered  by    ] 
his  bail :  that  is  to  say,  by  bail  put  in  to  the  action.   For- 
merly he  could  have  rendered  himself  to  the  sheriff,  in  dis- 
charge of  his  sureties  to  the  bail  bond,  at  any  time  before  the    ; 
return  day  of  the  writ ;  but  as  the  vrrit  is  now  returnable  the    j 
moment  it  is  executed,  he  can  no  longer  render  to  the  sheriff,   ; 
whether  the  latter  have  been  ruled  to  return  the  writ  or  not. 
Hodgson  V.  Mee,  5  Nev.  &  M.  302,  1  Har.  &  TV,  398,  ovewd-   \ 
ing  Turner  v.  Brown,  2  Dowl.  547.    Bail  above,  therefore,    . 
tnust  be  put  in,  in  order  to  render  him.    But-  it  is  not  neccs-   i 
sary  that  the  bail  should  justify  for  the  purpose;  HaUy>   '■ 
Walker,  1  H.  Bl.  638.    Edwin  v.  Allen,  5  T.  R.  401.  R.  v.  Sll. 
of  Essex,  5  r.  R.  633.    Moysey  v.  CamiU,  5  T.  R.  534.   Sea- 
ver  V.  Spraggon,  2  New  Rep.  85.     Gore  v.  Williams,  A*^' 
653.    Mitchell  v.  Morris,  2  W.  BL  1179.    R.  v.  Sh.  ofMidSk- 
sex,  4  Dowl.  673.    R,  T.  33  G.  3,  K,  B.;  nor  is  it  necessary 
even  to  give  notice  of  their  being  put  in ;  Short  v.  DoyJ^. 
4  Dowl.  202.     Wilson  v  Griffin,  2  Cromp.  &  /.  683 ;  and  by 
R.  G.  H.  2  W.  3,  s.  8.  20,  "  bail,  though  rejected,  may  rendff 
their  principal,    without  entering    into  any  fresh  recogoi* 
zances."    Where  however  bail  were  allowed,  but  the  rule  of 
allowance  was  afterwards  set  aside  on  the  ground  of  the  btu 
having  committed  perjury  in  justifying,  it  was  holden  that 
they  could  not  afterwards  render ;  Brown  v.  Jennings,  2  B-  * 
-4.  768 ;  but  if  they  had  been  added  bail,  the  principal  might 
have  been  rendered  by  the  bail  originally  put  in.  R.  v.  S^-f^ 
Middlesex,  6  Bing.  251,  and  see  R.  v.  Sh.  of  Essex,  5  2*.  R.  633. 
Any  man  therefore  may  be  put  in  as  bail  for  this  purpose; 
Bellv.  Gate,  1  Taunt.  162;   even  an  attorney,  or  attorney's 
clerk.  R.  G.  H.  2  W.  4.  *.  13. 

Bail  to  render,  may  be  put  in  by  the  defendant ;  see  Brookn 
V.  Warren,  2  W.  Bl.  1273  ;  or  by  his  bail  to  the  sheriff,  wth 
or  without  his  assent;  or  by  his  bail  above;  DavidtM^- 
Fowler,  H.  1820,  MS.  2  Chit.  74 ;  or  by  the  sheriff,  with  or 
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ithout  his  assent,  even  although  he  have  not  taken  a  bail 
^  ond,  R.  V.  Butcher,  Peake,  169.    Hamilton  v.  Jones,  6  Bing, 
:  28,  provided  the  defendant  have  then  failed  to  put  in  bail  in 
ae  time.   Taylor  v.  Evans,  1  Bing.  367.    And  for  the  pur- 
'  ose  of  rendering  him,  the  bail  may  take  him,  if  he  be  at 
urge;  and  any  person  may  lawfully  assist  them  in  doing  so. 
■  *y€ivell  V.  Stowe,  3  Taunt,  425.    Or  if  he  be  in  custody,  they 
lay  in  most  cases  have  a  habeas  corpus  to  bring  him  up,  to 
mder  him.  See  ante,  p.  208.    The  render  must  be  to  the 
rison  of  the  court  where  the  recognizance  of  the  bail  was. 
iken ;  Fisher  v.  Branscombe,  7  T.  R.  355  ;  but  if  the  record 
e  removed  from  that  court  into  another,  the  render  may  be 
:  5  the  prison  of  the  latter  court.  Sherratt\.  Flayer,  2  Bing.  18. 
Upon  application  at  a  judge's  chambers,  the  judged s  clerk  wiU 
lake  out  the  committitur,  and  get  it  signed  by  tfie  judge ;  but 
B  the  Queen's  Bench,  in  order,  to  enable  him  to  do  so,  a  memo- 
Widum  of  the  state  of  the  cause  must  be  delivered  to  him,  a& 
kus :  if  before  declaration,  the  sum  sworn  to  on  the  arrest, 
nust  be  stated ;  if  after  declaration,  add  "  declaration  filed  or 
Ifilivered,"  "issue joined"  or  "interlocutory  judgment  signed," 
u  the  case  is:  if  after  final  judgment^  state  the  debt  and  da- 
mages, or  damages,  R.  £.  8  6.  3,  K.  B.   The  defendant  is  then 
ielivered  to  the  tipstaff,  together  with  the  committitur.    In  the 
Common  Pleas  and  Exchequer,  you  get  the  officer  who  has  the 
hail  book  to  attend  at  the  time  of  the  render,  and  an  exoneretur 
urill  then  be  entered;  but  in  the  Queen's  Bench  this  is  done 
otherwise,  thus:   after  notice  of  render  has  been  served,  an 
affidavit  of  service  is  made,  and  upon  that  being  filed  icith  the 
officer  who  has  the  bail  piece,  he  will  give  it  to  you ;  you  then 
take  the  bail  piece  to  the  master,  who  will  enter  an  exoneretur 
upon  it;  you  then  file  the  bail  piece  with  the  officer  who  signs 
tite  writs ;  and  lastly  you  make  an  entry  of  the  render  in  the 
marshal's  book,  kept  in  the  office  of  the  clerk  of  the  judgments^ 
This  affidavit  of  service,  and  the  entry  in  the  marshal's  book» 
however,  are  not  necessary  to  the  validity  of  the  render.  R.  v. 
Sh.  of  Middlesex,  2  B.&.  A.  607.    And  even  if  the  exoneretur 
be  not  entered,  and  proceedings  on  that  account  be  taken 
against  the  bail,  the  court  will  give  leave  to  enter  it  nu7ic  pro 
tunc.  Weaver  v.  Chandler,  Say,  7.   and  see  Webb  v.  Harvey, 
2  T.  R.  757. 

Notice  of  render  should  be  given  to  the  plaintiffs  attorney 
or  agent  forthwith,  R.  T.  1,  A,  K.  B.,  and  in  strictness,  before 
the  time  for  rendering  shall  have  expired ;  for  otherwise  the 
plaintiff  may  proceed  against  the  bail  or  the  sheriff.  But 
where  the  render  itself  is  made  in  time,  if  from  any  neglect  of 
the  defendant  in  giving  notice  of  it,  the  plaintiff  proceed 
against  the  bail,  the  court  will  stay  the  proceedings  on  pay- 
ment of  costs ;  Lepine  v.  Barratt,  8  T,  R.  222.  Thome  v. 
Hutchinson,  3  B.  Sc  C,  112.  and  see  Smith  v.  Lewis,  16  East, 
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212 ;  and  they  have  done  this,  even  after  execution  executed 
in  an  action  against  the  bail,  Thome  t.  Huichinwn,  mpra,  and 
after  an  attachment  i^aiost  the  sheriiF,  R.  v.  Sh,  of  Middletex, 

2  D.&R.  225,  and  even  after  an  action  for  an  escape  was 
commenced.  R,  v.  Sh,  of  Derbyshire,  5  B.  &  C.  244.  As  to 
proceedings,  after  notice  of  render,  see  Byrne  v.  AguUar, 

3  East,  306. 

Render  to  the  county  goal,  in  what  cases.']  By  stat.  11  6.  4, 
and  1  W.  4,  c.  70,  s,  21,  a  defendant,  ^vfao  shall  have  been 
holden  to  bail  on  any  mesne  process,  issued  oat  of  any  of  the 
superior  courts  of  record,  may  be  rendered  in  discharge  of  his 
bail  to  the  common  gaol  of  the  county  in  viiich  he  wbs  so 
arrested.  The  palace  court  is  not  a  superior  court  within  the 
meaning  of  this  section;  nor  can  a  defendant,  arrested  under 
process  from  it,  although  the  cause  had  been  removed  into  the 
court  of  Queen's,  Bench,  be  rendered  to  the  county  gaol, 
under  this  statute.  Scaxth  v.  Brown,  5  Dowl  412.  But  Dover 
Castle,  it  seems,  may  be  deemed  a  county  gaol,  within  the 
meaning  of  the  act.  Stride  v.  HUl,  4  DoivdI.  709. 

And  by  sect.  22,  a  defendant,  in  custody  of  the  gaoler  of 
the  county  gaol  of  any  county  of  England  or  Wales,  by  vntue 
of  any  proceeding  out  of  any  of  the  superior  courts  of  record, 
may  be  rendered  in  discharge  of  his  bail  in  any  other  action 
depending  in  any  of  the  said  courts. 

When  and  howJ]  This  statute  makes  no  alteration  whatever  in 
the  time  for  rendering ;  and  therefore  the  render  in  this  case 
must  be  made  within  the  time  already  mentioned,  ante,  p.  209. 

In  order  to  make  the  render,  "  the  defendant  or  his  bail  or 
one  of  them,  shall,  for  the  purpose  of  such  render,  obtain  an 
order  of  a  judge  of  one  of  the  superior  courts  at  Westminster, 
and  shall  lodge  such  order  with  the  gaoler  of  such  county 
gaol,  [and  at  the  same  time  render  the  defendant  to  liis  cus- 
tody] ;  and  a  notice  in  writing  of  the  lodgment  of  such  order, 
and  of  the  defendant's  being  actually  in  custody  of  such  gaoler 
by  virtue  of  such  order,  signed  by  the  defendant  or  the  £dl  or 
either  of  them,  or  by  the  attornoy  or  agent  of  any  or  either 
of  them,  shall  be  delivered  to  the  plaintiff's  attorney  or  agent; 
and  the  sheriff,  or  other  persbn  responsible  for  the  safe  custody 
of  debtors  in  such  county  gaol,  shall,  on  such  render  being  so 
perfected,  be  duly  charged  with  the  custody  of  such  defendant; 
and  the  said  bail  shall  be  thereupon  wholly  exonerated  from 
Uability  as  such.  1 1  Gf.  4,  &  1  ^.  4,  ss.  21,  22. 

In  applying  for  the  judge's  order,  a  memorandum  ahoold  be 
furnished  to  the  judge's  clerk,  of  tiie  name  of  the  cause,  the 
stage  in  which  it  is,  the  amount  of  the  debt  indorsed  on  the 
writ,  or  the  debt  or  damages,  &c.  recovered  by  the  verdict,  m 
what  county  the  defendant  was  arrested,  whether  now  in  cus- 
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tody  or  not,  and  upon  whose  application  the  order  is  required. 
In  the  Exchequer,  this  is  now  required  by  R.  Ex.  M.  1  W.  4, 

s.  12,  13. 

8BCTI0N  IX. 

Proceedings  agaiiut  traders  subject  to  the  bankrupt  laws. 

In  consequence  of  imprisonment  for  debt  upon  mesne 
process,  being  in  most  cases  abolished,  as  has  been  already 
stated,  it  became  necessary  to  substitute  some  clause  for 
that  section  of  the  bankrupt  act  (6  Q.  4,  c.  16,  s,  5),  by 
which  a  trader  was  deemed  to  have  committed  an  act  of 
bankruptcy,  if  lie  lay  in  prison  for  21  days  after  an  arrest  or 
detainer  for  debt.  It  has  accordingly  been  enacted  that  "  if 
any  single  creditor,  or  any  two  or  more  creditors  being  part- 
ners, whose  debt  shall  amount  to  100/.  or  upwards,  or  any  two 
creditors  whose  debts  shall  amount  to  150/.  or  upwards,  or  any 
three  or  more  creditors  whose  debts  shall  amount  to  200/.  or 
upwards,  of  any  trader  within  the  meaning  of  the  laws  now 
in  force  respecting  bankrupts,  shall  file  an  affidavit  or  affidavits 
in  Her  Majesty's  courts  of  bankruptcy,  that  such  debt  or  debts 
is  or  are  justly  due  to  him  or  them  respectively,  and  that  such 
debtor,  as  he  or  they  verily  believe,  is  such  trader  as  aforesaid, 
and  shall  cau  se  him  to  be  served  personally  with  a  copy  of  such 
affidavit  or  affidavits,  and  with  a  notice  in  writing,  requiring 
the  immediate  payment  of  such  debt  or  debts ;  and  if  sach 
trader  shall  not,  within  21  days  after  personal  service  of  such 
affidavit  or  affidavits  and  notice,  pay  such  debt  or  debts,  or  se- 
cure or  compound  for  the  same  to  the  satisfaction  of  such 
creditor  or  creditors,  or  enter  into  a  bond,  in  such  sum  and 
with  such  two  sufficient  sureties  as  a  commissioner  of  the 
court  of  bankruptcy  shall  approve  of,  to  pay  such  sum  or  sums 
as  shall  be  recovered  in  any  action  or  actions  which  shall  have 
been  brought  or  shall  thereafter  be  brought  for  the  recovery  of 
the  same,  together  with  such  costs  as  shall  be  given  in  the 
same,  or  to  render  himself  to  the  custody  of  the  gaoler  of  the 
court  in  which  such  action  shall  have  been  or  may  be  brought, 
according  to  the  practice  of  such  court,  or  within  such  time 
and  in  siKh  manner  as  the  said  court  or  any  judge  thereof  shall 
direct,  after  judgment  shall  have  been  recovered  in  such  action, 
every  such  trader  shall  be  deemed  to  have  committed  an  act  of 
bankruptcy  on  the  22d  day  after  service  of  such  affidavit  or 
affidavits  and  notice,  provided  a  fiat  in  bankruptcy  shall  issue 
against  such  trader,  within  two  calendar  months  from  the 
filing  of  such  affidavit  or  affidavits,  but  not  otherwise.  I  Vtct, 
f.llO,t.  8. 

Affidamt.'\  The  act  makes  no  mention  of  the  person,  before 
whom  the  affidavit  is  to  be  sworn ;  but  if  it  is  to  be  implied 
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from  the  words  of  the  act,  as  above  given,  that  it  shall  be 
sworn  in  the  same  manner  as  the  affidavit  of  a  petitioning 
creditor  in  ordinary  cases  of  bankruptcy,  that  is  to  say, 
before  a  master  in  chancery  in  town,  or  a  master  extraordi- 
nary in  chancery  in  the  country.  And  indeed  it  has  since 
been  so  decided.    The  following  may  be  the  form : 

A.  B,  of street  in  the  city  of  London,  merchant,  maketk 

oath  and  saith,  that  G.  H,  of street  in  the  said  city  of  Lon- 

don,  grocer,  is  justly  and  truly  indebted  unto  him  this  deponent 
[arid  to  CD.  his  partner]  in  the  sum  of pounds  and  up- 
wards ;  and  the  said  A,  B.  saith  that  he  verily  beliei^ej  that  the 
said  G,  H,is  a  trader  within  the  meaning  of  the  laws  now  in 
force  respecting  bankrupts. 

The  sum  mentioned  in  this  affidavit,  should  be  about  the 
sum  actually  due,  as  in  ordinary  affidavits  to  hold  to  bail,  and 
not  merely  the  exact  sum  required  by  the  statute  "  and  up- 
wards," as  in  the  usual  affidavit  of  a  petitioning  creditor. 

If  the  affidavit  be  made  by  two  or  more  creditors,  it  may  be 

thus :  A.  B.  of^—  merchant,  C,  D.  of grocer,  andE.P. 

of carpenter,  severally  make  oath  and  say,  and  first  this 

deponent  A.  B.  for  himself  saith  that  G.  H.  of ,  grocer,  is 

justly  and  truly  indebted  unto  him  this  deponent  in  the  sum  of 

;  and  this  other  deponent  C.  D.  for  himself  saith  that  the 

said  G.  H.  is  justly  and  truly  indebted  unto  him  this  deponent  in 

the  sum  of ;  cmd  this  other  deponent  E.  F.for  himself  saitk 

that  the  said  G.  H,  is  justly  and  truly  indebted  unto  him  this 
deponent  in  the  sum  of ;  and  these  several  deponents  seve- 
rally further  say,  that  they  verily  believe  that  the  said  G.  H.isa 
trader  within  the  meaning  of  the  laws  now  in  force  respecting 
bankrupts. 

Notice.']  The  notice  may  be  in  this  form :  Mr.  —  take 
notice  that  I  Itave  this  day  filed  in  Her  Majesty* s  court  of  bank- 
ruptcy, an  diffidavit  of  the  debt  due  from  you  to  me,  a  copy  of 
which  is  hereunto  annexed,  and  I  hereby  requir^you  immediaieltf 
to  pay  me  the  said  debt  amounting  to /.    Dated,  8fc, 

Bond,  how  discharged.]  The  bond  being  in  the  alternative,  to 
pay  or  render,  the  sureties  may  get  rid  of  their  liability  by  ren- 
dering the  defendant,  in  the  same  manner  as  bail  to  the  action 
may  do.  This  render  may  be  either  according  to  the  practice 
of  the  court  in  other  cases,  or  within  such  time,  and  in  such 
manner,  as  the  court  or  a  judge  thereof  shall  direct,  after 
judgment  shall  haVe  been  recovered  in  the  action.  These 
words  "  after  judgment,"  &c.,  refer  to  the  latter  mode 
merely ;  and  therefore  a  render  according  to  the  practice  of 
the  court,  may  be  before  judgment,  Owston  v.  Coates,  10,  Ad. 
Sf  El.  193,  8  Law.  J.  201  qb.,  and  the  court  will  allow  of  it, 
even  although  the  condition  of  the  bond  may  not  have  been  in 
exact  conformity  with  the  statute.  Saunderson  et  al.  v.  Parker, 


Remowl  of  Causes  from  inferior  Comie.        217 

10  Law,  J.  236  qb.  Notice  of  the  render  must  of  course  be 
giyen ;  but  it  is  not  necessary  to  make  an  affidavit  of  the  ser- 
vice of  it.  Id. 

So,  if  the  bond  be  in  any  other  manner  satisfied,  the  court 
upon  application  will  order  it  to  be  delivered  up  to  be  can- 
celled. fVUson  V.  Firth,  10  Law  J,  292  qb,per  Coleridge  J, 


SECTION  X. 

RemtWQl  of  causes  firom  inferior  courts. 

1.  Before  judgment. 

In  what  cases.']  It  is  not  intended  here  to  treat  of  the  re- 
moval of  a  replevin  cause  from  an  inferior  court;  that  will  be 
fully  considered  when  we  come  to  treat  of  the  action  of  re- 
plevin. We  shall  confine  our  attention  here,  to  the  removal 
of  causes  by  writ  of  certiorari,  into  the  superior  courts,  for  the 
purpose  of  proceeding  in  them  there  to  judgment  and  execu- 
tion. Formerly,  a  habeas  corpus  lay,  to  remove  proceedings 
from  an  inferior  court,  where  the  defendant  was  actually  or 
virtually  in  the  custody  of  the  court  below;  see  Mitchell  v. 
MitcUstm,  1  fi.  &  C.  513.  Palmer  v.  Forsyth,  4  B.  &  C. 
401 ;  but  as  a  defendant  cannot  now  be  holden  to  bail  in  an 
inferior  court,  it  follows  that  the  cause  can  no  longer  be  re- 
moved by  habeas,  but  must  be  removed,  if  at  all,  by  certiorari, 
£ven  ejectment,  brought  in  an  inferior  court,  is  properly 
removable  by  this  writ.  Doe  v.  Dring,  1  JB.  &  C.  253. 
Patterson  v.  Eades,  B  B.  k  C.  550.  But  the  court  will  not 
grant  it  to  the  courts  of  the  counties  palatine,  and  for- 
merly not  to  the  courts  of  great  session  in  Wales,  unless 
upon  special  cause,  and  under  particular  circumstances.  Zinc 
^,Langton,  2  Doug.  749.  fViUiamsv.  Thomas,  2  Doug.  751 
n.  Pickering  v.  Bp.  of  Chester  6  D.  &  R.  489.  Jones  v. 
Davies,  1  B.  &  C.  143.  Paterson  v.  Reay,  2  D.  &  R.  177.  In 
all  other  cases  it  is  grantable  as  a  matter  of  course,  Landens  v. 
Skiel,  3  Dowl.  90,  where  the  inferior  court  is  a  court  of  re- 
cord. See  Edfumrds  v.  Bowen,  7  D.  8c  R.  709,  5  JB.  &  C.  206. 

In  what  cases  not^  In  cases  where  the  certiorari  is  taken 
away  by  the  express  words  of  a  statute,  of  course  the  pro- 
ceedings cannot  be  removed.  See  Fox  v.  Veale,  8  Mees.  &  fV, 
126. 

If  the  steward  or  judge  of  the  inferior  court  be  a  barrister 
of  three  years'  standing,  and  the  debt  or  damages  laid  or  thing 
demanded  in  the  declaration  do  not  amount  to  5/.,  the  cause 
shall  not  be  removed.  21  J.  1,  c.  23,  s.  4,  6.  See  Franks  v. 
Qumsee,  7  DowL  607, 
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It  cannot  be  remoYed  after  final  judgment,  except  for  the 
purpose  of  suing  out  a  Ji.  fa,  or  ca.  as.  out  of  the  joiisdictioa 
of  the  inferior  court,  and  which  we  shall  consider  preseatly. 
Walker  v.  Gofm,  1  D,kR,  769;  and  tee  Patenon  v.  Reay,  2 
D.  &  R.  177.  By  sUt.  42  £1.  c  5,  the  writ  must  be  de&vend 
to  the  court  below,  before  any  of  the  jury  are  sworn;  tee  Loa- 
dens  V.  Sheil,  3  Dowl,  90;  and  by  stat.  21  J.  1,  c.  23,  s.  2,  be- 
fore issue  or  demurrer  joined,  if  it  be  joined  within  six  weeks 
after  the  arrest  or  appearance  of  the  defendant:  otherwise  the 
cause  shall  not  be  removed.  See  Laverock  v.  Bill,  6  Dotvl.  Ill,  5. 
C.  nom.  Laverock  v.  Bean,  3  Meet.  &  W.  6^.  In  one  case  it 
is  laid  down  that  a  cause  cannot  .be  removed  after  judgment 
by  default;  Wyatt  v.  Markham,  Bamet,  221 ;  but  in  tvo 
other  cases,  where  the  cause  was  removed  even  after  notice  of 
inquiry,  but  before  inquiry,  the  court  refused  to  send  it  bade 
by  procedendo.  Cox  v.  Hart,  2  Bttrr.  758.  Godley  v.  Man- 
den,  C  Bing.  433.  At  all  events,  it  is  too  late  to  remove  it, 
after  a  writ  of  inquiry  has  been  executed.  Smith  v.  Stocking, 
1  Bar.  &  JV.  194. 

Also,  where  the  cause  of  action  does  not  amount  to  20/- 
exclusive  of  costs,  the  cause  shall  not  be  removed  from  an  in- 
ferior court,  unless  the  defendant  with  two  sufficient  sureties 
enter  into  a  recognizance  there  in  double  the  amount,  Condi- 
ttoned  for  the  payment  of  the  debt  or  damages  and  costs,  in 
case  judgment  shall  pass  against  him.  7  &  8  G.  4,  c.  71,  i.  €• 
19  0.3,  c,  70,  t,  6.  The  sum  laid  in  the  dedaration  as  the  debt 
or  damages,  and  not  the  sum  actually  due,  &c.,  is  deemed  the 
amount  of  the  cause  of  action  within  the  meaning  of  this  stt- 
tute.  Atlenborough  v.  Hardy,  2  jB.  &  C.  802.  Brmiy  ▼.  yeera, 
5  Dowl,  416.  And  the  statute  is  not  confined  to  debts,  but  ex- 
tends to  actions  of  trover,  Fumith  v.  Suxmn,  10  JB.  &  C.  458, 
actions  of  slander,  Lee  v.  Goodlad,  4  D.  &  A.  350,  and  the  like, 
where  the  damages  laid  are  under  201. 

If  the  cause  be  removed*  when  it  ought  not,  the  mode  of 
objecting  to  it  is  by  applying  to  the  court  for  a  role  nisi  for  t 
procedendo.  And  if  once  properly  remitted  to  the  cooit 
below,  the  cause  can  never  afterwards  be  removed  into  the 
court  above.  21  /•  1,  c,  23,  s,  3.  See  IHxon  v.  Heshp,  6  T. 
R.  366,  365.  Glynn  v.  Hutchinton,  3  Dowl,  529.  Lewes  t. 
Sutchinson,  1  Cr,  M,  BtR.  766. 

Return  of  the  writ,']  In  obedience  to  the  writ  of  certiorari, 
the  record  itself,  and  not  merely  a  transcript  or  copy  of  i^ 
must  be  sent  to  the  court  above.  Palmer  v.  Forsyth,  4  B.  fc  C. 
401. 

Appearance.^  Formerly,  when  causes  were  removable  by 
habeas,  the  defendant  in  bailable  actions  was  obliged  to  patia 
and  perfect  bail ;  and  the  plaintiff  might  compel  him  to  do  s^ 
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by  obtaining  and  serving  ft  iMie  for  a  procedendo.  And  in  like 
manner  now,  if  the  defendant  do  not  enter  an  appeanuice,  the 
plaintiff  may  obtain  a  similar  rule,  to  compel  him. 

Dedaration.']  The  plamtiff  is  not  bound  to  follow  the  cause 
into  the  superior  court,  nor  can  he  be  nonprossed  for  not  de- 
claring there.  Clark  v.  Dickson,  ZM,8lS.99.  Clark  v.  Mayor  of 
Berwick,  4  B.  &  C.  649.  The  cause,  however,  remains  in  court 
for  one  year  from  the  return  of  the  writ,  for  all  purposes; 
Norrish  v.  Richards,  5  Nev.  &  M.  268,  1  Har.  &  fV.  437 ;  and 
the  plaintiff  may,  if  he  will,  declare  at  any  time  within  that 
period,  Id.,  if  the  defendant  do  not  previously  rule  him  to  de- 
clare. This  rule  may  be  given  "  within  four  days  after  the 
end  of  the  term  in  which  the  writ  is  returned ;"  R.  G.  H.  2 
W.  4, 8.  37,  and  see  Id,  s.  38 ;  and  if  the  plaintiff  do  not  de- 
clare then  within  the  second  term  inclusive  after  appearance 
entered,  the  defendant  may  afterwards  refuse  to  receive  the 
dedaration^  from  him.  See  Id,  and  Barnes,  90.  Stourbridge  v. 
Walker,  I  Str.  631. 

The  Uniformity  of  Process  Act  (2  W.  4,  c.  39)  does  not  ex- 
tend to  causes  removed  from  inferior  courts ;  Id.  s,  19;  nor  do 
the  new  rules  as  to  pleading.  And  therefore  it  seems  that 
the  declaration  in  this  case  must  still  be  in  the  old  form.  See 
Doil  V.  Grant,  1  Har.  &  PF.  71 1. 

The  other  proceedings  in  the  cause  are  the  same  as 
in  ordinary  cases. 


2.  Removal  of  causes  after  judgment . 

By  writ  of  error,  ^c]  If  the  inferior  court  be  a  court  of 
record,  acting  according  to  the  course  of  the  common  law,  a 
wit  of  error  lies  from  it  to  the  court  of  Queen's  Bench ;  but 
if  it  act  in  a  summary  way,  or  proceed  in  a  manner  differing 
from  the  course  of  the  common  law,  the  record  must  be 
brought  before  a  superior  court  to  be  rectified,  not  by  writ  of 
error,  but  by  certiorari.  2  Sound.  101,  a.  If,  however,  the 
inferior  court  be  not  a  court  of  record,  its  proceedings  maybe 
brought  before  the  court  of  Common  Pleas,  not  by  writ  of 
error  or  certiorari,  but  by  writ  of  false  judgment. 

For  the  purpose  of  execution.']  Formerly,  if  judgment  were 
obtained  in  an  inferior  court,  and  the  unsuccessf^  party  were 
not  found  within  the  jurisdiction,  and  had  no  property  >yithin 
it,  the  judgment  could  not  be  executed,  although  the  party 
had  property,  or  was  openly  residing,  elsewhere.  And  it  is 
doubtful  whether  this  is  as  yet  remedied  with  respect  to  judg- 
ments for  defendants.  See  Batten  v.  Squires^  4  DowL  63.    But 
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by  Stat.  19  G.  3,  c.  70,  s.  4,  where  final  judgment  is  given  in 
an  inferior  court  of  record,  it  shall  be  lawiiil  for  any  of  the 
courts  of  record  at  Westminster,  upon  affidavit  "  of  such  judg- 
ment being  obtained,  and  of  diligent  search  and  inquiry  having 
been  made  after  the  person  of  the  defendant  or  his  effects, 
and  of  execution  having  issued  against  such  person  or  effects, 
and  that  they  are  not  to  be  found  within  the  jurisdiction  of 
the  inferior  court,"  to  cause  the  record  to  be  removed  into 
such  superior  court,  and  to  issue  writs  of  execution  thereupon 
to  the  sheriff  of  any  county  or  place,  against  the  defendant's 
person  or  effects,  in  the  same  manner  as  upon  judgments  in 
the  said  courts  at  Westminster.  The  amount  of  the  judgment, 
or  of  the  original  debt  or  damages,  in  such  a  case,  is  imma- 
terial. Knowles  v.  Lynch,  2  Dowl,  623.  Where  the  defend- 
ant had  rendered  in  discharge  of  his  bail  in  the  court  below, 
but  before  he  could  be  charged  in  execution  he  was  removed 
by  habeas  to  the  Fleet  Prison,  the  court  of  Common  Pleas 
granted  a  certiorari,  under  this  statute,  to  bring  up  the  re- 
cord,  in  order  to  charge  him  in  execution  upon  it.  Jordan  v. 
Cole,  1  H.  Bl.  532.  The  statute,  however,  does  not  extend  to 
judgments  in  ejectment ;  Doe  v.  Shipley,  2  Dowl.  408 ;  nor  to 
judgments  upon  foreign  attachments  in  the  mayor's  court  of 
London,  against  the  garnishee,  Bulmer  y.  Marshall,  5  B.  k 
A.  821,  the  statute  being  confined  to  cases  where  the  pro- 
ceedings below  are  similar  to  those  in  the  court  above.  Per 
Abbot,  C.  J.  Id,  823.  The  writ  cannot  regularly  be  obtained, 
without  motion  to  the  court,  see  RoweU  v.  Breedon,  3  Doal 
324,  or  application  to  a  judge  at  chambers,  and  upon  produc- 
tion of  the  affidavit  above  mentioned ;  but  the  rule  is  absolute 
in  the  first  instance.  Pawsey  v.  Goodey,  3  Dowl.  605.  Knowla 
V.  Lynch,  2  Dowl.  623. 

The  above  statute  was  extended  to  the  counties  palatine  by 
Stat.  32  G.  3,  c.  68,  s.  1.  But  as  to  the  county  palatine  of 
Lancaster,  this  is  at  present  regulated  by  stat.  4  &  5  W.  4, 
c.  62,  s.  31 ;  by  which  it  enacted,  that  if  the  plaintiff  or  de- 
fendant remove  his  person  or  goods  out  of  the  jurisdiction, 
any  of  the  courts  at  Westminster,  upon  a  certificate  from  the 
prothonotary  of  the  court  below  or  his  deputy,  of  the  amount 
of  the  judgment,  to  issue  a  writ  of  execution  against  the  per- 
son or  goods  of  the  party,  for  the  amount  of  the  judgment 
and  the  costs  of  the  writ  and  certificate,  to  the  sheriff  of  any 
county,  &c.  There  must  also  be  an  affidavit  in  this  case,  si- 
milar to  that  required  by  stat.  19,  G.  3,  c.  10,  above  mentioned; 
Duckworth  V.  Fogg,  4  Dowl.  396 ;  but  it  seems  that  it  will  be 
sufficient  if  it  state  a  search  for  the  person  or  goods  of  the 
party,  and  the  court,  or,  I  believe,  a  judge  at  chambers,  ^ 
thereupon,  grant  the  execution  against  the  person  or  goods 
accordingly.  Lord  v.  Cross,  4  Nev.  &  M.  30, 3  Dowl.  4. 
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CHAPTER  III. 
Proceedings  from  declaration  to  plea, 

SECTION  I. 

Declaration. 
1.  Form  of  it. 

If  your  declaration  is  to  be  special,  or  to  contain  any  other 
than  the  common  counts,  or  a  count  on  a  bill  of  exchange  or 
promissory  note,  lay  proper  instructions  before  counsel  or  a 
pleader  to  draw  it.  Afterwards  engross  it  upon  plain  paper« 
and  deliver  it,  or  file  and  give  notice  of  it,  as  shall  presently  be 
directed.  The  common  forms  of  declarations  will  be  found  in 
the  Appendix. 

In  these,  and  indeed  in  all  declarations,  great  attention  must 
be  paid  to  the  following  particulars : 

1.  The  declaration  must  be  intituled  in  the  proper  court; 
R.  G.  M.  3  IV.  4,  s,  15 ;  otherwise  the  court  will  set  it  aside 
for  uregularity.  Ripling  v.  Watts,  1  Har.  ^  fV,  625,  4  Dowl. 
290. 

2.  It  must  bear  date  on  the  same  day  on  which  it  is  deli- 
vered or  filed;  R.  Q,  M.  3  fP.4,  «.  15 ;  otherwise  the  court  will 
set  it  aside  for  irregularity.  See  Netionham  v.  Hanny,  5  Dowl. 
259. 

3.  In  local  actions,  the  venue  must  be  laid  in  the  proper 
county,  otherwise  the  plaintiff  will  be  nonsuit.  But  a  declara- 
tion laying  the  ve^ue  in  a  different  county  from  that  men- 
tioned in  the  process,  is  no  irregularity.  R.  G.  H,  2  W.4,  s.  40. 

4.  It  must  covtespond  with  the  writ,  as  to  the  parties. 
Where  the  process  was  at  the  suit  of  two  plaintiffs,  and  the 
declaration  at  the  suit  of  one,  the  court  set  it  aside  for  irregu- 
larity. Rogers  v.  Jenkins,  1  jB.  &  P.  383.  But  where  the  writ 
is  against  two  or  more  defendants,  there  is  no  objection  to  the 
declaration  being  against  one  only ;  ColdweU  v.  Blake,  2  Cr.  M, 
&  R.  249  ;  Stables  v.  Ashley,  1  B.  &  P.  49 ;  but  you  cannot 
afterwards  declare  against  the  other,  in  a  separate  action. 
Pepper  v.  Whalley,  2  Dottol.  821,  1  Bing.  N.  C.  71,  and  see  R. 
0.  M.  3  W.4,s,l,  Also  if,  upon  a  writ  against  A.  and  another 
against  B,  there  be  a  joint  declaration  against  both,  the  court 
^U  set  aside  the  declaration  for  irregularity ;  HaighY,Conu)ay, 
15  East,  1 ;  particularly  as  now  the  writ  must  contain  the 
names  of  all  the  defendants.  R.  G.M.  3W,4,s.  1.  See  Christie 
V.  fValker,  1  Bing,  48  semb.  cent.    If  the  writ  be  against  the 
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defendant  and  an  appearance  entered  for  him  by  the  name  of 
J,  and  the  plaintiff  declare  against  him  by  the  name  of  R,  sued 
by  the  name  of  J,  the  court  will  set  aside  the  declaration  for 
irregularity.  Delaney  v.  Cannon,  10  East,  328 ;  and  see  Gould 
T.  Bamei,  3  Taitnt.  504.  Oakhtf  v.  Gtiet,  3  Eatt,  167.  Doe 
Butcher,  3T.R.6U.  Symmers  v.  fVason,  1  B.  &  P.  105.  If 
the  writ  be  against  a  defendant  by  the  name  of  Richard,  and 
the  declaration  by  the  name  of  Joseph,  the  court  will  set  aside 
the  dedaratioD  for  irregularity ;  but  if  the  defendant  do  not 
object  to  it,  and  judgment  by  default  be  also  signed  against  him 
as  Joseph,  he  cannot  move  to  set  aside  the  judgment,  because 
it  is  warranted  by  the  dedaration ;  nor  the  declaration,  because 
it  is  too  late  to  object  to  it.  Kitchen  v.  Roots,  8  Dowl.  232,  9 
Law,  J.  5,  ex.  And  where  the  declaration  stated  the  name  of 
the  plaintiff  as  Henry  H.  Lindsay,  having  the  initial  merdy  for 
the  second  christian  name,  the  court  held  it  to.  be  immaterisl. 
Lindsay  v.  fVells,  3  Bin^.  N.  C.  777.  Formerly  a  plaintiff, 
«pon  general  process,  might  declare  in  outer  droit,  as  executor, 
ifc,  Watson  y.  PiUing,  6  Moore,  ^,  or  qui  tam ;  Uoyd  v.  fFti- 
hams,  2  W.  Bl.  722 ;  and  the  court  of  Exchequer  have  holden 
that  this  may  still  be  done.  Knowles  v.  Johnson,  2  Dowl.  653. 
But  upon  process  in  outer  droit  or  qui  torn,  the  plaintiff  caimot 
declare  in  his  own  right.  See  Anon,  1  Dowl,  97.  Douglas  v. 
Irlam,  8  T,  R,  416. 

5.  It  must  correspond  with  the  writ,  as  to  the  cause  of 
action.  Where  the  writ  was  on  promises,  and  the  declaratioii 
in  case,  the  court  set  aside  the  declaration  for  irregularity. 
Scrivener  v.  Wailing,  1  Har.  &  W,  8.  King  v.  Skiffington,  1 
Cr,  8f  M.  363.  And  the  same,  where  the  writ  was  on  promises, 
and  the  declaration  in  covenant ;  Word  v.  Tummon,  4  Nev.  S^M, 
676 ;  where  the  writ  was  in  trespass,  and  the  declaration  on 
promises ;  Edwards  v.  Dignam,  2  Cr.  8f  M,  346 ;  where  the 
writ  was  in  case,  and  the  declaration  in  trespass.  Thon^pson  t. 
Dicas.  1  Cr.Sf  M.  768.  But  where  the  writ  was  on  promiBes, 
and  the  dedaration  stated  that  the  defendant  was  summoned 
to  answer  the  plaintiff  in  a  plea,  without  saying  "on  promises,'* 
but  was  in  other  respects  a  good  dedaration  in  assumpsit,  it 
was  holden  to  be  sufficient.  Straughan  v.  Buckle,  I  Har^^  W. 
619.  So  where  the  writ  was  in  debt,  and  the  declaration  eom- 
menced  in  debt,  but  conduded  in  assumpsit,  the  court  held 
this  to  be  a  subject  of  demurrer,  and  not  of  a  motion  to  set 
aside  the  dedaration  for  irregularity.  RotUm  ^.J^ery.  iDotd. 
637.  So  where  the  writ  was  "  in  a  spedal  action,"  and  the 
declaration  on  promises,  the  court  refused  to  set  aside  the  de- 
claration, saying  that  the  only  fault  was  in  the  writ.  Moore  v. 
Archer,  4  Dou>l.  2 14.  And  where  the  writ,  which  was  on  pro- 
mises, was  indorsed  for  £8  and  costs,  and  that  sum  not  being 
paid,  the  plaintiff  dedared  in  assumpsit,  not  only  for  the  £», 
but  added  a  special  count  for  unliquidated  damages  on  a  dif- 
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fereot  g;rouDd  of  action,  the  court  held  that  he  might  do  so. 
Bowditch  y.  Skmey,  1  Hodg.  224.  Formerly  where  there  was 
a  variance  between  the  declaration  and  process  in  the  cause  of 
action,  the  court  in  bailable  actions  would  have  entered  an 
aumeretur  upon  the  bail  piece,  or  discharged  the  defendant 
upon  a  common  appearance ;  2  Sound.  12a;  but  now  they  will 
only  set  aside  the  declaration  for  the  irregularity.  Ward  ▼. 
Tummm,  4  Nev.  Sf  M.  876.  Formerly  also  if  the  declaration 
was  for  a  different  cause  of  action  from  that  stated  in  the  affi- 
davit to  hold  to  bail,  the  court  would  discharge  the  defendant 
on  a  common  appearance,  or  enter  an  exoneretur  on  the  bail 
piece ;  2  Saund.  72  a;  but  it  seems  from  the  case  last  men- 
tioned, that  they  would  not  do  so  now.  See  Gray  v.  Harvey, 
I  Dw)l.  114,  particularly  as  the  capias  is  now  merely  a  col- 
lateral proceeding,  and  not  strictly  process  in  the  action. 

6.  Special  -venue  must  not  be  stated  in  the  body  of  the  de- 
daration ;  R,  O.  T,  4  JV,4,8.  S;  otherwise  a  judge  at  cham- 
bers will  order  it  to  be  struck  out ;  but  it  is  not  the  subject  of 
a  demurrer.  Harper  y.  Chttmneys,  2  DowL  680.  Fishery.  Snow, 
3  DinoL  27.    Townsend  v.  Gumey,  1  Or.  M.  4*  R.  590. 

Notice  to  plead  indorsed.^  There  must  be  a  notice  to  plead 
indorsed  on  the  declaration,  even  although  it  be  filed ;  other- 
wise the  plaintiff  cannot  sign  judgment  for  want  of  a  plea* 
without  giTing  such  a  notice  on  a  separate  paper,  even  although 
there  be  a  rule  to  pleai,  and  demand  of  plea.  Heath  v.  Rose^  2 
Neio  Rep.  223.  The  indorsement  is  in  this  form :  "  The  de-^ 
fendaiat  is  to  plead  hereto  in  \Jour,"  or  "  eigkf]  days,  otherwiie 
judgment." 

Striking  out  counts.']  By  R.  G.  H.  4  W.  4,  s.  6,  "  several 
counts  shall  not  now  be  allowed,  unless  a  distinct  subject 
matter  of  complaint  is  intended  to  be  established  in  respect  of 
each ;"  "  and  therefore  counts  founded  on  one  and  the  same 
prindpal  matter  of  complaint,  but  varied  in  statement,  de- 
scription or  circumstances  only,  are  not  to  be  allowed.  Id. 
This,  however,  "is  not  to  be  considered  as  precluding  the 
plaintiff  from  alleging  more  breaches  than  one,  of  the  same 
contract,  in  the  same  count."  Id.  And  "where  more  than 
one  count  shall  have  been  used,  in  apparent  violation  of  the 
preceding  rule,  the  opposite  party  shall  be  at  liberty  to  apply 
to  a  judge,  suggesting  that  two  or  more  of  the  counts  are 
founded  on  the  same  subject  matter  of  complaint,  for  an  order 
that  all  the  counts  introduced  in  violation  of  the  rule  be  struck 
oat,  at  the  cost  of  the  party  pleading ;  whereupon  the  judge 
shall  order  accordingly,  unless  he  shall  be  satisfied  upon  cause 
shown,  that  some  distinct  subject  matter  of  complaint  is  boni 
fide  intended  to  be  established  in  respect  of  each  of  such 
counts,  in  which  case  he  shall  indorse  upon  the  summons,  or 
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state  in  his  order,  as  the  case  may  be,  that  he  is  so  satisfied, 
and  shall  also  specify  the  counts  mentioned  in  such  applica- 
tion, which  shall  be  allowed."  Id.  s.  6.  If  at  the  trial  the 
plaintiff  £ul  in  proving  a  distinct  cause  of  action  upon  each 
count,  there  shaU  be  a  verdict  against  him  upon  the  counts 
he  shall  &il  to  establish,  and  he  shall  be  liable  for  the 
costs  thereby  occasioned,  not  merely  of  the  pleadings,  but 
of  the  evidence  also;  or  if  he  obtain  a  verdict,  the  judge 
may  certify,  to  deprive  him  of  costs.  Id.  s.  7.  See  Head  v. 
Baldrey,  II  Ad.  Bl  EL  906.  Dewar  v.  Swabey,  Id.  913.  Jack- 
son V.  GcUloway,  8  Law  J.  29  cp.  Plummet  v.  Hudson,  9  Id. 
176  qb.  Lawrence  v.  Stephens,  3  Dowl.  777,  1  Gale,  164. 
Doe  d.  Overseers  of  Llandiesilio  v.  Roe,  4  Dowl.  222.  Jenkins 
V.  Treloar,  Id.  690.  Roy  v.  Bristow,  2  Mees.  &  ^.  241.  James 
V.  Bourne,  4  Bing.  N,  C.  420.  JVeeton  v.  Woodcock,  7  Id.  384. 
Thornton  v.  Whitehead,  1  Mees.  &  W.  14.  Vaughan  v.  Gi^nfi, 
5  Id.  b11.  Cholmondeley  v.  Payne,  3  Bing*.  ^.  C.  708.  The 
application  to  strike  out  counts  must  be  made  to  a  judge  at 
chambers,  in  the  first  instance.  Ward  v.  Graystock,  4  Dowl. 
717,  imless  some  intricate  point  of  law  be  involved  in  it,  such 
as  to  warrant  an  application  to  the  court.  See  Ov.  of  Llande- 
silio  V.  Roe,  supra. 

Also,  where  the  declaration  contained  98  counts,  upon  as 
many  notes  of  a  country  banker,  of  II.  each,  the.  court  upon 
application  struck  them  all  out  but  one  and  a  count  upon  an 
account  stated,  the  defendant  consenting  that  the  other  notes 
might  be  given  in  evidence  under  the  count  upon  an  account 
stated,  and  consenting  also  not  to  bring  a  writ  of  error.  Car- 
mach  V.  Gundry,  d  B.^A.  272. 


1.  When  to  declare. 

No  declaration  can  be  delivered  or  filed  "  between  the  1 0th 
day  of  August  and  the  24th  day  of  October;"  2  W.  4,  c.  39, 
*.  1 1 ;  but  it  may  at  any  other  period  of  the  year.  On  the 
other  hand,  by  R.  G.  H.  2  W.  4,  s.  35,  "  a  plaintiff  shaU  be 
deemed  out  of  court,  unless  he  declare  within  one  year  after 
the  process  is  returnable."  And  process,  I  think,  would  be 
deemed  to  be  returnable  within  the  meaning  of  this  rule,  on 
the  day  on  which  it  is  served. 

Formerly  a  plaintiff  might  declare  de  bene  esse,  (that  is,  con- 
ditionally until  bail  perfected  or  appearance  entered,)  in  all 
personal  actions,  bailable  or  nonbailable,  at  any  time  after  the 
return  of  the  writ,  and  before  time  for  putting  in  bail  or  for 
entering  a  common  appearance  had  expired.  But  the  Uni- 
formity of  Process  Act,  2  W.  4,  c.  39,  by  appointing  eight 
days  from  the  execution  of  the  capias  or  service  of  the  virrit  of 
summons,  as  the  time  for  putting  in  bail  and  appearing  to 
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these  writs  respectively,  and  prohibitiDg  proceedings  in  the 
action  in  the  mean  time,  had  the  effect  of  abolishing  this  mode 
of  declaring.  See  Fish  v.  Palmer,  2  Dowl.  460.  It  was  after- 
wards revived  in  bailable  actions,  by  R.  G.  M.  3  W.  4,  s.  11 ; 
bat  as  that  rule  does  not  extend  to  the  cases  in  which  a  de- 
fendant may  now  be  holden  to  bail,  the  power  of  declaring  de 
bene  esse  no  longer  exists. 

Immediately  upon  an  appearance  being  entered  by  the  de- 
fendant, the  plaintiff  may  deliver  his  declaration,  even  before 
the  expiration  of  the  eight  days  firom  the  service  of  the  writ ; 
Morris  v.  Smith,  2  Cr.  M.  &  12.  314 ;  or  he  may  file  it  abso- 
lutely and  give  notice  of  it,  if  the  appearance  were  entered  by 
himself  in  pursuance  of  the  statute.  And  the  plaintiff  must 
declare  within  a  year  from  the  service  of  the  writ,  otherwise 
(as  we  have  already  seen,  ante,  p.  224,)  the  cause  will  be  out 
of  court.  R.  G.  H.  2  fV,  4,  s.  35.  And  in  the  mean  time,  if 
the  defendant  serve  a  written  demand  of  declaration  upon  the 
plaintiff,  his  attorney  or  agent,  the  plaintiff  must  declare  within 
lour  days  from  the  making  of  the  demand,  otherwise  the  de- 
fendant may  sign  judgment  of  nonpros ;  see  R.  G.  T.  1  W,  4, 
s.  8,  and  see  post,  p.  228,  title  "Nonpros ;**  and  if  the  plaintiff 
be  not  then  ready  to  declare,  he  must  obtain  time  to  declare, 
as  shall  be  mentioned  presently.  If  a  writ  of  summons  be 
issued  against  two,  and  one  be  served,  the  other  not,  the 
plaintiff  cannot  in  that  case  declare  against  one,  and  after- 
wards declare  against  the  other  when  he  shall  be  arrested 
or  served ;  see  Knight  v.  Parker,  2  W.  Bl.  259 ;  and  in  that 
case  also,  it  may  be  necessary  to  obtain  time  to  declare.  See 
Morton  v.  Grey,  9  J5.  &  C.  544. 

If  for  any  of  these  reasons  you  want  time  to  declare,  obtain 
a  role  for  that  purpose  from  the  proper  clerk  at  the  master's 
office,  by  which  you  may  obtain  time  from  the  beginning  to 
the  last  day  of  the  term,  and  from  the  end  of  one  term  until 
the  beginning  of  the  next.  But  in  order  to  put  an  end  to  this 
delay,  if  there  be  no  real  cause  for  it,  the  defendant,  upon  ob- 
taining an  office  copy  of  the  last  rule,  and  counsel's  signature 
to  a  motion  paper,  may  obtain  a  rule  upon  the  plaintiff 
peremptorily  to  declare  in  the  cause,  and  which  may  be  abso- 
lute in  the  first  instance ;  R.  G.  H.  2  W.  4,  s,  39 ;  after  which 
the  plaintiff,  if  he  wish  further  time,  must  -obtain  it  of  the 
court,  upon  a  sufficient  affidavit  showing  the  necessity  for  it. 
See  Richardson  v.  Pollen,  1  Hodg.  75. 


3.  How  to  declare. 

If  the  appearance  be  entered  for  the  defendant  by  the  plain- 
tiff, in  pursuance  of  the  statute,  the  declaration  must  be  filed 
and  notice  given.    But  if  the  appearance  be  entered  by  the 
IZ 
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defendant,  the  dedantkm  mmt  be  delivered  to  tibe  defendant* » 
•ttamey  or  agent,  or  to  tlie  defendant  himself  if  he  have  ap- 
pcared  in  person ;  and  it  mnst  be  delivered  on  the  very  day  on 
wfakh  it  bean  date,  R,  G.  Jf.  3  ir.  4, 1. 15,  otbervvise  the  court 
vrin  set  it  aside  for  iiregntaiity.  8e8  Neumham  ▼.  Hmmif,  5  D. 
9t  R.  259.  Where  the  defendant  entered  an  appearance,  after 
the  filing  of  the  dedanution  but  before  the  service  of  the  notice, 
the  eoort  upon  appfication  set  aside  the  dedaration ;  because 
a  dedarttion  is  deemed  to  be  filed  only  from  the  time  of  sen- 
ing  the  notice,  and  at  that  time  the  defendant  had  ^>peared« 
WtddU  ▼.  Brasier,  1  Cr.  &  JIf.  69.  The  notice  may  be  in  the 
fonn  lcri]owing^" 

/n  the  [4rc. 

Between,  8fc. 
Take  notice^  that  a  declareOion  against  you,  bearing  date 

the day  of vutant,isJUedat  the  master's  qffUxuf 

the  court  of ,  at  the  suit  of  the  abore-named  plaintiff , 

in  cm  action  [on  promises} ;  and  unless  you  appear  and  plead 
thereto  in  [four,  "or"  eight}  days  from  the  date  hereof ,  judg- 
ment will  be  signed  against  you  by  default. 

Fours,  8fc.  A,  B, 

To  Mr. ,  \  Plaintiff's  attorney,  [or  agent} . 

the  above-named  defendant,  j 


In  this  notice,  it  is  not  necessary  to  express  the  amount  of 
the  damages.  B.  G.  H.  2  IF.  4,  s.  41.  But  it  must  state  the 
nature  of  the  action.  Sams  v.  CuUuan,  9  B.9l  C.  370.  Cooke 
T.  Johnson,  I  Dowl.  247.  Gravis  ▼.  ITtse,  2  WUs.  84.  And  if 
the  notice  in  this  respect  vary  from  the  writ,  the  defendant 
may  move  to  set  aside  the  dedaration  for  irregularity,  and  is 
not  obliged  to  confine  his  role  to  setting  aside  the  notice 
merdy.  Robinson  v.  Evrington,  9  DowL  107« 

This  notice  must  be  served  upon  the  defendant,  either  per- 
sonally, or  by  leaving  it  for  him  at  his  place  of  residence. 
See  Rolfe  v.  Brown,  3  Dowl,  628.  But  "  where  the  residence 
of  a  defendant  is  unknown,  notice  of  declaration  may  be  stack 
up  in  the  office,  but  not  without  previous  leave  of  the  couit,*' 
R.  G.  H.  2  W.  4,  s,  49.  See  Layton  v.  Mason,  6  DowL  275,  or  of 
a  judge.  The  residence  here  meant,  is  the  present  residence  of 
the  defendant.  Where  after  the  commencement  of  the  action 
the  defendant  changed  his  residence,  and  it  was  not  known 
where  he  was  gone  to,  and  the  notice  of  declaration  was  left 
for  him  at  his  late  residence,  and  also  stuck  up  in  the  ofSce, 
hut  without  any  previous  application  to  the  court :  the  coort 
hdd  the  service  to  be  bad ;  although  if  previous  application 
had  been  made,  they  would  have  granted  it.  Troughtonx. 
Craven,  3  Dowl.  436.    The  court  however  before  they  giant 
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sach  leave,  \dll  requure  to  be  satisfied  that  due  diligence  has 
been  used  to  find  out  the  defendant's  place  of  residence.  See 
9n/  ▼.  Rogera,  2  DowL  412.  Heming  t.  Duke,  Id.  637.  Where 
the  notice  ^pbs  senred  at  a  distance  of  150  miles  from  London, 
on  the  very  day  the  declaration  was  filed,  it  was  holden  to  be 
unobjectionable  on  that  ground;  Rook  y.  Sherwood,  4  Dowl, 
363 ;  but  in  such  a  case,  to  shew  the  proceeding  to  be  regular, 
it  should  in  strictness  be  shewn  at  what  time  of  the  day  the 
dedaiation  was  filed,  and  at  what  time  the  notice  was  served. 
Id.  The  notice  cannot  be  served  on  a  Sunday.  Morgan  v. 
Joknwn,  1  H.  Bl.  628.  The  declaration  is  deemed  to  be  filed, 
only  firom  the  time  at  which  the  notice  is  served.  Hutchinson 
?.  Broum,  7  T.  R.  298.  WiddleY.  Brazier,  1  Cr.  &  M.  69. 

Pttrticuiar$  of  demand.']  If  the  declaration  contain  counts 
in  indebitatus  assumpsit,  or  debt  on  simple  contract,  it  is 
ordered  by  R.  G.  T.  I  W.  4,  s.  6,  that  with  the  declaration,  if 
delivered,  or  with  the  notice  of  declaration  if  filed,  "the 
plaintiff  shall  deliver  full  particulars  of  his  demand  under 
those  counts,  where  such  particulars  can  be  comprised  within 
three  folios ;  and  where  the  same  cannot  be  comprised  within 
three  folios,  he  shall  deliver  such  a  statement  of  the  nature  of 
his  claim,  and  the  amount  of  the  sum  or  balance  which  he 
claims  to  be  due,  as  may  be  comprised  within  that  number  of 
folios :  and  to  secure  the  delivery  of  particulars  in  all  such 
cases,*  it  is  further  ordered,  that  if  any  declaration  or  notice 
shall  be  delivered  without  such  particulars  or  such  statement 
as  aforesaid,  and  the  judge  shall  afterwards  order  a  delivery  of 
particulars,  the  plaintiff  shall  not  be  allowed  any  costs  in 
respect  of  any  summons  for  the  purpose  of  obtaining  such 
Older,  or  of  the  jHuticulars  he  may  afterwards  deliver."  The 
only  effect  of  not  delivering  particulan  vnth  the  declaration 
or  notice,  under  this  order,  is,  that  the  plaintiff  will  not  be 
entitled  to  costs  for  any  pajliculars  he  may  afterwards  deliver 
under  a  judge's  order.  And  therefore  where  the  particulars 
delivered  with  the  declaration  were  intituled  in  a  wrongs 
court,  and  the  plaintiff  in  three  days  afterwards  delivered 
other  particulars  properly  intituled,  tb^  court  held  that  this 
did  not  extend  the  time  for  pleading,  but  that  the  plaintiff 
was  correct  in  signing  judgment  at  the  expiration  of  the  time 
for  pleading,  reckoned  from  the  delivery  of  the  declaration* 
Jones  v.  Powier,  1  Qaie,  256. 


4.  Irregukarities  in,  how  and  when  objected  to. 

The  irregularities  which  usually  occur  in  declarations,  have 
been  already  noticed,  ante^  p.  221.  Where  one  of  two  defend- 
ants was  outlawed,  and  the  plaintiff  declared  against  the  other 
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it  was  holden  that  the  latter  could  not  object  to  the  declara- 
tion, for  an  irregularity  in  the  outlawry  of  the  other  defendant. 
Solly  V.  Forbes,  2  Moore,  90.  If  the  irregularity  occur  in 
vacation,  the  application  to  set  aside  the  dedaration  or  other 
proceeding,  must  be  made  to  a  judge  at  chambers ;  the  de- 
fendant cannot  wait  until  the  term,  to  make  it.  Hinion  v. 
Stevens,  1  Ear,  &  W,  521.  And  littledale,  J.  ruled,  that  it 
must  he  made  in  all  cases  within  four  days,  Sunday  included, 
unless  it  be  the  last  of  the  four.  Id,  See  Neumham  v.  Hamiy, 
5  Dowl.  259.  Brande  v.  Rich,  8  Taunt.  557.  Minster  v.  Coles, 
2  Chit.  237.  Or  at  all  events  it  must  be  made  within  the  time 
for  pleading.  Kitchen  v.  Brooks,  5  Mees,  &  fV.  522.  If  the 
application  be  made  in  time  to  a  judge  at  chambers  in  vacation, 
and  he  refuse  an  order,  the  defendant,  by  obtaining  time  to 
plead,  does  not  waive  the  objection,  and  he  may  afterwards  on 
the  first  day  of  term  make  the  like,  application  to  the  court. 
Woodcock  V.  KUby,  1  Gale,  405.  See  Davis  v.  Owen,  I  B.  &  P. 
342.  In  order  to  set  aside  a  declaration,  on  the  ground  that 
the  defendant  was  never  served  with  process,  it  will  not  be 
sufficient  for  him  simply  to  swear  that  he  was  not  served,  but 
his  affidavit  must  go  on  to  state  that  the  process  never  came 
to  his  knowledge.  GUes  v.  Hunntng,  6  Dowl,  325.  Phillips  v. 
Ensell,  1  Cr,  M.  &  R,  374. 

5.  Nonpros  for  not  declaring. 

In  what  cases.']  Formerly  where  the  defendant  entered  an 
appearance  or  perifected  his  bail  as  <^  the  term  in  which  the 
writ  was  returnable,  if  the  plaintiff  did  not  declare  before  the 
end  of  the  next  term,  the  defendant  might  sign  judgment  of 
nonpros.  Although  the  time  thus  given  to  declare  was  appli- 
cable only  to  actions  by  bill  and  by  original  writ,  and  actions 
are  not  now  so  commenced,  yet  it  has  lately  been  decided  by 
Alderson  B.,  that  a  plaintiff  has  the  whole  of  the  term  next 
after  the  appearance  has  been  entered,  to  declare  in ;  withiD 
which  time  the  defendant  cannot  sign  judgment  of  nonpros. 
Foster  v.  Pryme,  9  Dowl.  749,  10  Lasc^  /.  419,  ex.  But  by 
R.  G.  T.  1  W.  4,  s.  8,  "  no  judgment  of  nonpros  shtdl  be 
signed  for  want  of  a  declaration,  replication  or  other  subse- 
quent pleading,  until  four  days  next  after  a  demand  thereof 
shall  have  been  made  in  writing  upon  the  plaintiff,  his  attorney 
or  agent,  as  the  case  may  be."  See  Teidon  v.  Grant,  5  Dmel* 
153.  And  if  the  plaintiff  be  not  ready  to  declare  within  these 
four  days,  he  may  obtain  the  usual  rule  for  time  to  do  so,  as 
directed,  ante  p.  225.  On  the  other  hand,  a  plaintiff  may  de- 
clare at  any  time  within  a  year,  if  judgment  of  nonpros  be  not 
signed.  Penny  v.  Harvey,  3  T,  R.  123.  Sherson  v.  Hughes,  o 
T.  R.  35.  West  v.  Radftrrd,  Burr.  1462.  Orley  v.  Lee,  li  T.  R- 
1 12,  even  although  a  declaration  have  been  demanded,  and  the 
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four  days  have  expired.  But  by  R.  G.  H.  2  W.  4,  8.  35,  "  a 
plaintiff  shall  be  deemed  out  of  court,  unless  he  dedaie  within 
one  year  after  the  process  is  returnable,"  and  which  would  now 
probably  be  construed  to  mean,  after  the  service  of  the  pro- 
cess ;  after  which,  the  plaintiff  cannot  declare,  nor  can  the  de- 
fendant sign  judgment  of  nonpros  for  not  declaring.  Cooper  v. 
Nias,  3B.8iA,2ll.  Nor  can  a  defendant  sign  judgment  of 
nonpros,  after  the  plaintiff  has  given  him  notice  that  he  has 
abandoned  his  writ.  Solly  v.  Richardson,  6  Dowl.  774.  Also, 
where  a  defendant  removes  a  cause  from  an  inferior  court  by 
certiorari,  the  plaintiff  is  not  bound  to  follow  it ;  and  therefore 
a  judgment  of  nonpros  cannot  be  signed  against  him  for  not 
declaring  in  the  superior  court.  Clark  v.  Mayor  of  Berwickj  4 
B.  &  C.  649.  Nor  can  a  defendant  sign  judgment  of  nonpros, 
before  he  has  appeared;  Anon.  2  Chit,  37.  and  see  Batey. 
Bolton,  4  Dowl.  160 ;  and  in  an  action  against  several  defend- 
ants, a  nonpros  cannot  be  signed,  until  all  have  appeared. 
Palmer  v.  Feistel,  et  al.,  2  Dowl.  507. 

It  may  be  necessary  to  mention,  that  judgment  of  nonpros 
cannot  be  signed  for  not  declaring  or  replying,  &c.  after  a  de- 
claration or  replication,  8kc.  has  been  actually  delivered  or 
tendered  to  the  defendant  or  his  attorney,  although  the  time 
for  declaring  or  replying,  &c.  may  have  expired.  Gray  v.  Pen- 
nell,  1  Dowl.  120.  But  in  a  case  where  the  defendant  being 
in  a  situation  to  sign  judgment  of  nonpros  for  not  declaring, 
the  plaintiff,  with  a  view  to  prevent  it,  obtained  a  rule  to  dis- 
continue on  payment  of  costs;  instead  of  discontinuing 
however,  he  afterwards  delivered  a  declaration,  and  the  de- 
fendant thereupon  signed  judgment  of  nonpros:  the  court 
deeming  what  had  been  done  by  the  plaintiff  to  be  a  fraud 
upon  the  practice  of  the  court,  refused  to  set  aside  the  judg- 
ment.   Ariel  v.  Barrow,  8  Bing.  375. 

How  signed.']  In  the  court  of  Queen's  Bench,  make  an  in- 
cipitur on  a  roll,  and  also  on  a  Judgment  paper ;  in  the  Com- 
mon Pleas  and  Exchequer,  write  the  judgment  on  plain  paper: 
take  these  to  the  proper  clerk,  in  the  master's  office,  and  he  wiU 
sign  Judgment,  cmd  tax  the  costs.  See  the  forms  of  the  judg- 
ment and  execution,  in  the  Appendix.  If  the  action  be  against 
several  defendants,  the  judgment  must  be  signed  by  all.  PoweU 
v.  White,  I  Doug.  169.  But  although  the  process  be  against 
several,  yet  if  the  plaintiff  declare  against  some  of  them  only, 
or  even  obtain  a  rule  for  time  to  declare  against  some  of 
them,  the  others  may  sign  judgment  of  nonpros,  if  they  are  in 
other  respects  in  a  situation  to  do  so.  Roe  v.  Cock,  2  T.  R.  257. 
and  see  Butler  v.  Upton,  Id.  259,  n. 

In  what  cases  set  aside.']  If  a  judgment  of  nonpros  be  signed, 
where  it  ought  not,  or  if  there  be  any  irregularity  in  the  sign- 
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ibg  of  it,  the  court  upon  application  will  set  it  aside  fix  ine- 
giduity.  See  Kibblewhiie  ▼.  Jeffreys,  1  Ckit.  142.  Even  if  tbe 
judgment  be  regular,  the  court  in  most  cases  will  set  it  aside 
on  payment  of  costs,  upon  an  affida^t  of  merits  or  that  the 
plaintiff  had,  at  the  time  of  commencing  the  action,  and  still 
has,  a  good  cause  of  action  in  that  suit  against  the  defendant; 
eee  Corteuos  v.  Hume,  2  Dowl,  134 ;  but  they  have  refused  to 
do  so,  in  an  action  by  a  common  mformer.  Bennett  ▼.  SmiA, 
I  Burr,  40. 

Cetts.}  Upon  signing  a  judgment  of  nonpros,  the  defendant 
is  entitied  to  costs,  23  H.  8,  c.  15.  8  £1.  c.  2.  4  /.  1,  c.  4; 
tee  Daoiet  v.  James,  1  T.  R,  371,  except  upon  a  nonpros  in 
error  before  transcript.  Salt  t.  Richards,  7  East,  1 10,  and  upon  t 
nonpros  for  not  entering  the  issue  after  demurrer  to  a  plea  in 
abatement.  Michiam  v.  Bate,  8  fi.  ^  C.  642. 


SECTION  II. 

Change  of  venue, 
1.  In  transitorff  actkms,  upon  the  umat  c^fidavit. 

In  what  cases.}  Although  the  plaintiff,  in  a  transitory  action, 
may  lay  the  venue  where  he  pleases,  yet  if  he  lay  it  a  county 
in  which  no  part  of  the  cause  of  action  arose,  the  defendani 
upon  application,  may  in  most  cases  have  the  venile  changed 
to  that  county  in  which  the  whole  of  the  cause  of  action  h^ 
penedj  upon  an  affidavit  stating  the  nature  of  the  action 
shortly,  and  "  that  the  plaintifTs  cause  of  action,  if  any,  arose 
in  the  county  of  A.,  and  not  in  the  county  of  B.,  as  laid  in  the 
declaration,  or  elsewhere  out  of  the  county  of  A."  If  it  omit 
to  state  that  the  cause  of  action  did  not  arise  in  tiie  county 
where  the  venue  is  laid,  AUen  v.  Griffiths,  3  T,  R.  495,  or  thtt 
it  arose  in  the  county  to  which  the  venue  is  sought  to  be 
changed.  Palmer  v.  Terry,  2  DewL  566,  or  if  the  words  "  else- 
where out  of  the  county  — ,"  be  not  stated  in  the  affidavit, 
Jones  V.  Pearce,  2  Dowl.  54,  or  if  it  state  that  the  cause  of 
action  arose  partly  in  York  and  partiy  abroad,  tValher  v. 
fFright,4East,495,andsee Henning Y.  Durant,  1  Wils.  179, it 
will  be  insufficient.  It  is  usually  made  by  the  defendant  him- 
self ;  and  is  more  satisfactory  if  made  by  him.  But  it  may  be 
made  by  the  attorney  in  the  cause,  Bidddl  v.  Smith,  2  Dneol. 
219,  or  by  any  other  person  who  can  swear  to  the  facts. 

In  all  transitory  actions,  therefore,  where  this  affidavit  cm 
be  made,  the  defendant  may  obtain  a  rule  to  change  the  venue, 
as  a  matter  of  course.    To  this,  however,  there  are  the  fol* 
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lowing  exceptions :  actions  on  bills  of  exchange  and  promis- 
aory  notes.  Smith  v.  EUdm.  1  D€wl.  426.  Hart  v.  Taylor^ 
2  D.  k  R,  164.  Shepherd  v.  Green,  5  Taunt,  576,  even 
although  the  bill,  &c.,  form  only  a  part  of  the  cause  of  action ; 
Walthen  v.  Syers,  1  Or.  M.  8c  R,  496 ;  debt  on  bond  or  other 
specialty;  Gilb,  C.  P.  90.  Weatherly  v.  Goring,  3  B.  Bt  C, 
552 ;  covenant  for  rent,  &c. ;  Bradly  ▼.  Adry,  Barnes,  390 ; 
md  see  Maude  y.  Sessions,  1  Cr.  Af.  &  R.  86;  actions  on 
awards ;  Stanway  y.  Hishp,  3  fi.  &  C.  9.  ^f^t/Mcm  y.  Staines, 
2  B.  &  P.  355 ;  actions  on  policies  of  insurance ;  Smith  y 
Stansfield,  1  M*Lel.  &  F.  212 ;  or  on  charter  parties  and  other 
written  instruments,  Morris  y.  Hurry,  7  Taunt.  306,  under 
seal,  see  Slade  y.  7V<»es,  1  Cr,  &  if.  584,  where  the  written 
instrument  is  declared  upon,  and  not  merely  to  be  used  as 
evidence ;  see  Pickard  y.  Featherstone,  4  Bing.  39.  Roberts  y. 
Wright,  1  Tyr.  532.  5^/a(i«  y.  Trew,  Id.  532 ;  actions  for  infringing 
patents ;  Cameron  y.  Gray,  6  T.  JR.  363.  Brunton  y.  FFAite, 
7  D.  &  R.  103 ;  and  in  actions  against  sheriffs  for  escapes, 
Mse  returns,  &c.,  2  iSfoiA.  669,  670,  and  see  Pitcher  y.  Sh.  of 
Monmouth,  2  Marsh,  152,  unless  the  defendant  consent  that 
the  jury  process  may  be  directed  to  the  coroner;  in  these 
cases  the  court  will  not  allow  the  yenue  to  be  changed,  except 
upon  special  grounds.  Nor  will  the  court,  without  special 
grounds  for  the  application,  allow  the  yenue  to  be  changed,  in 
any  case  where  this  affidavit  cannot  be  made.  Therefore 
^ere  an  action  is  brought  for  a  libel,  published  in  a  news- 
paper which  circulates  in  two  or  more  counties,  the  venue 
cannot  be  changed  except  upon  special  grounds,  as  it  cannot 
be  sworn  that  the  cause  of  action,  namely,  the  writing  and 
publication  of  the  libel,  arose  in  any  one  county  and  not  else- 
where; Pvnkney  v.  Collins,  I  T.  R.  571 ;  and  the  same,  if  the 
libel  be  contained  in  a  letter,  written  in  one  county,  and  de- 
livered in  another.  Ctissold  v.  Clissold,  1  T.  R.  647.  Hitchen 
V.  Best,  1  Brod.  ft  B.  299.  But  if  it  be  written  and  published 
in  one  county  only,  Freeman  v.  Norris,  3  T,  R.  306,  or  written 
in  England  and  published  only  abroad,  Metcalf  v.  Markham, 
3  T.  R.  652,  the  venue  may  be  changed  on  the  common 
affidavit. 

The  rule,  ^c]  By  R.  G.  H.  2  W.  4,  s.  103,  "in  cases 
where  the  application  for  a  rule  to  change  the  venue,  is  made 
upon  the  usual  affidavit  only,  the  rule  shall  be  absolute  in  the 
first  instance.''  This  is  moved  for  in  the  usual  way  in  term 
time ;  in  vacation,  you  may  obtain  a  judge's  order  or  fiat  for 
the  rule,  and  upon  producing  this,  together  with  a  motion 
paper  signed  by  counsel,  at  the  master's  office,  the  rule  will  be 
drawn  up.  It  is  drawn  up,  upon  reading  the  declaration. 
B.  T.  49  G.  3,  K.  B.  There  is  no  objection  to  this  rule  being 
served  at  the  same  time  that  the  plea  is  delivered,  or  imme- 
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diately  after  it.  PhUUpi  v.  Chapman,  5  Dowl.  250.  The  ap- 
plication for  it,  however,  must  be  before  plea ;  see  Talnmh  v. 
Penner,  Z  B.  9c  P.  12.  Herbert  v.  Flower  v.  Barnes,  492. 
Moies  y.  Stevenson,  1  Taunt.  58.  Smith  v.  Walker,  2  Moore, 
64;  it  cannot  be  made  even  after  a  plea  in  abatement. 
Wigley  V.  Dubbins,  4  Bing.  18.  Also,  it  cannot  be  made,  after 
the  defendant  has  had  time  to  plead,  on  the  usual  terms ; 
Petyt  Y.  Berkely,  Cowp,  510.  Shipley  v.  Cooper,  7  T.  R.  698. 
JVun  V.  Taylor,  1  Btng'.  186.  Tanks  v.  i<^Aer,  2  DotoJ.  22. 
Hathom  v.  £u«A,  /i2.  240 ;  but  it  may,  if  the  terms  be  merely 
to  plead  issuably,  Russell  v.  Hurst,  1  Cr.  &  M.  184.  Per  Lord 
Man^ld,  Cowp.  511,  or  if  merely  a  consent  be  indorsed  on 
■a  summons  for  time,  on  the  terms  of  takiDg  short  notice  of 
trial,  but  no  order  be  drawn  up  upon  it.  Wilson  v.  Harris,  2  B. 
&  P.  320. 

Uliere  rule  discharged.']  As  the  rule  is  absolute  in  the 
£rst  instance,  it  sometimes  occurs  that  it  is  obtained  in  cases 
where  it  ought  not ;  and  in  those  cases  the  court,  upon  appli- 
cation, will  in  general  discharge  the  rule.  Thus  for  instance, 
where  the  venue  was  changed,  upon  the  usual  affidavit,  in  an 
action  upon  a  bill  of  exchange,  the  court  upon  application 
ducharged  the  rule ;  Dawson  v.  Bowman,  I  Cr.  M.  &  jR.  594 ; 
and  the  same,  where  the  rule  had  been  obtained  in  an  action 
for  a  libel,  published  in  a  newspaper  which  was  circulated  in 
several  counties,  Clements  v.  Newcome,  1  Cr.  M.  &  R.  776. 
Hobart  v.  WUkins,  1  Dowl.  461,  and  in  other  cases  where  part 
of  the  cause  of  action  took  place  in  another  county,  CaiUani 
V.  Champion,  7  T.  R.  205.  buisee  Price  v.  Woodbume,  ?  East, 
433.  Wood  V.  Perkes,  2  B.  &  .<<.  618,  or  in  Ireland,  Hope  v. 
Bennet,  2  New  Rep.  397,  or  Scotland.  CaiUand  v.  Champion, 
supra.  See  Clarke  v.  Re&i,  1  New  Rep.  310.  Guard  v.  Hodge, 
10  East,  32.  So,  where  the  rule  had  been  obtained,  after  an 
order  for  time  upon  the  terms  of  taking  short  notice  of  trial, 
the  court  upon  application  discharged  the  rule.  Petyt  v.  Berke- 
ley, Cowp.  510.  So,  where  it  appeared  by  affidavit,  that  the 
defendant's  attorney  had  said  he  would  change  the  venue,  for 
the  purpose  of  po^^oning  the  trial,  and  that  a  statute  would 
come  into  opeii^on  in  the  mean  time,  which  would  defeat  the 
plaintiff'ii'CULim :  the  court  discharged  the  rule  for  changing 
the  venue.  Amner  v.  Cattell,  5  Bing.  208.  And  it  will  be  no 
answer  to  an  application  to  discharge  the  rule,  to  state  foots 
that  probably  would  induce  the  court  to  change  the  venue  on 
a  special  application.  Dawson  v.  Bowman,  I  Cr.  M.  &,  R.  594. 

Venue,  when  and  how  brought  back.']  Where  the  venue  has 
been  changed  upon  the  usual  affidavit,  it  "  shall  not  be 
brought  back,  except  upon  an  undertaking  of  the  plaintiff  to 
give  material  evidence  in  the  county  in  which  the  venue  vras 
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originally  laid."  R.  G.  H.  2  W.  4,  s.  103.  See  HUl  v.  Payne, 
3Doi0l.  695.  Wood  v.  Perks,  2  B.  &,  A.  618.  The  rule  in 
this  case  is  obtained  in  the  same  way  as  the  rule  to  change  the 
Tenue,  upon  the  affidavit  of  some  person  acquainted  with  the 
nature  and  circumstances  of  the  action :  fVilliams  v.  Biggs, 
6  Mees.  &  ^.  133  :  in  form  it  is  a  rule  to  discharge  that  rule, 
but  containing  an  undertaking,  "  at  the  trial  of  this  cause,  to 
give  material  evidence  of  some  matter  in  issue,  arising  in  the 

county  of ,  where  the  cause  of  action  was  first  laid." 

It  may  be  obtained  at  any  time.  Bruckshaw  v.  Hopkins,  Cowp, 
409.  If  the  plaintiff  fail  to  give  such  evidence,  he  must  be 
nonsuit,  Souther  v.  Heard,  2  fV.  Bl,  1031,  if  the  objection  be 
made  at  the  trial.  How  v.  Pickard,  2  Mees.  &  W.  373. 

As  to  what  shall  be  deemed  sufficient  evidence  to  satisfy 
this  undertaking :  in  an  action  for  goods  sold  and  delivered, 
proof  of  the  delivery  of  the  goods  to  a  carrier  within  the 
county,  to  be  conveyed  to  the  defendant,  would  be  sufficient ; 
Powell  V.  Rich,  7  Taunt.  178 ;  even  proof  that  an  invoice  of 
the  goods  was  put  into  the  post  office,  for  the  defendant,  at 
the  time  the  goods  were  forwarded,  was  deemed  sufficient. 
Linley  v.  Bates,  2  Cromp.  &  /.  659.  In  an  action  by  the 
assignees  of  a  bankrupt,  the  production  of  the  commission, 
tested  at  Westminster,  was  deemed  sufficient  to  satisfy  an 
undertaking  to  give  material  evidence  in  Middlesex.  Ken- 
nngton  v.  Chantler,  2  M.&,  S,  37.  In  an  action  upon  a  war- 
ranty of  a  horse,  proof  of  payment  of  the  keep  of  the  horse 
within  the  county,  Greenway  v.  Titchmarsh,  7  Mees,  &  W.  221, 
10  Law  J.,  86,  ex.,  or  proof  of  a  letter  written  within  the 
county  by  the  plaintiff's  attorney,  apprising  the  defendant  of 
the  breach  of  warranty,  and  an  admission  within  the  county 
by  the  defendant's  agent,  of  the  receipt  of  that  letter,  Collins 
V.  Jenkins,  3  Btwg".  N.  C.  225,  have  been  deemed  sufficient. 
So  the  production  of  the  rule  to  pay  money  into  court,  has 
been  deemed  sufficient  to  satisfy  the  like  undertaking,  although 
the  rule  were  not  obtained  until  after  the  undertaking  had 
been  given.  Wdtkins  v.  Towers,  2  T.  R.  275.  And  it  is  im- 
material whether  the  evidence  thus  adduced  go  to  the  whole 
cause  of  action,  or  to  a  part  only.  Savory  v.  Spooner,  2  Marsh, 
278,  6  Taunt.  564.  And  if  the  evidence  be  material,  with 
reference  to  proof  of  the  declaration  or  part  of  it,  at  the  time 
the  undertaking  is  given,  but  from  the  course  the  pleadings  or 
proceedings  take  afterwards,  such  evidence  becomes  irrelevant 
and  unnecessary :  the  undertaking  in  that  case  is  dispensed 
with.  Soulsby  v.  Lea,  3  Taunt.  86.  Where  the  application 
was,  not  to  bring  back  the  venue,  but  to  change  it  to  a  third 
county,  and  the  defendant  consented  to  it,  it  was  holden  that 
a  judge  at  chambers  had  a  power  to  make  an  order  to  that 
eflF^t.  Leach  v.  Swallow,  8  Dowl.  199.    9  Law  J.,  138,  ex. 
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2.  In  transitonf  actions,  import  special  grounds. 

In  what  OMCT.]  Where  the  venue  cannot  be  changed  upon 
the  usual  affidavit,  dther  by  reason  of  the  cause  of  action  not 
being  such  as  vrould  vramnt  such  a  proceeding,  or  that  the 
defendant  has  neglected  to  make  the  application  in  time,  the 
court  will  only  allow  it  to  be  changed  on  special  grounds, 
shewing  the  necessity  for  it. 

If  it  appear  manifest  from  drcumstances  stated  upon 
affidavit,  that  the  defendant  cannot  have  a  fidr  and  impartal 
trial  in  the  county  in  which  the  venue  is  laid,  the  court  will 
change  it  to  some  other  county.  For  instance,  where  in  an 
action  for  slander,  &c.,  it  appeared  that  from  the  situation  of 
the  parties,  and  the  high  state  of  political  excitement  at 
Carnarvon  (where  the  venue  was  laid)  the  defendant  cooW 
not  have  a  fair  and  impartial  trial  m  that  county,  the  court 
ordered  the  venue  to  be  changed  to  Anglesea.  Lewis  v.  ^"jj** 

2  Dowl.  60.  See  also  Doe  d.  Mayor  of  Bristol  v. ,  1  Wv^- 

77.  Mayor  of  Bristol  v.  Proctor,  Id.  298.  Mylod^  ▼.  Sal^^ 
ZBurr.  1564.  hat  see  Sedey  v.  EUimn,  8  Dowl.  266.  A  strong 
case,  however,  must  be  made  out  to  induce  the  court  to 
interfere.  And  therefore  where,  in  an  action  by  the  commis- 
sioners of  the  Bedford  Level  against  certain  persons  fw  not 
executing  a  contract  relating  to  the  vrorks  of  the  Level,  it  was 
holden  to  be  no  ground  for  changing  the  venue  from  Cam- 
bridge, that  most  of  the  landholders  in  that  county  were 
lated  to  the  Level.  Thornton  v.  Jennings,  5  Bing.  N.  C.  485, 8 
Law,  J.  246,  cp. 

If  it  appear  that  a  serious  defence  is  mtended,  that  the  wit- 
nesses of  both  parties  reside,  not  in  the  county  in  which  tbc 
venue  is  laid,  but  at  a  great  distance  from  it,  and  that  thetrial 
where  the  venue  is  laid  will  be  attended  wilii  great  additional 
expense,  the  court  m  general  allow  the  ^enue  to  be  changed 
to  the  county  in  which  the  witnesses  reside,  making  the 
defendant  submit  to  such  terms  as  to  admissions,  &c.  as  may 
save  the  plaintifiF  from  additional  expense  from  the  change. 
Foster  v.  Taylor,  1  T.  R.  781.  Johnson  Y.Nevison,  2  P(wi.260. 
Evans  v.  Weaver,  1  B.  &  P.  20.  Holmes  v.  Wainwright,  3 
East,  329.  Robson  v.  Blackwell,  2  Dowl.  645.  See  Pal^ 
▼.  Marshall,  8  Bing.  156.  Pugh  v.  Kerr,  6  Mees.  &  fV.  17, 9 
f«w  /.  255,  ex.  But  the  difference  of  the  expense  in  trying 
It  at  the  two  ptaces,  must  be  great  indeed,  to  induce  the  court 
to  mterfere ;  Alcock  v.  Cook,  6  Bing.  733 ;  and  it  will  be  neces- 
sary also  to  satisfy  them  that  the  defendant  has  a  fair  and 
wasonable  defence,  that  he  has  many  vntnesses,  that  they  liv« 
at  a  great  distance  from  the  place  where  the  venue  is  now 
Mid,  and  that  the  plaintiff  would  have  an  impartial  trial  in 
xne  county  to  which  the  venue  is   sought  to  be  changed. 
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Watt  V.  Daniel,  1  B.  &  P.  425.  For  this  purpose,  the  court 
lequire  that  the  affida^t  on  the  part  of  the  defendant  should 
state  what  the  defence  is,  that  he  intends  to  call  witnesses  to 
proTe  it,  how  many  witnesses  he  has  for  that  purpose,  and 
where  they  reside.  Evans  v.  fVeaoer,  1  B.  &  P.  20.  Ladbury 
T.  Rickards,  7  Moore,  82.  CrompUm  v.  Stewart,  2  Cromp.  8f  /• 
473.  Biggins  v.  Houseman,  1  Hot,  ^  TV.  218,  3  Dowl  549. 
Parmeter  t.  Otway,  3  Dovot,  66,  and  see  Johnson  y.  Berri^ord,  2 
O.  &  M.  222.  7%omAi«  v.  0««er,  8  Law  J.  167,  cp.  If  the 
plaintiff  however  haye  many  witnesses,  residing  in  the  county 
where  the  venue  is  laid,  and  who  are  necessary  to  prove  the 
issues  joined,  the  court  will  not  in  that  case  interfere,  Flecke  v. 
Godfretf,  1  T.  R.  782,  cit.  unless  they  can  do  so  on  terms  of 
fairness  to  both  parties.  See  Bowring  v.  Bignold,  I  DowL  685. 
Where  the  venue  was  laid  in  Yorkshire,  and  the  witnesses  for 
the  defendant  were  Greenland  fisherroen,  who  would  be  absent 
at  the  time  of  the  Yorlc  assizes,  the  court  upon  application 
changed  the  venue  from  York  to  London.  Atkinson  v.  Sadler, 
2  Ckit,  419. 

.  If  it  appear  necessary  to  have  a  view,  the  court,  upon  ap- 
plication of  the  defendant,  will  in  genml  order  the  venue  to 
be  chimged  to  the  county  in  which  the  premises  are  situate, 
at  the  same  time  imposing  upon  him  such  terms  as  may  be 
necessary  and.  reasonaUe.  Hodinott  v.  Cox,  8  East,  268. 
Phybus  v.  Scudamore,  8  Law  J.  159,  cp. 

Where  an  action,  in  which  the  defendant  was  holden  to 
bail,  stood  for  trial  at  the  Taunton  assizes,  but  was  not  tried 
from  a  defect  of  jurors,  and  then  the  defendant's  bail  rendered 
him  to  the  Fleet:  on  these  grounds  the  court  ordered  the 
venue  to  be  changed  from  Somersetshire  to  Middlesex,  in 
order  that  the  defendant,  if  he  had  a  defence,  might  not  be 
detained  in  prison  until,  the  following  assizes.  Keys  v.  Smith, 
2  Dawl.  210.  But  it  has  been  holden  to  be  no  ground  for 
changing  the  venue,  that  there  are  but  29  special  jurors  in  the 
county  in  which  the  venue  is  laid.  Doe  v.  Williams,  6  Bing. 
N.  C.  205. 

An  attorney,  and  perhaps  a  barrister,  see  Newton  v.  HarUmd, 
6  Dowl.  630,  4  Bing.  N.  C,  406,  when  plaintiff  in  a  transitory 
action,  has  a  right  to  lay  his  venue  in  Middlesex ;  and  if  the 
defendant  obtain  a  rule  to  change  it  upon  the  usual  affidavit, 
the  court  will  discharge  that  rule  with  costs.  Partington  v. 
Woodcock,  2  DowL  550.  But  if  an  attorney  sue  as  an  ordinary 
person,  ^  attorney,  he  thereby  waives  this  privilege  as  to 
venue,  and  the  defendant  may  move  to  change  it,  as  in  ordi- 
nary cues.  Lowless  v.  Timms,  3  Dowl.  707.  Or  if  the  action 
were  commenced  before  the  plaintiff  was  an  attorney,  he  has 
no  right  to  have  the  venue  changed  to  Middlesex  on  account 
of  his  privilege.  Newton  v.  Harland,  supra.  And  as  defend- 
ant, an  attorney  has  no  privilege  as  to  venue,  and  cannot  claim 
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to  have  it  changed  to  Middlesex,  if  laid  elsewhere,  Yeardley  v. 
Roe,  3  T,  R.  573,  except  upon  the  usual  affidavit,  as  any  other 
penon. 

In  a  transitory  action,  the  court  will  very  seldom,  at  the 
instance  of  the  plaintiff,  amend  the  declaration,  by  altering 
the  venue ;  for  it  is  his  fault  that  the  venue  was  not  rightly 
laid  in  the  first  instance.  Where  in  an  action  by  an  attorney, 
the  venue  by  mistake  was  laid  in  the  country,  the  court  refused 
to  allow  the  plaintiff  to  amend,  by  altering  it  to  Middlesex. 
Lewis  y,  SheUy, ,  7  Taunt,  146.  Where  the  plaintiff  applied 
to  change  the  venue  from  Bedfordshire  to  Middlesex,  on  the 
ground  that  the  action  depended  upon  the  construction  of  an 
Act  of  Ptu-liament,  the  court  refused  it.  Ayres  v.  Buston,  6 
Taunt,  408.  and  see  Pearce  v.  Perklvngtm,  2  New  Rep.  58. 

Into  what  county."]  In  changing  the  venue  upon  special 
grounds,  the  court  will  name  that  county  in  which  they  thinJc 
tiie  cause  can  be  best  tried,  and  at  the  least  expense ;  they 
will  not  change  it  mto  a  county,  where  there  is  reason  to 
suppose  that  an  impartial  and  satisfactory  trial  cannot  be  had. 
See  Petytx.  Berkeley,  Cawp,  510.  There  is  no  objection  to 
its  being  changed  to  a  county  of  a  city  or  town  corporate, 
after  which  the  plaintiff  may  have  a  venire  to  the  sheriff  of 
the  adjoining  county,  under  stat.  38  6.  3,  c.  52.  Bird  v. 
Morse,  7  Taunt.  365. 

When.']  The  application  in  this  case  cannot  be  made  untfl 
after  issue  joined ;  for  until  then  it  is  impossible  to  say  what 
the  defendant  vnll  have  to  prove,  or  whether  there  are  or  vnfl 
be  any  grounds  for  the  application.  Weatherhy  v.  Oorvng,  3  B.  & 
C,  552.  CotteriU  v.  Dixon,  1  Cr.  &  M.  661.  Maude  v.  Sessions^ 
1  Or.  Jlf .  &  R.  86.  Youde  v.  Youde,  I  Har.  &  W.  338, 4  Bowl. 
32.  Parmeter  v.  Otway,  3  DowL  66.  And  see  Jones  ▼.  Gee,  1 
jEfar.  &  rr.  133.  PearceY.  Porklin^on,  2N€w  Rep.  58.  But 
see  DowlerY,  Callis,  4  Mees.  &  PK.  531. 


3.  In  local  actions. 

In  local  actions,  in  which  the  venue  must  of  course  be  laid 
in  the  county  where  the  cause  of  action  arose,  the  courts, 
upon  an  application  shewing  that  a  fair  and  impartial  trial 
cannot  be  had  in  such  county,  have  been  in  the  habit  of 
ordering  the  issue  to  be  tried  in  another  county.  And  now, 
by  stat.  3  &  4  W.  4,  c.  42,  s.  22,  reciting  that  "  unnecessary 
delay  and  expense  are  sometimes  occasioned  by  the  trial  oif 
local  actions  in  the  county  where  the  cause  of  action  has 
ansen,"  it  is  enacted  that  "  in  any  action  depending  in  any 
of  the  said  superior  courts,  the  venue  in  v^hich  is  by  law  local, 
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the  court  in  which  such  action  shall  be  depending,  or  any 
judge  of  any  of  the  said  courts,  may,  on  the  application  of 
either  party,  order  the  issue  to  be  tried,  or  writ  of  enquiry  to 
be  executed,  in  any  other  county  or  place  than  that  in  which 
the  venue  is  laid;  and  for  that  purpose  any  such  court  or 
judge  may  order  a  suggestion  to  be  entered  on  the  record,  that 
the  trial  may  be  more  conveniently  had,  or  writ  of  enquiry 
executed,  in  the  county  or  place  where  the  same  is  ordered  to 
take  place."  See  Briscoe  v.  Roberts,  3  Dowl.  434.  Doe  v. 
Harmer,  1  Har,  &  fV.  80.  This  application  cannot  be  made 
until  after  issue  joined.  Bell  v.  Harrison,  2  Cr.  M.  &  R,  733. 


SECTION  III. 

Consolidating  actions. 

In  insurance  causes."]  Where  several  actions  are  brought 
against  different  underwriters  on  the  same  policy,  a  judge  at 
chambers,  upon  the  application  of  the  defendants,  will  stay  the 
proceedings,  in  all  the  actions  but  one,  they  undertaking  to 
abide  by  &e  verdict  in  that  one.  Formerly  issues  must  have 
been  joined  in  all  the  actions,  before  the  application  to  con- 
solidate them  could  be  made ;  afterwards  it  became  a  practice 
at  judge's  chambers  to  consolidate,  after  declaration  and  before 
plea ;  and  recently  it  has  been  decided  that  it  may  be  done 
after  service  of  the  writs  and  before  declaration.  Holling- 
worth  V.  Brodrick,  and  Hollingworth  v.  Collinson,  6  Nev.  &  Af. 
240,  1  Har.  Be  M.  691.  And  the  present  practice  upon  the 
subject,  will  perhaps  be  best  explained,  by  inserting  here  a 
copy  of  the  rule  drawn  up  in  the  case  last  mentioned,  namely* 
"That  all  proceedings  in  the  last  mentioned  cause,  be  stayed 
until  the  trial  of  the  first  mentioned  cause,  the  defendant  in 
the  last  mentioned  cause  hereby  undertaking  to  be  bound  and 
concluded  by  the  verdict  in  the  first  action,  if  such  verdict 
shall  be  to  the  satisfaction  of  the  judge  who  may  try  the 
same ; — ^that  if  the  defendant  pay  the  premium  into  court  in 
that  action,  the  other  defendant  shall,  within  one  week  after 
such  pa3n»ent,  pay  the  premium  into  court  in  the  other 
action  under  this  rule ;  and  that  the  plaintiff  be  at  liberty  to 
take  the  same  out  of  court ;  and  if  he  elect  to  accept  such 
premiums  in  satisfaction  of  such  action,  that  he  be  at  libeity 
to  tax  his  costs,  at  any  time  either  before  or  after  the  verdict 
in  the  first  action ; — ^that  if  the  verdict  be  found  for  the  plain- 
tiff in  the  first  mentioned  action,  to  the  satisfaction  of  the 
judge  before  whom,  &c.,  then  the  defendant  in  the  other 
action  shall  pay  to  the  plaintiff  the  amount  of  the  sum  assured 
by  him,  or  such  proportion  thereof  as  the  verdict  recovered 
bears  to  the  sum  assured  by  the  defendant  in  that  action^ 
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together  with  the  costs  up  to  that  time  to  be  taxed  by  the 
master,  within  a  fortnight  after  the  taxation  of  the  plaintiff's 
costs  in  the  action  tried ;  that  if  the  money  be  not  so  paid, 
the  plaintiff  shall  be  at  liberty  to  file  a  declaration,  and  sign 
judgment  by  default,  for  the  amount  in  the  action  in  which 
the  money  is  neglected  to  be  paid,  unless  a  judge  shall  other- 
wise order ; — and  that  if  the  defendant  In  the  first  cause  to  be 
tried,  pay  the  premium  into  court,  and  the  verdict  is  found 
for  the  defendant,  the  plaintiff  nevertheless  shall  be  at  liberty 
to  tax  his  costs,  sign  judgment,  and  issue  execution  in  the 
other  action  for  such  costs,  unless  the  defendant  pay  the  same 
within  a  fortnight  after  the  verdict  in  the  action  which  shall 
be  so  tried  as  aforesaid."  6  Nev.  &  M.  243  n.  See  Ohrly  v. 
Dunbar,  1  Nev,  &  P.  244.  Where  money  is  paid  into  court  in 
several  actions  which  are  thus  consolidated,  and  the  plaintiff, 
without  taxing  costs,  proceeds  to  trial  on  one,  and  fails,  he 
shall  nevertheless  be  entitled  to  costs  on  the  others,  up  to  the 
time  of  paying  money  into  court.  R,  G.  H.  2  W,  4,  *.  104. 
"Where  the  defendants  in  several  actions  on  a  policy  of 
insurance  paid  money  into  court,  at  the  rate  of  46  per  cent, 
on  their  respective  subscriptions,  and  then  took  oat  a  sum- 
mons to  consolidate,  to  which  the  plaintiff  refused  to  con- 
sent ;  an  order  was  thereupon  made  that  the  proceedings  in 
all  the  actions  but  one  should  be  stayed  until  the  fifth  day 
of  the  term  next  after  the  trial  of  that  one,  the  defendants 
admitting  their  subscription  to  the  policy,  the  plaintiff's 
interest,  &c. :  at  the  trial  of  the  first  action,  a  case  was 
reserved  for  the  opinion  of  the  court,  and  the  court  being  of 
opinion  that  the  defendant  was  liable  only  to  the  extent  of 
the  money  paid  into  court,  gave  judgment  for  him ;  but  the 
court  held  that  in  the  other  actions,  the  plaintiff  was  entitled 
to  his  costs  up  to  the  time  of  payment  of  money  into  court. 
Powell  V.  FarHmon,  SM.S^S,101»  See  Redman  v.  IVoodnum, 
5  Taunt.  607.  BuntaU  v.  Homer,  7  T.  R.  372.  And  the 
plaintiff  cannot  be  bound  not  to  proceed  in  the  other  actions, 
without  his  consent.  Mc  Gregor  v.  Horsfatt,  6  Dowl.  338,  3 
Mees.  &  JV.  320.  And  see  Ward  v.  Pomfiret,  1  Man.  &  Gr.  559. 
The  defendants,  however,  are  bound  by  the  first  verdict,  if  the 
judge  who  tried  the  cause  be  satisfied  with  it.  And  where 
after  the  trial  of  the  first  cause  for  the  pljuntiff,  the  court 
granted  a  new  trial,  and  the  second  verdict  was  the  same  way, 
the  court  refused  a  third  trial,  Foster  v.  Steele,  3  Bing.  N.  C 
892,  and  also  refused  to  allow  one  of  the  other  defenduits  to 
have  his  cause  tried,  which  involved  merely  the  same  point  as 
the  first  action.  Foster  v.  Alvez,  Id.  896. 

In  other  cases."]  If  two  separate  actions  be  brought  for 
causes  of  action  which  might  have  been  joined  in  the  same 
action,  and  the  plaintiff  can  assign  no  satisfactory  cause  for 
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commencing  two  actions  instead  of  one :  the  court  will  deem 
the  proceeding  oppressive,  order  the  actions  to  be  consolidated, 
and  make  the  plaintiff  pay  the  costs.  Cecil  v.  Brigge,  2  T.  R, 
639.    In  ejectment,  where  thirty-seven  actions  were  brought 
against  different  tenants  of  parts  of  the  same  estate,  all  de- 
pending upon  the  same  title :  the  court  ordered  them  to  be 
consolidated.  Lord  Kenyon  saying  it  was  a  scandalous  pro- 
ceeding. 2  Sellon  Pr.  144.    But  in  a  prior  case,  the  contrary 
ms  bolden.  Smith  v.  Crabb,  2  Str.  1149.    Perhaps  both  cases 
are  reconcilable  with  the  rule  established  by  the  case  of  CecU 
V.  Brigge  above-mentioned :   in  the  one,  probably  there  was 
no  satisfEurtory  reason  for  bringing  several  actions;  in  the 
other  possibly  there  was.    But  where  a  person  brought  three 
ejectments  in  the  court  of  King's  Bench,  and  that  court 
stayed  the  proceedings  in  two,  and  confined  the  lessor  of  the 
plaintiff  to  one,  upon  certain  terms,  which  rendered  it  pro- 
bable that  he  would  ultimately  have  to  pay  the  costs ;  and  the 
party,  instead  of  proceeding  with  the  action  in  the  King's 
Bench,  brought  an  ejectment  for  the  same  property  in  the 
Common  Pleas,  the  latter  court,  upon  application,  stayed  the 
proceedings  in  it.  Doe  v.  Brenton,  6  Bing.  469.    But  the  court 
have  refused  to  consolidate  several  actions  against  the  same 
party,  on  different  bills  of  exchange  due  at  different  times, 
"Where  the  party  could  not  have  included  them  in  one  action, 
without  delaying  to  proceed  until  the  whole  had  become  due. 
Mussenden,  v.  (yHara,  1  Tidd,  664.    And  there  is  no  instance 
of  a  consolidation  of  actions  brought  by  different  plaintiffs 
against  the  same  defendant.  Nichols  v.  Lefevre,  3  Dowl.  135. 
Also  in  penal  actions,  the  court  will  seldom  grant  a  consolida- 
tion rule.  See  Benton  v.  Praed,  1  Smith,  423.     So,  the  court 
have  bolden  that  an  action  against  husband  and  wife,  and  an 
action  against  the  husband  alone,  could  not  be  consolidated. 
SwUhen  v.  Vincent,  2  Wils.  227. 

Where  the  proceedings  in  one  of  two  actions  are  stayed, 
upon  the  defendant  undertaking  to  be  bound  by  the  verdict  in 
the  other,  this  means  the  ultimate  event  of  the  cause ;  Hodson 
v.  Richardson,  3  Burr,  1477 ;  and  if  error  be  brought  in  the 
action  tried,  the  court  will  stay  the  proceedings  in  the  other 
action,  upon  the  defendant  giving  security  to  abide  by  the 
decision  of  the  court  of  error.  GiU  v.  Hinkley,  1  Moore,  79 ; 
and  iee  Aylwin  v.  Favine,  2  New  Rep,  430.  If  the  decision 
be  against  the  plaintiff,  the  court  will  seldom  allow  him  to  try 
any  of  the  other  actions,  even  although  he  may  since  have 
found  fresh  evidence.  PuUen  v.  Parry,  1  Chit,  709,  (a),  and 
see  Cohen  v.  Bulkeley,  5  Taunt,  16S. 
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SECTION  IV. 

Inspection  of  books,  deeds,  8fc. 

Corporation  books,  SfcJ]  The  general  principle  upon  this  sub- 
ject is,  that  wherever  a  person  holds  a  book  or  document, 
as  trustee  for  another,  he  is  bound  to  allow  that  other  person 
inspection  of  it ;  and  if  he  refuse  to  do  so,  the  court  will  com- 
pel him.  If  a  corporation  bring  an  action  for  toll,  the  defend- 
ant may  have  a  rule  upon  the  town-clerk  to  give  him  inspec- 
tion of  all  charters,  records,  deeds,  &c.  in  his  custody,  relating 
to  such  tolls,  Barnstable  v.  Lathby,  3  T.  R.  303.  Lynn  v. 
Denton,  1  T.  R.  689,  if  such  defendant  be  a  member  of  the 
corporation,  but  not  otherwise.  Mayor  of  Southampton  ▼. 
Graves,  8  T.  R.  590.  So  in  a  dispute  between  corporators,  an 
inspection  of  the  corporation  documents  relating  to  the  mat- 
ter in  dispute  will  be  granted  to  either  of  them,  for  they  have 
a  right  to  see  them.  Per  Ld.  Kenyan,  C.  J.  8  T,  B.  592.  And 
in  an  action  by  a  corporation  on  a  bye  law,  the  court  will 
grant  the  defendant  inspection  of  the  bye  law  in  the  books  of 
the  corporation,  whether  he  be  a  member  of  the  corporation 
or  not.  Harrison  v.  Williams,  3  B.  &  C.  162.  On  the  other 
hand,  the  mere  accidental  circumstance  of  a  party  being  a 
member  of  a  corporation,  will  not  give  him  a  right  to  mspect 
the  corporation  books,  &c.  respecting  matters  of  private  con- 
cern, having  no  reference  to  his  rights  as  a  burgess;  and 
therefore  where  an  attorney,  having  brought  an  action  against 
a  corporation  for  the  amount  of  his  bill  for  business  done,  ap- 
plied for  an  inspection  of  the  corporation  books,  to  enable 
him  to  prove  his  retainer,  Littledale,  J.  refused  it,  saying 
that  if  the  plaintiff  wished  the  books  at  the  trial,  he  might 
give  the  defendants  notice  to  produce  them.  Stevens  v. 
Mayor  of  Bertvick,  4  Dowl.  277.  As  to  the  inspection  by  free- 
men of  the  books,  &c.  in  which  their  freedom  is  entered,  see 
Stat.  3  G.  3,  c.  15,  32  G.  3,  c.  58.  Schuldam  v.  Bunnis,  cinrp. 
192.  Dawis  v.  Humphreys,  3  iJf.  &  5.  223.  In  informations 
in  the  nature  of  a  quo  warranto,  the  court,  after  the  rule  for 
the  information  has  been  made  absolute,  will  grant  inspection 
of  the  corporation  books.  Per  Ashurst,  J.  ST,  R.  581,  but  only 
of  such  as  relate  to  the  matter  in  dispute,  even  although  the  re- 
lator be  a  member  of  the  corporation.  R.  v.  Babb,  3  T.  R.  579. 
But  in  criminal  cases,  such  as  an  indictment  or  information 
against  a  member  of  a  corporation,  the  court  will  not  compel 
the  corporation  to  grant  inspection  of  their  books  to  the  pro- 
secutor. R.  V.  PumeU,  1  W.Bl.  37,  1  Wils.  239.  R.y.Haydon, 
1  fV.BL35l. 

Court  rolls,  Sfc.']  A  copyhold  tenant  of  a  manor,  has  a  rigiit 
to  an  unqualified  inspection  of  the  court  rolls  and  books  of 
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the  manor;  Ex  p,  Hutt,  7  Bowl.  690.  His  right  is  not  con- 
fined to  what  relates  to  his  own  title.  R.  v.  6helUfy,  3  T.  R, 
141.  And  he  is  entitled  to  such  inspection,  although  no  action 
be  pending.  R.  v.  Lucas,  10  EasU  235.  i2.  v.  Tower,  4  Af .  & 
S.  162.  A  freehold  tenant  of  a  manor,  however,  has  no  such 
right  to  inspect  the  court  rolls,  unless  an  action  be  pending. 
£.  Y.  AUgood,  7  r.  R,  746.  But  in  an  action  by  a  stranger 
against  the  lord,  the  stranger  has  no  right  to  such  inspection. 
Tailfot  Y.  FUlebeys,  3  T.  R,  142,  n.  By  R.  G.  H.  2  W.  4,  s. 
102,  "an  order  upon  the  lord  of  a  manor,  to  allow  the  usual 
limited  inspection  of  the  court  rolls,  on  the  application  of  a 
copyhold  tenant,  may  be  absolute  in  the  first  instance,  upon  an 
affidavit  that  the  copyhold  tenant  has  applied  for  and  been 
refused  inspection."  This  rule,  however,  it  seems,  relates  only 
to  cases  where  an  action  is  pending ;  in  other  cases  the  appli- 
cation is  for  a  rule  nisi  only.  Ex  p.  Best,  3  JJowl.  38. 

Public  books  and  documents.']  Every  person  is  entitled  to  an 
inspection  of  the  records  of  the  courts  of  law.    So  of  a  writ, 
if  returned,  any  persons  may  have  inspection,  as  of  right,  for  it 
is  then  matter  of  record.    Even  where  a  habeas  is  lodged  with 
the  marshal,  the  court  upon  application  will  order  an  inspec- 
tion of  it  and  of  the  committUur  indorsed  upon  it  to  be  given 
to  the  plaintiff's  attorney,  although  the  object  of  the  applica- 
tion be  to  enable  the  plaintiff  to  bring  an  action  against  the 
marshal  for  an  escape ;  Fox  v.  Jones,  1  B,  &  C.  732 ;  for  the 
kabeas,  when  delivered  to  the  marshal,   remains  with  him 
quasi  of  record,  and  is  never  filed  with  the  custos  brevium. 
But  if  a  writ  remain  in  the  hands  of  a  sheriff,  the  court  will 
not  order  inspection  of  it,  to  enable  a  plaintiff  to  bring  an  ac- 
tion against  the  sheriff;  R.  v.  Sh,  of  Chester,  1  Chit.  476 ;  if 
inspection  be  required,  it  may  be  had  by  ruling  the  sheriff  to 
return  the  writ.    In  like  manner  every  person  has  a  right  to 
inspect  the  books  of  the  sessions  of  the  peace.  Herbert  v.  Ash^ 
burner,  1  f'Fils.  297.    Every  parishioner  has  a  right  to  inspect 
the  parish  books.  Anon.  2  Chit.  296,  if  he  require  it  for  paro- 
chial purposes,  but  not  otherwise;  May  v.  Gwynne,  4  B.&A, 
301.    R.  V.  Smallpiece,  2  Chit.  288 ;  but  where  it  was  required, 
in  order  to  sustain  an  information  against  overseers  for  mak- 
ing an  illegal  rate,  the  court  refused  it.  R.  v.  Lee,  1   Wils. 
240.     So,  a  member  of  either  of  the  Universities  may  have  in- 
spectioD  of  its  statutes  and  archives,  if  it  become  requisite  in 
any  matter  affecting  him  in  his  relation  of  member ;  but 
where  an  information    was    filed    by   the  attorney-general 
against  the  vice-chancellor  of  Oxford,  for  a  misdemeanor  in 
his  office,  the  court  held  that  the  crown  "had  no  right  to  such 
inspection.  R.  v.  PumeU,  1  Wils.  239,  1  JV.  Bl.  37.    In  hke 
manner  a  prebendary  may  have  inspection  of  the  charters,  &c. 
of  the  chapter,  in  any  matter  relating  to  his  prebend ;  Young 
VOL.  I.  m 
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Y.  Lynch,  1  W,  Bl,  21;  or  a  member  of  the  College  of  Physi- 
dans,  inspection  of  the  books  of  the  college ;  but  the  court 
will  not  order  such  inspection  to  be  giyen  to  a  stranger.  Weri 
y.  Coil,  of  Physicians,  I  WUs,  240.  In  an  action  by  a  public 
company  against  one  of  its  members,  the  court  refused  the 
defendant  an  inspection  of  the  books  of  the  company,  whidi 
he  wanted  for  the  purpose  of  making  out  a  ddfence  to  the 
action.  Birmingham  RaUtDoy  Co,  v.  White,  10  Law,  J,  181,96. 
Nor  wiU  the  court,  in  collateral  proceedings,  grant  inspection 
of  the  books  of  the  Post  Office,  Crew  v.  Blackbume,  1  WUt. 
249,  2  Str,  1005,  or  Custom-house,  Benson  v.  Port,  1  IFUs. 
240,  as  it  might  probably  be  prejudicial  to  the  revenue.  See 
Atherfold  v.  Beard,  2  T.  R,  616.  And  where  an  information 
was  filed  against  an  officer  of  the  East  India  Company,  on 
charges  of  delinquency  in  India,  forwarded  upon  the  report  of 
a  board  of  inquiry  there,  the  court  refused  to  grant  the  defend- 
ant an  inspection  of  that  report,  saying  that  they  had  no  dis- 
cretionary  power  to  grant  it.  R.  v.  Holland,  ^  T.  R.  691.  Also 
where  a  public  document  was  set  out  in  an  inquisitio  post 
mortem,  which  was  filed  at  the  Rolls  Chapel,  and  might  be 
inspected  by  any  person,  the  court  refused  to  make  a  defend* 
ant,  who  had  the  original  document  in  his  possession,  give  the 
plaintiff  an  inspection  of  it.  Wood  v.  Morewood,  9  Dowl.  669. 

Private  documents^  Where  private  account  books  of  the 
plaintiff  came  into  the  hands  of  the  defendant  as  his  agent, 
the  court  ordered  that  the  plaintiff  should  have  inspection  of 
them,  for  the  defendant  held  them  as  trustee  for  the  plaintiff. 
Jimes  V.  Palmer,  4  DowU  446.  So,  in  an  action  against  a 
sworn  broker  of  the  city  of  London,  for  negligence  in  making 
a  contract,  the  court,  on  application,  compelled  him  to  pro- 
duce his  books,  in  order  that  the  plaintiff  might  inspect  and 
take  a  copy  of  the  contract.  Browning  v.  Aylwin,  1  B.&C. 
204.  But  the  court  cannot  order  that  a  defendant  shall  have 
inspection  of  the  plaintiff's  books;  but  they  may,  if  they 
deem  it  necessary  for  the  ends  of  justice,  enlarge  the  time  for 
pleading,  to  enable  the  defendant  to  get  an  answer  to  a  bill  of 
discovery.  Whitter  v.  Crozalet,  2  T,  R.  683. 

Where  two  or  more  persons  are  parties  to  a  deed  or  other 
written  instrument,  and  only  one  part  has  been  executed,  who- 
ever has  the  custody  of  that  part,  holds  it  as  trustee  for  the 
other  parties,  and  the  court  will  oblige  him  to  give  them  in- 
spection of  it.  Blakey  v.  Porter,  1  Taunt.  386.  King  v.  Kvng, 
4  Taunt.  666.  Gigner  v.  Bayley,  5  Moore,  71.  Doe  d.  Mtyrrii 
V.  Roe,  1  Mees.  &  W.  207.  Reid  v.  Coleman,  2  0r.^M.  466. 
R.  V.  Mayor  of  Beverley,  8  Dowl.  140.  And  the  same,  if  « 
deed,  &c.  executed  by  one  person  only,  be  in  the  possession  of 
another.  Morrow  v.  Saunders,  1  Brod.  &  B.  318.  But  if  there 
have  been  several  parts  of  the  deed,  &c.  executed,  and  each 
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ptrty  had  one,  one  whose  part  has  been  destroyed  or  lost,  is 
not  eDtitled  to  an  inspection  or  copy  from  any  of  the  others, 
although  his  part  was  lost  or  destroyed  without  any  fault  upon 
his  part.  Street  y.  Broum,  6  Taunt»  302.    See  Mayor  of  Arundel 
?.  Bolmes,  8  DowL  1 18.    Nor  will  the  court  grant  inspection 
to  a  person  who  was  not  a  party  to  the  deed,  &c.  Brown  y. 
Bote,  6  Taunt.  263.    Ratcliffo  v.  Pleasbif,  3  Bing,  148.    Smith 
V.  Winter,  3  Meet.  &  fV.  309.  unless  he  claim  by  or  through 
some  person  who  was  a  party.   See  Bateman  v.  Phillips,  4 
Taunt.  161.    But  the  court  refused  to  compel  a  party  to  allow 
inspection  of  his  title  deeds,  to  a  person  who  supposed  that 
such  deeds  contained  a  reservation  of  manorial  rights  in  his 
favour,  where  it  did  not  appear  that  the  party  held  the  deeds 
as  trustee  for  the  applicant.  Pickering'  v.  Noyes,  1  B.  &  C.  262. 
Where  under  a  warrant  for  felony  against  a  plaintiff,  the  deed 
on  which  the  action  was  brought  was  taken  from  him,  the 
court  ordered  that  a  copy  of  it  should  be  furnished  to  him  to 
declare  upon.  Harris  v.  Aldrit,  2  CHt.  229.    So  the  court  will 
order  inspection  to  a  person,  for  the  purpose  of  his  ascertain- 
ing who  are  the  subscribing  witnesses,  in  order  to  subpoena 
them,  if  his  affidavit  show  that  he  has  neither  copy  nor  coun- 
terpart of  the  instrument,  and  that  the  production  and  proof 
of  it  at  the  trial  will  be  necessary  for  him.  Jnon.  2  Chit.  230. 
But  the  court  will  not  order  a  plaintiff  to  allow  an  officer  of 
stamps  to  inspect  the  instrument  on  which  he  has  declared,  to 
see  whether  it  is  on  a  forged  stamp ;    Chetwind  v.  Mamell,  1 
B.  &  P.  27 1 ;  or  order.the  plaintiff  to  deposit  bills  of  exchange, 
on  which  the  action  is  brought,  in  the  hands  of  the  officer  of 
the  court,  that  they  may  be  inspected,  in  order  to  ascertain 
whether  they  are  forgeries.  Hildyard  Y.Smith,  1  Bing.  451. 
and  see  Threlfall  v.  Webster,  Id.  161.     fVoolner  v.  Devereux,  9 
Dowl.  672,  10  Law  J.  201,  cp.    And  they  have  refused  inspec- 
tion of  an  agreement,  where  the  object  was  to  enable  the  de- 
fendant to  plead  in  abatement  the  nonjoinder  of  others.  Beale 
J.  Bird,  D.&R.l\9*    In  order  to  make  this  application  for 
inspection  of  a  deed,  &c.  it  seems  necessary  that  an  action 
shall  at  the  time  be  pending,  for  which  it  may  be  required ; 
Ex  p.  Partridge,  1  Har.  9^  W.  350 ;  and  the  affidavit  roust  ne- 
gative the  party's  having  any  copy  or  counterpart  of  the  in- 
strument. Morrow  v.  Saunders,  1  Brad.  &  B.  318.    The  court 
also  have  refused  to  order  inspection  to  be  given  of  a  deed, 
which  was  wanted  merely  for  the  purpose  of  moving  for  a  new 
trial.  Wood  V.  Morewood,  9  Dowl.  44,  10  Law  J.  53,  cp. 

Also,  if  a  defendant  have  in  his  possession  a  written  instru- 
ment requiring  a  stamp,  in  which  the  plaintiff  is  interested, 
and  which  may  be  necessary  as  evidence  for  him  at  the  trial, 
the  court  will  make  the  defendant  produce  it,  in  order  that  the 
plaintiff  may  have  it  stamped;  Bateman  y.  Phillips,  4  Taunt. 
157 ;  and  this  is  now  so  much  a  matter  of  ordmary  practice, 
m2 
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that  a  judge  at  chambers  will  make  an  order  to  that  effect, 
upon  sammons.  But  the  court  or  judge  vill  not  interfere, 
unless  the  applicant  be  interested  in  the  instrument  to  be 
stamped.  Taylor  v.  Osborne,  4  Taunt.  159,  n.. 

Also,  when  a  party  to  an  action  filed  an  affidavit  stating  the . 
substance  of  a  written  document,  but  not  annexing  it,  or  a 
copy  of  it,  Coleridge,  J.  ruled  that  the  other  party  had  a  right 
to  a  copy  of  it.  Tebbutt  v.  AmbUr,  7  Dowl.  674. 

Other  matters.']  In  an  action  for  goods  sold  and  delivered, 
or  worlc  done,  the  court  have  no  power  to  allow  an  inspection 
of  the  goods  or  work,  to  enable  the  plaintiff  to  give  evidence 
of  identity,  &c.,  Dell  v.  Taylor,  6  D.  &  i2.  388,  or  value,  Tur- 
quand  v.  Gtiardians  of  the  Strand  Union,  8  Dotal.  201,  9  Law 
J.  150,  ex.  In  an  action  for  infringing  a  patent  for  making 
lace,  the  court  refused  to  compel  the  plaintiff  to  produce  a 
specimen  of  the  patent  lace,  to  enable  the  defendant  to  prepare 
his  defence  to  the  action.  Crofts  y.  Peach,  1  Hodg.  110.  In 
an  action  by  a  shipowner  against  the  owners  of  goods  on 
board,  for  general  average,  the  court  refused  the  defendants 
an  inspection  of  the  protest  or  the  other  usual  documents. 
Twizell  V.  Allen,  ei  at.,  5  Mees.  &  fV.  337. 


SECTION  V. 

Rtde  to  discontinue. 

The  plaintiff  may  discontinue  his  action  before  verdict,  if 
he  wish  it,  by  obtaining  a  rule  from  the  clerk  of  the  rules  at 
the  master's  office  for  that  purpose.  The  court  have  allowed 
it,  after  demurrer  argued,  but  before  judgment ;  2  Saund.  74, 
n.  1 ;  and  even  after  a  special  verdict,  (that  not  being  complete 
and  final,)  but  it  was  considered  a  matter  of  great  favour. 
Price  V.  Parker,  1  Salk.  178.  But  it  is  never  allowed  after  a 
general  verdict.  Price  v.  Parker,  1  Salk.  178.  Anon.  I  Lev. 
48.  Goodenough  v.  Beetles,  2  O.  M.  &  R.  240,  or  after  a  writ 
of  inquiry  executed  and  returned,  Stevens  v.  Etherick,  Cartk. 
86,  or  after  a  peremptory  rule  for  judgment  on  demurrer. 
Turner  v.  Turner,  1  Salk.  179.  Before  plea  pleaded,  this  rule 
may  be  had  as  a  matter  of  course  from  the  derk  of  the  rules 
at  the  master's  office.  After  plea,  it  was  formerly  necessary  to 
obtain  the  consent  of  the  defendant's  attorney,  to  discontinue; 
but  now,  by  R.  G.  H.  2  W.  4,  s.  106,  "to  entitle  a  plaintiff  to 
discontinue  after  plea  pleaded,  it  shall  not  be  necessary  to  ob- 
tain the  defendant's  consent ;  but  the  rule  shall  contain  an 
undertaking  on  the  part  of  the  plaintiff  to  pay  the  costs,  and 
a  consent  that  if  they  are  not  paid  within  four  days  after  tax- 
ation, defendant  shall  be  at  liberty  to  sign  a  non  pros."    But 
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Inhere  the  plaintiff  gave  this  undertaking  and  obtained  the 
role,  but  did  not  pay  the  costs ;  and  the  defendant,  instead  of 
signing  judgment  of  rum  pros,  applied  for  and  obtained  a  rule 
nisi  for  judgment  as  in  case  of  a  nonsuit :  the  court,  upon  this 
appearing,  discharged  the  rule  with  costs.  Cooper  v.  HoUoway, 
1  Hodff,  76.  In  all  other  cases  the  action  is  not  deemed  to  be 
discontinued,  until  the  costs  are  paid,  Moiling  v.  Biichholtz,  3 
M.SlS.  153.  Wkitmore  y.  mUianu,  6  T.  R.  765,  unless  the 
defendant  be  in  custody ;  White  v.  Oompertz,  5  B.  &A.  905  ; 
and  where  the  plaintiff,  instead  of  paying  costs,  proceeded  in 
the  action,  and  obtained  a  yerdict,  the  court  refused  to  set 
aside  the  yerdict,  and  order  a  discontinuance  to  be  entered. 
Edgington  v.  Proudman,  1  Dowl.  152.  Formerly,  however, 
where  the  costs  were  taxed  and  paid,  the  discontinuance  had 
rdation  back  to  the  time  when  the  rule  was  obtained ;  Brandt 
y.  Peacock,  1  B.  &  C.  649 ;  but  how  far  that  would  be  holden 
now,  may  be  doubted.  As  to  the  costs,  see  Rivis  v.  Hatton, 
8  Dowl.  164,  S,  C.  nom.  Riois  y.  Watson,  9  Low  /.  100,  ex. 

But  where  a  defendant  pleads  puis  darrem  continuance,  the 
plaintiff  may  have  a  rule  or  order  to  discontinue  without  pay- 
ment of  costs.  WoUen  y.  Smith,  9  Ad.  &  El.  505,  8  Law  J,  122, 
qh.  In  some  cases,  also,  under  peculiar  circumstances,  the 
court  will  allow  a  plaintiff  to  discontinue  without  payment  of 
costs.  See  Ames  y.  Ra^g,  2  Dowl.  35.  And  where  a  plaintiff 
obtained  a  verdict,  which  was  set  aside  and  a  new  trial  granted; 
and  the  plaintiff,  instead  of  proceeding  to  the  new  trial,  dis- 
continued the  action,  the  court  held  that  he  was  not  liable  to 
the  costs  of  the  former  trial.  Gray  y.  Cox,  8  D.  &  i2.  220.  See 
Patterson  v.  Powell,  2  Dowl.  738.  A  rule  to  discontinue  with- 
out costs,  is  often  drawn  up  by  consent. 


CHAPTER  IV. 
Pleading  and  other  proceedings,  to  issue. 

SECTION  I. 

Security  for  costs. 

In  what  cases.}  Ordering  a  plaintiff  to  give  security  for  costs 
is  a  matter  entirely  in  the  discretion  of  the  court.  M'CuUock 
y.  Robinson,  2  New  Rep.  353.  But  the  court  will  not  order  a 
defendant  to  find  such  security,  except  a  defendant  in  replevin. 
Sellfy  y.  Cruchley,  1  Brod.  &  Bing.  505,  but  see  HeskettY.  Biddle, 
I  Hodg.  119,  3  Dowl.  634.    The  following  are  the  cases,  in 
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yiAaA  a  plaintiff  is  usually  required  to  give  security  for 
costs. 

1.  Where  the  plaintiff  is  permanently  resident  abrasd, 
Baker  v.  Har^raves,  6  T.  R.  697.  Pray  v.  JSrKe,  1  T,  R.  267. 
Ganesford  ▼.  Lery,  2  H.  BL  118.  Demannf  t.  Ja/Ason,  13 
i¥ice,  603.  X>rury  v.  Johnacn,  Id,  489,  even  although  he  be 
the  king  of  a  foreign  state,  Don  Pedro  v.  Robinaen,  6  Jd.  & 
£{.  601.  OfAo  V.  Wright,  6  Dow^  12,  or  although  he  went 
abroad  since  the  commencement  of  the  action,  Gumey  v.  Keif, 

3  Dowl.  559,  the  court  upon  application  wiH  stay  the  proceed- 
ings in  the  action,  until  he  give  security  for  costs.  But  where 
the  plaintiff  is  abroad  for  a  temporary  purpose,  the  court  wiH 
not  make  him  give  security  for  costs.  Ford  v.  Bouchers,  1  Hodg, 
58.     Taylor  v.  Prasey,  2  Dowl,  622.     Prodeham  v.  Myen, 

4  Dowl,  260.  1  Har.  &  W,  526.  (TLawler  y.  Me  Donald, 
8  TaufU.  736.  Cole  v.  Beale,  7  Moore,  613.  In  WeOs  t. 
Barton,  2  Dowl.  160,  Patteson,  J.  took  this  distinction: 
where  the  absence  is  temporary,  if  the  plaintiff  were  abroad  it 
the  commencement  of  tiie  action,  he  shall  find  security  for 
costs ;  but  if  he  went  abroad  after  the  commencemeni  he 
shall  not.  But  this  distinction  is  not  recognized  in  the  Cobbt 
mon  Pleas.  Ford  v.  Boucher,  1  Hodff.  58.  So  if  an  English- 
man  be  abroad  by  compulsion,  as  when  he  is  a  prisoner  of 
war,  TuUock  v.  Crowley,  1  Taunt.  18,  or  serving  in  some 
public  office  under  government  in  the  colonies.  Ld.  Nugent  v. 
Harcourt,  2  Dowl,  578.  Epermg  v.  Chiffenden,  7  Doud,  536^ 
or  serving  in  the  army  there,  or  the  like,  he  shall  not  be 
obliged  to  find  security  for  costs.  So,  if  the  plaintiff  be  a 
foreigner,  serving  abroad  on  board  an  English  ship,  the  cout 
will  not  require  from  him  security  for  costs.  Henshen  v.  Garvet, 
2  H.  Bl.  383.  Jacobs  v.  Stevenson,  1  B.  &  P.  96.  Maria  v.  Hail, 

2  B.  &  P.  236.  So,  a  foreigner  in  this  country,  although  his  per- 
manent residence  be  abroad,  yet  as  long  as  he  remains  in  this 
country,  be  shall  not  be  compelled  to  find  security  for  costs. 
Porrier  v.  Caster,  1  H.  Bl.  106.    Anon.  8  Taunt.  737.    Awm. 

3  Moore,  78.  Civagno  v.  Hassan,  6  Taunt.  20.  Dowling  v. 
Harman,  6  Mees,  &  W.  \3l,  but  see  Oliva  y,  Johnson,  5B.&A. 
908.  semb.  cont.  Also  where  the  plaintiff  was  a  foreigner,  but 
in  the  habit  of  residing  four  months  in  every  year  in  this 
country,  and  was  a  man  of  property,  the  court  of  CommoD 
Pleas  refused  to  oblige  him  to  give  security  for  costs  ;  DunU 
V.  Matheson,  8  Taunt.  711 ;  andf  the  same,  where  the  plaintiff, 
a  foreigner,  was  captain  of  a  ship,  and  in  the  habit  constantly 
of  sailing  to  and  from  the  ports  in  this  country.  Nelson  ▼. 
Ogle,  2  Taunt.  253.  So  the  court  will  not  compel  a  foreign 
ambassador  to  give  security  for  costs,  although  by  a  fictioii  of 
the  law  of  nations,  he  is  deemed  to  be  a  resident  in  the  coootry 
which  sent  him.  Due  de  MonieUano  v.  ChrisHn,  5  M.&S,  503. 
So,  a  peer,  though  resident  abroad,  will  not  be  compelled  to 
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give  lecority  for  costs.  Earl  Ferran  v.  Robbitu,  2  DowL  636. 
But  in  all  cases  where  a  plaintiff  shall  be  obliged  to  give 
security  for  costs,  on  the  ground  of  his  residing  abroad,  a 
plaintiff  residing  in  Ireland,  Fitzgerald  v.  fVhitmore,  1  T.  R, 
362.  Mahon  v.  Martinet,  4  Moore,  356.  Moloney  v.  Smith, 
1  Me  del,  &  r.  213.  Limerick  Railway  Co,  v.  Fraaer,4  Bing. 
394,  or  Scotland,  Mc  Clean  v.  Austin,  1  Tidd,  579,  or  any 
other  place  out  of  the  jurisdiction  of  the  court,  will  in  like 
manner  be  ordered  to  find  security.  Also  what  has  been 
abore  mentioned  as  to  plaintiffs  generally,  may  be  considered 
as  applying  to  plaintiffs  in  error.  Lewis  v.  Ovens,  5  B.^A. 
265.  And  in  cases  where  the  court  will  thus  order  security 
to  be  giiren  for  coats,  they  will  do  so,  although  it  may  appear 
that  the  defendant  has  no  real  defence  to  the  action,  Burd  t. 
Botham,  E.  37  G.  3,  MS.  B.  2842.  Edinburgh  RaUway  Co,  t. 
Dawson,  7  DowU  573,  or  although  the  plaintiff  sue  only  as 
executor.  Chevalier  v.  Pinnis,  1  Brod.  &  £.  277.  Chamberlain 
V.  Chamberlain,  1  Doiu)l,  366,  or  sue  in  f&rmd  pauperis;  Fobs 
T.  Wagner,  2  Dowl.  499 ;  but  see  Andrews  v.  Morris,  7  DowL 
712;  or  although  the  action  be  brought  by  the  permission  of 
the  court  of  Chancery,  Oliva  v.  Johnson,  5  B.  &  ^.  908, 
Although  otherwise  if  it  be  brought  by  order  of  the  court.  Id. 
Semb,  And  it  will  be  no  answer  in  these  cases  to  say,  that 
the  defendant  also  resides  abroad.  Baxter  v.  Morgan,  2  Marsh. 
80,  6  Taunt,  379*  If  however  the  action  be  brought  by  two 
plaintiffs,  and  one  of  them  alone  reside  abroad,  as  in  that  case 
there  is  one  person  in  this  country  to  answer  for  the  costs,  if 
costs  should  be  awarded,  the  court  will  not  oblige  the  other 
to  find  security.  Anon.  7  Taunt.  307.  Mc  Connel  t.  Johnson, 
1  East,  431.  Anon.  1  Dowl.  300.  Anon.  2  Oromp.  &  /.  88. 
Orry.  Bowles,  1  Hodg.  23.  Doe  d.  Bawden  t.  Roe,  /d.  315. 
but  see  Limerick  Railway  v.  Fraser,  1  Bing.  394. 

2.  Where  the  plaintiff,  after  causing  the  defendant  to  be 
arrested,  removed  his  furniture,  and  absconded  to  avoid  a 
charge  of  bigamy,  Gumey,  B.  ordered  him  to  give  security  for 
costs.  Rogers  v.  Bangor,  4  Dowl.  411,  but  see  Lloyd  v.  Davis, 

1  Tyr.  533. 

3.  The  court  will  not  make  a  plaintiff  give  security  for  costs, 
merely  because  he  is  poor,  or  even  insolvent ;  Field  v.  Carron, 

2  fV.  Bl.  27.  Morgan  v.  Evans,  7  Moore,  344.  Ross  v.  Jacques, 
8  Mees.  &  ^.  135.  Gregory  v.  Elvidge,  2  Cr.kM.  336 ;  but 
if  a  plaintiff,  after  commencing  an  action,  take  the  benefit  of 
the  insolvent  act,  and  the  action  be  continued  by  his  assignees 
for  the  benefit  of  his  estate,  Heaford  v.  Afc  Knight,  2B.9iC. 
579,  or  indeed  whether  assignees  be  appointed  or  not,  Doyle  v. 
Anderson,  2  Dowl.  596,  but  see  Snow  v.  Townsend,  6  Taunt. 
123,  or  if  he  become  a  bankrupt,  and  the  action  be  continued 
by  his  assignees  for  the  benefit  of  his  estate,  Webb  v.  Ward,  7 
T.  R.  296.    Mason  v.  PolhiU,  1  Cr.  &  M.  620,  or  be  continued 
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^ectment  for  the  same  property ;  Doe  v.  Alston,  I  T.  R,49l; 
the  motion  should  be,  to  stay  proceedings  in  the  second  eject- 
ment, until  the  costs  of  the  first  were  paid.  Id,  per  BuUer,  J. 

9.  The  cases  we  have  been  considering,  are  those  in  which 
the  plaintiff  is  required  to  give  security  for  costs  at  the  instance 
of  the  defendant.  But  if  a  wife,  living  apart  from  her  hus- 
band, bring  an  action  in  his  name,  or  in  the  joint  names  of 
both,  without  his  consent,  the  court  at  the  instance  of  the 
husband  will  stay  the  proceedings,  until  Indemnity  is  given  to 
him  against  costs.  Harrison  et  ux.  v.  Almond,  1  Har.  &  fV. 
119,  4  Dowl.  321.  But  the  defendant  in  such  a  case  cannot 
demand  security  for  costs.  Mingotti  v.  Drummond,  1  Ld,  Ken, 
A^\),  And  see  Chambers  v.  Donaldson,  9  East,  470.  And  see 
post,  p,  263. 

Application.}  Formerly  it  was  required  that  a  previous  appli- 
cation should  be  made  to  the  plaintiff  or  his  attorney  for  secu- 
rity for  costs,  before  the  defendant  applied  to  the  court.  Bass 
V.  Clive,  3  Af.  &  S.  283.  And  as  this  is  a  rule  to  stay  proceed- 
ings, in  the  Common  Pleas  it  is  still  necessary  to  make  such 
previous  application  before  you  move.  Adams  v.  Broum,  1  Dowl. 
273.  Huntley  v.  Bulwer  et  aU,  6  Dowl.  633.  But  in  the  court 
of  Queen's  Bench,  BaUlie  y.  De  Bemales,  1  B.  &  ^i  331,  and 
Exchequer,  Jones  v.  Jones,  2  Cromp.  &  /.  207,  1  Dowl.  313. 
Fountain  v.  Steele,  5  Dowl.  331,  such  previous  application  is 
necessary  only  to  entitle  you  to  have  the  rule  nisi  drawn  up 
with  a  stay  of  proceedings. 

By  R.  G.  H.  2  W.  4,  s,  98,  "  an  application  to  compel  the 
plaintiff  to  give  security  for  costs,  must  in  ordinary  cases  be 
made  before  issue  joined."  See  Fletcher  v.  Law,  1  Har.  &  W. 
430.  Gurney  v.  Key,  Id.  203,  3  Dowl.  559.  fVtlson  v.  Afin- 
chin,  1  Dowl.  299.  Bokrs  v.  Sessions,  2  Dowl.  710.  After 
verdict,  and  a  new  trial  granted,  Patteson  J.  refused  the  appli- 
cation ;  Oxenden  v.  Cropper,  4  Dowl.  574.  1  Har.  &  W.  642 ; 
and  the  court  of  Exchequer,  in  another  case,  refused  to  order 
further  security  beyond  that  already  given.  Alivon  v.  Furmval, 
2  Cr,  &  M.  555.  And  in  all  applications  after  issue  joined,  it 
must  appear  that  they  were  made  without  delay  after  the 
defendant  became  acquainted  with  the  facts  which  entitle  him 
to  move.  fVainwright  v.  Bkmd,  2  Cr.  M,  &  R,  740.  For- 
merly,  after  a  defendant  had  agreed  to  take  short  notice  of 
trial,  he  could  not  apply  for  security  for  costs,  that  being 
deemed  a  waiver  of  his  right,  to  make  the  application ;  Michel 
▼.  Parishi,  2  H,  Bl.  593.  Duke  de  Montellano  v.  Gardas,  1 
Bing.  67  ;  but  it  is  now  holden  otherwise,  provided  the  appli- 
cation be  made  before  issue  joined,  as  above  mentioned, 
Dowling  V.  Harmon,  6  Mees.  &  ^.  131.  And  if  the  defendant, 
before  issue  joined,  was  not  aware  of  the  plaintiff's  residing 
abroad,  or  other  ground  of  applying  for  security  for  costs,  be 
m3 
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may  then  make  tiie  application,  even  alter  issue  joined,  pn^ 
vided  he  do  so  promptly,  and  before  he  takes  any  further  step 
in  the  cause;  fVainivrigkt  v.  Bland,  2  Or.  M.  &  12.  740. 
Harvey  v.  Jacob,  IB.9lA.  159.  See  Broum  v.  fVright,  I  DmU. 
95.  Duncan  v.  Stmt,  5  B.  &  ^.  702.  Wilson  y.  MtncMn,  2 
Tyr»  166.  Jones  v.  /ones,  2  Cromp,  &  J.  207.  Walters  ▼. 
FrythaU,  5  £a«^  338.  Foungr  v.  Risworth,  8  ^d.  &  £<.  479,  n; 
and  before  issue  joined,  the  above  rule  gives  the  court  a  dis- 
cretion to  grant  the  application,  although  the  defendant  may 
have  taken  a  step  in  the  cause,  after  he  had  knowledge  of  the 
plaintiflfs  being  abroad,  &c.  Fletcher  v.  Lew,  5  Nev.  ^  Af.  351. 
J^  V.  Wills,  3  DowL  6.  Where  a  plaintiff  went  to  reside 
abroad  after  his  cause  was  set  down  in  the  demurrer  paper,  the 
court,  on  an  application  for  security  for  costs,  ordered  tlie 
demurrer  to  be  argued,  and  that  if  judgment  should  be  for  the 
plaintiff,  his  further  proceedings  should  be  stayed  until  he 
should  give  the  security  required.  Kemble  v.  Mills,  1  Man.  &  Or. 
565.  On  the  other  hand,  the  application  cannot  be  made  until 
after  appearance.  De  la  Preuve  v.  Duo  de  Biron,  4  T.  R.  697. 
But  if  there  be  two  defendants,  and  one  appear,  he  may  apply 
for  security  for  costs,  although  an  appearance  have  not  been 
entered  for  the  other.  Carr  v.  Shaw,  6  T.  R.  496.  If  the  role 
nisi  be  granted  on  the  last  day  of  term,  it  cannot  be  drawn  up 
with  a  stay  of  proceedings.  Oronow  v.  Pointer,  3  Dowl.  571. 

Formerly  it  was  deemed  necessary  in  the  affidavit,  to  state 
the  stage  of  the  proceedings ;  LuzaletH  v.  Powell,  1  Monk. 
376 ;  and  it  may  be  prudent  still  to  do  so.  But  the  court  of 
Exchequer  have  holden  this  to  be  unnecessary ;  for  if  the  mo- 
tion be  too  late,  it  will  be  for  the  other  party  to  show  it,  if  he 
object  to  the  application  on  that  ground.  Cole  v.  Beardy,  5 
Dowl.  161.  Jones  v.  Jones,  2  Cromp.  &  /.  207.  That  oonrt 
have  also  holden  that  an  affidavit  stating  the  deponent's  belief 
as  to  the  plaintiff  residing  abroad,  is  sufficient ;  Dowling  ▼• 
Harman,  6  Mees.  &  ^.131,  9  Law  J.  53,  e». ;  although  the 
contrary  was  before  holden  by  Patteson  J.  Sandys  v.  Hohler,  6 
DowL  274. 

The  rule,  if  granted,  is  merely  a  rule  to  stay  the  plaintiffs 
proceedings,  until  security  be  given  for  costs :  the  court  will 
not  superadd  to  it,  the  term  that  if  security  be  not  given  within 
a  certain  time,  the  defendant  shall  be  at  liberty  to  sign  judg- 
ment as  in  case  of  nonsuit,  Kelly  v.  Brown,  5  Dowl,  264,  or 
the  like,  nor  will  they  even  order  the  security  to  be  gi^en 
within  any  fixed  time.  Broughton  v.  Jeremy,  1  Har.  &  W,  525. 
But  where  the  defendant,  applying,  is  in  custody  at  the  suit 
of  the  plaintiff  in  the  action,  the  court  will  make  it  part  of 
the  rule,  that,  if  security  for  costs  be  not  given  within  a  cer- 
tain time,  the  defendant  shall  be  discharged  out  of  custody, 
on  filing  common  bail.  In  discussing  the  matter  of  the 
rule,  however,  upon  cause  being  shown,  the  court  will  not 
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enter  into  the  merits  of  the  case.  Cvragno  v.  Hiuun,  6 
Taunt,  20.  The  secarity  to  be  given,  must  be  such  as  the 
master  may  approve  of.  And  it  must  be  for  the  costs 
already  incurred,  as  well  as  for  those  which  may  afterwards 
accrue.  Harvey  v.  Jacob,  i  B.  &  ^.  159.  But  see  Oxenden  y. 
Cropper^  4  Dawl.  574,  per  Pixtteson  J.  cont, 

U  the  security  be  g;iven,  and  the  sureties  afterwards  turn  out 
to  be  insolvent,  the  court  vdll  not  relieve  the  defendant,  by 
again  staying  the  proceedings  until  fresh  security  be  given ; 
Jones  v.  Jacobs,  2  DowL  442 ;  nor  will  the  court  increase  the 
amount  of  the  security  already  given.  Alivon  v.  Fumived,  2  Cr. 
&  M,  555.  Kent  v.  Poole,  7  Dowl.  572.  On  the  other  hand, 
the  court  will  not  cancel  the  security  given,  upon  the  plain- 
tiff's return  to  England,  although  he  swear  that  he  intends 
permanently  to  reside  here.  Badnail  v.  Haylay,  4  Mees,  &  W, 
535,  8  Law  J,  46,  ex. 

Time  for  pleading  after  it.']  If  the  time  for  pleading  be  out, 
at  the  time  the  plaintiff  gives  the  security,  still  he  cannot  sign 
judgment  as  for  want  of  a  plea  until  the  day  next  following. 
Decker  v.  Thompson,  3  B.  &  P.  319. 


SECTION  II. 

P(trticulars  of  demand,  S^c* 

With  declaration,]  By  R.  G.  T.  1  W.  4,  s.  6,  "with  every 
declaration  (if  delivered),  or  with  the  notice  of  declaration  (if 
filed),  containing  counts  in  indebitattts  assumpsit  or  debt  on 
simple  contract,  the  plaintiff  shall  deliver  full  particulars  of  his 
demand  under  those  counts,  where  such  particulars  can  be 
comprised  within  three  folios ;  and  where  the  same  cannot  be 
comprised  within  three  folios,  he  shall  deliver  such  a  statement 
of  the  nature  of  his  daim,  and  the  amount  of  the  sum  or 
balance  which  he  claims  to  be  due,  as  may  be  comprised  within 
that  number  of  folios.  And  to  secure  the  delivery  of  particu- 
lars in  all  such  cases,  it  is  further  ordered,  that  if  any  dedara. 
tion  or  notice  shall  be  delivered  without  such  particulars,  or 
sudi  statement  as  aforesaid,  and  a  judge  shall  afterwards  order 
a  delivery  of  particulars,  the  plaintiff  shall  not  be  allowed  any 
costs  in  respect  of  any  summons  for  the  purpose  of  obtaining 
such  order,  or  of  the  particulars  he  may  afterwards  deliver." 

The  only  effect  of  nondelivery  of  particulars  with  the  de- 
claration, as  thus  ordered,  will  be,  the  loss  of  costs,  if  full  par- 
ticulars of  demand  be  afterwards  ordered.  And  where  in  an 
action  in  the  Exchequer,  particulars  were  annexed  to  the  de* 
daration,  but  by  mistake  they  were  intituled  in  the  King's 
Bench ;  and  in  three  days  after,  the  plaintiff  percdving  his 
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mistake  deliyered  particulaTB  properiy  intituled,  and  afterwards 
signed  judgment,  because  the  defendant  had  not  pleaded  within 
the  time  limited  for  that  purpose,  calculated  from  the  delivery 
of  the  declaration:  the  defendant  contended  that  the  time 
should  be  reckoned  from  the  redelivery  of  the  particulaiB; 
but  the  court  held  otherwise,  for  the  plaintiflf  might  have  de- 
Uvered  his  declaration  without  any  particulars,  and  besides 
the  particulars  as  re-delivered  were  merely  a  substitution  for 
those  originally  annexed  to  the  declaration.  J<me$  v.  Fowler,  i 
CkUe,  256. 

Annexed  to  the  record.']  By  R.  G.  T.  1  W.  4,  s.  6,  also,  it  is 
further  ordered,  "  that  a  copy  of  the  particulars  of  demand, 
and  also  particulars  (if  any)  of  the  defendant's  set-off,  shall  be 
annexed  by  the  plaintiff's  attorney  to  every  record,  at  the  time 
it  is  entered  with  the  judge's  marshal."  The  particulars  of 
demand  being  thus  annexed  to  the  record,  dispenses  with  proof 
of  them  at  the  trial.  Macarthy  v.  Smiih,  8  Bing.  185.  But 
if  there  be  any  material  difference  between  them  and  the  par- 
ticulars delivered  with  the  declaration,  or  under  a  judge's 
order,  the  defendant  should  be  prepared  to  prove  the  latter,  if 
he  would  wish  to  confine  the  plaintiff  to  them  in  his  evidence 
at  the  trial.  See  Morgan  v.  Harris,  2  7V»  385.  As  to  particu- 
lars  of  set-off,  it  is  only  in  case  they  are  ordered  by  a  ju<^ 
that  the  defendant  is  bound  to  deliver  them ;  but  when  thus 
ordered,  and  the  defendant  delivers  them,  the  plaintifTs  attor- 
ney is  bound  to  annex  them  to  the  record,  as  above  mentioned. 
And  where,  to  a  plea  of  set-off, }  articulars  were  annexed,  witli- 
out  any  order  of  a  judge  for  that  purpose ;  and  at  the  trial  it 
was  objected  that  no  evidence  could  be  given  of  the  set-off,  as 
the  particulars  were  intituled  in  the  Exchequer  instead  of  the 
King's  Bench :  Littledale,  J.,  held  that  the  mistake  was  imma- 
terial, as  the  particulars  had  not  been  delivered  under  a  judge's 
order.  Letois  v.  Hilton,  5  DotcL  267. 

Delivered  under  judges  order.]  In  all  cases  where  the  cause 
of  action  is  not  fully  and  specifically  disclosed  by  the  declara- 
tion, or  by  the  particulars  (if  any)  annexed  to  it  as  above 
mentioned,  the  defendant  may  obtain  the  particulars,  or  far- 
ther and  better  particulars,  by  application  to  a  judge  at  cham- 
bers, upon  summons.  In  actions  of  indebitatus  assumpsit  and 
debt  on  simple  contract,  the  declaration  being  general,  it  is 
the  common  practice  thus  to  obtain  particulars  of  the  plain- 
tiff's demand.  In  an  action  against  the  marshal  for  an  escape, 
the  court  have  ordered  the  plaintiff  to  give  the  particulars  of 
the  cause  of  action.  Webster  v.  Jones,  7  D,  St  R.  774.  Davit 
V.  Chapman,  6  Ad.  &  El.  767.  In  an  action  against  an 
auctioneer,  to  recover  a  sum  deposited  with  him  on  the  sale 
of  an  estate,  the  court  will  order  the  plaintiff  to  give  particu- 
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Ian  of  any  objections  to  the  titles  arising  from  matters  of  fact, 
but  not  of  any  objections  in  point  of  law.  Roberta  y.  Rolands, 

3  Mees.  &  W.  543.  But  in  trespass,  trover,  or  case,  the  court 
or  a  judge  will  not  grant  a  rule  or  order  for  particulars,  Stan- 
nard  v.  UUitkome,  3  Bing.  N.  C.  326,  unless  the  defendant  by 
affidavit  state  that  he  does  not  know  for  what  cause  of  action 
the  plaintiff  is  proceeding.  Snellinff  v.  ChmnelUf  5  DowL  80. 
Nor  will  the  court  order  a  plaintiff  to  give  a  particular  of  spe- 
cial damage  laid  in  his  declaration.  Retallick  y.  HawkeSf  1 
Mea.  &  TV,  573.  In  an  action  upon  a  warranty  of  a  horse, 
also,  the  court  refused  to  order  a  particular  of  the  unsound- 
ness. Pylie  Y.  Stephen^  6  Meet.  &  H^.  813.  So  in  an  action  on 
a  bill  of  exchange,  where  the  declaration  contained  but  one 
count,  the  court  refused  to  order  particulars,  and  said  that  it 
was  never  granted  unless  a  very  strong  case  were  made  out, 
showing  the  necessity  for  it.  Brooks  v.  Parlor,  3  Bing.  N.  C. 
29!,  see  Dawes  v.  Jnstruther,  2  Mees.  &  fT.  817. 

Formerly  in  some  of  the  courts,  the  application  could  not 
be  made  until  after  the  defendant  had  appeared.  But  now, 
by  R.  G.  H.  2  W.  4,  s.  47,  "a  summons  for  particulars  and 
order  thereon  may  be  obtained  by  a  defendant  before  appear- 
ance, and  may  be  made,  if  the  judge  think  fit,  without  the 
production  of  any  affidavit."  The  only  effect  however,  of  ob- 
taining the  order,  is,  to  stay  the  plaintiff's  proceedings  in  the 
action,  until  he  deliver  the  particulars ;  the  defendant  will  not 
be  allowed  to  nonpros  him,  Burgess  v.  Stcayne,  7  B.&C,  485. 
Sutton  y.  Clarke,  8  Bing.  1 65.  Somers  v.  King,  1  D,&R.  125, 
nor  will  the  court  discharge  the  defendant,  if  in  custody,  Gratt 
V.  WiUis,  5  Dowl.  715,  nor,  by  rule  or  otherwise,  compel  him 
to  deliver  the  particulars.  Kirby  v.  Snowdon,  4  DowL  191.  Cane 
V.  Spinks,  7  DowL  27.  If  the  defendant,  after  obtaining  an 
order  for  particulars,  abandon  it,  for  the  purpose  of  compelling 
the  plaintiff  to  proceed  in  the  action,  it  is  not  sufficient  for  him 
merely  to  give  notice  to  that  effect,  he  must  have  the  order 
actually  disposed  of,  by  getting  it  rescinded.  Wickens  v.  Cox, 

4  Mees.  &  W.  67. 

In  ejectment,  the  court  will  stay  the  proceedings,  until  the 
lessor  of  plaintiff  give  the  particulars  of  the  premises  for  which 
the  action  is  brought;  Doe  v.  Duke  of  Newcastle,  7  T.  R. 
332,  n. ;  and  in  ejectment  for  a  forfeiture,  until  he  give  parti- 
culars of  the  breaches  of  covenant,  &c.,  on  which  he  intends 
to  rely.  Doe  v.  Phillips,  6  T.  R.  697.  But  in  covenant  for  not 
repairing,  the  court  will  not  order  the  plaintiff  to  give  particu- 
lars of  the  want  of  repairs.  Sowter  v.  Hitchcock,  5  DowL  724. 

Particulars  of  set-off  or  payment.']  The  court  will  order  a 
defendant  to  deliver  particulars  of  his  set-off,  in  the  same  cases 
in  which  they  would  make  him  deliver  particulars  of  his  de- 
mand, if  he  had  brought  an  action  to  recover  the  amount.    If 
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he  ddiTer  them,  the  plaintiff,  we  have  sees,  ante,  p.  252,  is 
bound  to  annex  a  copy  of  them  to  the  record,  at  the  time  he 
enters  it  with  the  judge's  marshal. 

So.  where  there  is  a  plea  of  imyment,  the  court  will  order 
the  defendant  to  give  the  plaintiff  a  particular  of  it.  Jrekmiy^ 
T^OfnfMon,  4  Bing.  N.  C.  716. 

Delivery  of  pctrticulan.']  The  particulars  delivered  under » 
judge's  order,  should  be  made  out  with  sufficient  certainty  and 
particularity ;  otherwise  a  judge  will  order  the  plaintiff  to  ghre 
further  and  better  particulars.  Giving  particulars  as  general 
as  the  declaration  itself,  would  be  deemed  a  contempt  of  the 
order.  Brown  v.  Watts,  I  Taunt.  353.  But  there  is  no  objeo 
tion  to  refer  generally  in  such  particulars,  to  an  account  alrokdy 
delivered.  Hatchet  v.  Marshall,  Peake,  172.  Formerly  it  was 
holden  that  a  plaintiff,  in  his  particulars,  was  obliged  to  insert 
the  different  items  on  the  credit,  as  well  as  on  the  debit  side; 
MitcheU  v.  fVright,  1  Esp.  280.  Adlington  v.  Appleton,  2 
Camp,  410;  but  this  is  no  longer  insisted  upon,  see  Diet,  per 
Patteson,  J.  in  Smith  v.  Eldridge,  1  Har.  &  fV.  527, 5  NeD.kM. 
410, 408,  nor  will  the  court  compel  the  plaintiff  to  do  so.  Pen- 
prase  v.  Crease,  1  Mees,  &  fV.  36.  But  if  in  his  particulars  he 
do  give  credit  for  payments,  it  will  not  be  necessary  for  the 
defendant  to  plead  them,  R.  G.  T.  I  Vict,  and  see  Eastwick  v. 
Harmon,  6  Mees.  &  fV.  13.  Bosley  v.  Moore,  8  Dowl.  375. 
Morris  v.  Jones  et  aL,  10  Law  J.  165,  and  the  particulars  will 
be  evidence  of  them  for  the  defendant.  Kenyan  t.  Wiages,  2 
Mees.  &  fV.  764.  If  on  the  other  hand  the  plaintiff  make  a 
mistake  in  his  particulars,  he  may  have  leave  from  a  judge, 
upon  summons,  to  amend  them.  See  Staples  et  al.  v.  Holds- 
worth,  4  Bing.  N.  cm.  Jones  v.  Corry  et  al.,  9  Law  J 
177,  cp.  But  he  cannot  remedy  the  defect,  by  delivering  a 
second  particular,  without  a  judge's  order  for  that  purpose* 
Brown  v.  fVatts,  I  Taunt.  353,  unless  by  consent. 

The  form  of  the  bill  of  particulars,  may  be  thus :  **  This  ac- 
tion is  brought  to  recover  the  [amount"  or  "balance']  of  the 
folhwing  account."  Then  set  out  the  account,  and  conclude 
thus :  "  The  above  are  the  particulars  of  the  plaintiff's  demand 
in  this  action ;  and  the  said  plaintiff  intends  at  the  trial  to  rehf 
onaUor  every  of  the  counts  in  the  declaration  in  this  cause  for 
.  the  recovery  of  the  same :" — to  be  intituled  in  the  court  and 
cause,  and  signed  and  directed  as  an  ordinary  notice.  If  the 
particulars  can  be  comprised  within  three  folios,  the  copT 
annexed  to  the  declaration  must  be  given  in  full ;  if  not,  it 
may  be  such  a  statement  of  the  cause  of  action  as,  although 
not  stating  the  particulars,  will  show  with  sufficient  certainty 
for  what  the  action  is  brought.  But  the  copy  delivered  under 
the  judge's  order,  must  show  the  particulars  of  the  cause  of  ae- 
tion«  fully  and  explicitly,  as  has  been  ahready  mentioned.  Tltf 
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particulars  in  ejectment  and  other  casei^  can  readily  be  framed 
from  the  above  form. 

If  there  be  a  mistake  in  the  particulars  as  to  dates,  Mihoood 
v.  Walter,  2  Taunt,  224.  Flermng  v.  Crisp,  5  Dowl.  454,  or 
other  matter.  Day  ▼.  Bower,  1  Camp,  69,  n.  Darts  v.  Edwairdg, 
3Af.  ft  5.  380.  Harrison  v.  Wood,  8  Binff.  371.  Lambirth 
▼.  iio/,  /(i.  4 1 1 .  Green  y.  CiorA,  1  Dotc^  1 8.  Tenny  ▼.  Moody, 
3  StRg*.  3.  Spencer  v.  Ba^«i,  1  Ga<e,  108,  which  does  not  de- 
ceive or  mislead  the  opposite  party,  it  will  not  be  deemed  ma- 
teriaL  Nor  can  a  variance  between  the  particulars  and  the 
writ,  in  the  cause  of  action,  be  made  the  subject  of  objection, 
at  least  before  declaration.  Addis  v.  Jones,  3  Dowl,  164.  S.C. 
nam,  Davies  v.  Jones,  1  Cr.  Af .  &  R.  582. 

Time  for  pleading  after  i*.]  By  R.  G.  H.  2  W.  4,  s.  48,  "  a 
defendant  shall  be  allowed  the  same  time  for  pleading,  after 
the  delivery  of  particulars  under  a  judge^s  order,  which  he  had 
at  the  return  of  the  summons ;  nevertheless  judgment  shall 
not  be  signed  till  the  afternoon  of  the  day  after  the  delivery  of 
the  particulars,  unless  otherwise  ordered  by  the  judge."  But 
where  the  order  for  particulars  is  refused,  the  practice  in  this 
respect  is  not  so  well  defined  or  ascertained.  The  court  of 
King's  Bench  held  that  the  plaintiff  could  not  sign  judgment 
as  for  want  of  a  plea,  on  the  same  day  that  the  defendant's 
summons  for  particulars  was  dismissed,  the  plaintiff  not  hav- 
ing attended  until  the  third  summons,  and  being  therefore  the 
cause  of  the  delay.  Qlover  v.  I^hatmore,  8  D,  &  R.  607.  But 
where  the  plaintiff  attends  the  first  summons,  the  defendant 
should  in  prudence  be  prepared  to  plead  instanter,  or  should 
at  least  plead  on  the  same  evening.  See  Hughes  v.  Walden, 
5  B.  &  C.  770. 

SECTION   III. 

Staying  proceedings. 

Upon  payment  of  debt,  Sfc,  and  costs.li  Where  an  action  is 
brought  for  the  recovery  of  a  debt,  if  the  defendant  be  willing 
to  pay  the  whole  amount  claimed  by  the  declaration  or  parti- 
cuhrs,  a  judge  at  chambers  will  make  an  order  to  stay  the 
proceedings  in  the  action,  on  payment  of  debt  and  costs.  And  . 
if  upon  costs  being  taxed,  the  defendant  fail  to  pay  debt  and 
costs,  see  Hayman  v.  Bach,  8  Moore,  102,  or  pay  the  debt  but 
fidl  to  pay  the  costs,  see  Smith  v.  Smith,  2  New  Rep.  473,  the 
plaintiff  may  proceed  in  the  action,  without  making  any  pre- 
vious demand  of  payment.  Where  a  judge  made  an  order  to 
stay  the  proceedings  on  payment  of  the  debt  and  costs  by 
instalments,  the  court  rescinded  it,  holding  that  he  had  no 
power  to  make  such  an  order,  unless  by  consent.  Kirby  t. 
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Smith,  2  DowL  218.  5.  C.  nom,  Kirby  v.  EUier,  2  Cr.  &  M. 
315.  Where  a  defendant  applied  to  stay  the  proceedings  on 
payment  of  half  the  debt,  and  the  costs,  the  plaintiff  as  to  the 
other  moiety  being  a  trustee  for  a  deceased  person  of  whom 
the  defendant  was  administrator;  the  court  held  that  they 
could  not  grant  the  rule.  Barlow  v.  Leeds,  I  Har.  &  W,  479, 
5  Nev.  &  M.  426.  So,  in  an  action  for  principal  and  interest 
due  on  a  promissory  note,  the  defendant  applied  to  stay  proceed- 
ings on  payment  of  the  interest  and  costs  only,  the  payee  having 
indorsed  on  the  note  that  if  interest  were  paid  on  stipulated 
days  during  her  life,  the  note  should  be  given  up :  but  the 
court  held  that  they  had  no  power  to  grant  the  rule.  Steele  v. 
Bradficld,  4  Taunt.  227.  So,  where  the  writ  of  summons  was 
served  on  the  1 1th  April,  and  on  the  22nd  May,  a  judge  made 
an  order  to  stay  the  proceedings  on  payment  of  the  sum  in- 
dorsed on  the  writ  and  costs,  although  the  plaintiff  then 
claimed  a  further  sum  :  the  court  rescinded  the  order,  holding 
that  after  four  days  from  the  service  of  the  writ,  the  defen- 
dant was  not  entitled  to  a  stay  of  proceedings  upon  payment 
of  the  sum  indorsed,  if  the  plaintiff  claimed  any  further 
amount.  Bowdidge  v.  Slaney,  2  Bing.  M.  C.  142.  But  if  by 
the  plaintiff  indorsing  on  his  writ  a  larger  sum  than  is  due,  the 
defendant  be  misled,  and  prevented  from  settling  the  action, 
and  the  plaintiff  afterwards  claim  a  less  sum  by  his  particu- 
lars, the  court  will  stay  the  proceedings  on  payment  of  the 
latter  sum  and  the  costs  of  the  writ  only,  provided  the  appli- 
cation be  made  in  time.  EUiston  v.  Robinson,  2  Cr.  &  jlf.  343. 
Tlie  court,  however,  will  modify  the  rule  when  circum- 
stances require  it.  Where  the  plaintiff  sued  as  trustee,  under 
drcumftances  of  some  suspicion,  the  court  stayed  the  pro- 
ceedings on  payment  of  the  debt  into  court,  and  of  the  costs 
to  the  plaintiff.  Jones  v.  Bramwell,  3  Dowl.  488.  And  where 
a  defendant,  after  application  by  the  plaintiff's  attorney,  paid 
the  plaintiff  the  debt  demanded,  without  knowing  that  a  writ 
had  been  sued  out,  nor  had  the  plaintiff  said  anything  to  him 
about  it ;  and  the  attorney  afterwards  proceeded  in  the  action 
for  his  costs :  the  court  upon  application  stayed  the  proceed- 
ings without  costs.  Rook  v.  fVasp,  5  Bing.  190,  and  see  Meekin 
V.  WhaUey,  3  DowU  823.  Morrison  v.  Summers,  I  B.  9^  A. 
659.  And  on  the  other  hand,  as  this  order  to  stay  proceedings 
is  a  matter  of  favour,  not  of  right,  the  judge  in  granting  it  may 
put  the  defendant  under  such  terms  as  the  justice  of  the  case 
may  require.  Jones  v.  Shepherd,  3  Dowl.  421.  But  in  no  case 
wiU  the  court  stay  the  proceedings,  merely  upon  an  affidavit 
showmg  that  there  is  no  debt  due,  or  otherwise  negativing  the 
cause  of  action.  Smith  v.  Curtis,  2  Dowl.  223.  Nor  wiU  the 
.^"o^  ^^^J  ^^e  proceedings,  upon  payment  of  a  sum  of  money 

iLJS!/^^?'*,°^.^^''"P*^^  ^^'^  unUquidated damages.  Fishers, 
ryne  et  at.,  l  Man.  &  Qr.  266.  ^ 
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If  a  defendant  apply  to  stay  proceedings  upon  payment  of  a 
less  sum  than  that  claimed,  and  upon  such  sum  being  refused 
he  pay  it  into  court,  and  plead  it,  and  the  plaintiff  afterwards 
accept  it  in  satisfaction ;  the  plaintiff  in  that  case  will  be  en- 
titled to  costs  only  up  to  the  time  of  the  application,  and  not 
to  the  time  of  paying  the  money  into  court,  and  the  court 
will  give  the  defendant  the  costs  subsequently  incurred  by 
him  in  the  action.  James  v.  Raggett,  2  B.8c  A.  776.  This  is 
done  upon  the  presumption  that  the  plaintiff  proceeded  in  the 
action,  after  the  application,  merely  for  the  purpose  of  oppress* 
log  the  plaintiff,  and  making  costs.  Per  Parke,  B.,  Gower  t. 
Biking,  6  Dowl.  335.  But  if  that  presumption  be  rebutted  by 
affidavit,  as  for  instance,  if  it  appear  that  after  action  brought, 
and  the  application  made,  something  occurred  which  rendered 
it  onnecessary  for  the  plaintiff  to  proceed  to  trial  on  a  special 
count  in  his  declaration,  aU  he  claimed  on  the  other  counts 
having  been  paid  into  court,  or  the  like,  the  court  will  not 
give  the  defendant  his  costs  subsequently  incurred,  but  will 
allow  the  plaintiff  to  have  his  costs  as  in  ordinary  cases.  Gum- 
ming v.  Columbine,  6  Dowl,  373.  And  the  application,  even  in 
cases  where  the  court  will  grant  it,  cannot  be  made  until  after 
thepkdntiff  has  declared,  Reynolds  y.  Sherwood,  8  DowL  183, 
9  Law  J,  136,  ex.  and  the  money  have  been  paid  into  court. 
Gover  v.  Elkins,  3  Mees.  &  YT.  216,  6  Dowl.  335. 

By  making  the  application  to  stay  proceedings  upon  payment 
of  debt  and  costs,  or  even  obtaining  the  order,  the  defendant 
does  not  waive  his  right  to  object  to  any  previous  proceeding 
which  is  void,  and  not  merely  an  irregularity.  See  Siggers  v. 
Sansom,  2  Dowl.  745. 

In  actions  upon  bills  of  exchange  or  promissory  notes,  the 
court  will  stay  the  proceedings  upon  payment  of  the  amount  of 
the  bill  or  note,  with  interest,  and  the  costs  in  that  action. 
Smith  V.  Woodcock,  4  T.  12.  691.  Formerly,  in  actions  against 
the  acceptor  of  a  bill  or  maker  of  a  note,  the  court,  in  addi- 
tion, required  him  to  pay  the  costs  in  any  other  actions  which 
might  have  been  brought  by  the  same  plaintiff  against  other 
parties  to  the  bill  or  note ;  Id.  per  Cur. ;  unless  it  appeared 
clearly  that  the  other  actions  were  brought  for  the  purpose  of 
creating  costs,  or  the  like.  Hodson  v.  Qunn,  2  D.  &  R.  57. 
But  now,  by  R.  G.  T.  I  Vict,  it  is  ordered,  "  that  in  future, 
m  any  action  against  an  acceptor  of  a  bill  of  exchange,  or 
the  maker  of  a  promissory  note,  the  defendant  shall  be  at 
liberty  to  stay  the  proceedings,  on  payment  of  the  debt  and 
costs  in  that  action  only."  If,  however,  after  payment  of 
the  bill  by  one  of  the  other  parties,  the  acceptor  insist  on 
the  plaintiff  proceeding  in  his  action  against  him,  intending 
to  contest  his  liability,  he  has  a  right  to  do  so,  and  the 
court  will  not  interfec^  to  prevent  him.  Lewis  v.  DalrympWt 
3  Dowl.  433.  ^ 
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In  debt  on  bond,  conditioned  for  the  payment  of  a  principal 
sum  with  interest,  the  court  will  stay  the  proceedings  on  pay- 
ment of  the  principal,  interest,  and  costs ;  but  they  will  not 
stay  the  proceedings  upon  imyment  of  the  interest  and  costs 
only,  although  the  breach  stated  be  merely  the  nonpayment 
of  tiie  interest,  at  least  not  until  after  judgment.  Varuandau  f . 

,  1  B.  &  ^.  214,  but  see  Tighe  v.  Crafier,  2  Taunt.  387, 

9emb.  amt.  In  debt  on  bond,  where  no  interest  is  recoverable, 
such  as  a  bastardy  bond,  or  the  like,  the  proceedings  will  be 
stayed  on  payment  of  the  penalty  and  costs.  fVilde  v.  Clarkwn, 
6  T.  R.  303.  Shutt  v.  Proctor,  2  Marsh.  226.  In  debt  on 
replevin  bond,  the  proceedings  will  be  stayed  on  payment  of 
the  value  of  the  goods  distrained,  (or  if  that  exceed  the  rent 
due,  then  the  amount  of  the  rent,)  and  the  costs  in  the  reple- 
vin suit,  and  in  the  action  on  the  bond ;  Hunt  v.  Rouini,  2 
Dowl.  558 ;  and  the  court  will  refer  it  to  the  master,  to  ascer- 
tain the  value  of  the  goods,  if  necessary.  Gingell  y.  TumbuU, 
3  Bing.  N.  C.  881.  In  debt  on  bail  bond,  the  proceedings 
will  be  stayed  on  payment  of  the  debt  and  costs  in  the  original 
action,  (not  exceeding  the  penalty  of  the  bond),  and  the  costs 
in  the  action  on  the  bond.  Ante,  p,  ill.  In  debt  or  scire  f ados 
•gainst  bail,  the  court  or  a  judge  will  stay  the  proceedings  on 
payment  of  the  sum  mentioned  in  the  affidavit  of  debt,  and 
the  costs  in  the  original  action  (not  exceeding  together  tlie 
amount  of  the  recognizance),  wiUi  the  costs  of  the  action,  or 
set.  fa.  against  the  bail.  Vansandan  v.  Nash,  2  Dowl»  767.  See 
ante,  p.  201.  Clarke  v.  Bradshaw^  1  East,  86.  Pengal  v. 
MeUish,  5  T.  R.  363. 

In  debt  on  judgment,  the  court  hare  stayed  the  proceed- 
ings, on  payment  of  the  amount  of  the  judgment  and  costs; 
Thomas  v.  Edwards,  2  Anst.  558,  €md  see  Simpsan  y.  Stone,  3 
fV.  Bl.  785 ;  and  they  would  probably  now  stay  the  proceed- 
ings, without  costs.  See  stat.  43  G.  3,  c.  46,  s.  4. 

In  detinue  or  trover  for  title  deeds,  if  no  special  damage  be 
alleged,  the  court  in  fit  cases  will  stay  the  proceedings,  on  de» 
livering  up  the  deeds  and  payment  of  costs.  Or  if  the  defmid- 
ant  wish  to  deliver  up  part  of  the  deeds,  having  a  lien  on  the 
remainder,  or  the  like,  he  will  in  fit  cases  be  allowed  to  do  so, 
and  the  court  will  order  that  if  the  plaintiff  thereupon  consoit 
to  stay  the  proceedings,  he  shall  be  paid  his  costs  up  to  that 
time,  otherwise  that  the  deeds  returned  shaU  be  struck  out  of 
the  declaration.  Phillips  v.  Hayward,  3  Dowl.  362. 

So,  in  trespass  for  taking  goods,  where  no  special  damage 
was  laid,  the  court  have  ordered  that  on  restoring  the  goods 
and  paying  costs,  the  proceedings  should  be  stayed.  PtcAer- 
ing  Trustee,  7  T.  R.  53.  But  they  have  refused  to  do  so^ 
upon  payment  of  the  sum  for  which  the  goods  sold,  or  even 
upon  restoring  the  goods,  where  the  parties  could  not  thereby 
be  placed  in  as  good  a  situation  as  before  the  goods  were  taken. 
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Oib»on  y.  Humphrey ,  1  Cr,&M,  544»  and  tee  Knot  ▼.  Barker, 
3  Anst.  896.  Woodgate  v.  Baldock,  Id.  256.  So,  wbere  the 
ftheriff  removed  aiid  sold  goods  under  a>2.  /a.  without  paying 
the  rent  due  to  the  landlord,  of  which  he  had  notice,  and  the 
landlord  brought  an  action  against  him :  the  court  refused  to 
stay  the  proceedings,  on  payment  of  the  sum  for  which  the 
goods  were  sold.  Calvert  v.  JoUffe,  2  B.  &  Ad.  418. 

So,  in  replevin,  if  the  defendant  wish  to  stay  the  proceedings, 
the  court,  if  no  special  damage  be  laid,  will  allow  him  to  do  so, 
on  payment  of  the  costs  of  the  action  and  replevin,  and  deli- 
vering up  the  replevin  bond.  Banks  v.  Brand,  S  M.&S.  525. 
If  the  plaintiff  wish  to  stay  the  proceedings,  the  court  will 
stay  them  on  payment  of  the  rent,  and  single  costs  up  to  the 
time  of  the  application.  Hopkins  v.  Shrole,  1  B.  &  P.  382. 
Vertwn  v.  Wynne,  2  H.  Bl.  24.  Anon,  1  Ld,  Raym.  429. 

Pending  error.']  In  what  cases  the  court  will  stay  the  pro- 
ceedings in  an  action  on  the  judgment  in  the  original  action, 
pending  error,  see  post,  tit.  "Error."  Bail  in  error  must  first  be 
put  in  and  perfected,  before  the  application  can  be  made. 
Abraham  v.  Pugh,  5  B.  &  ^.  903.  The  court,  however,  vnll 
not  stay  proceedings  in  an  action  on  a  foreign  judgment, 
merely  because  an  appeal  is  pending  upon  the  judgment  in  the 
foreign  court.  Aliven  v.  Pumival,  3  DoujL  202. 

In  what  cases  the  court  will  stay  proceedings  against  the 
bail  in  the  original  action,  pending  error,  see  post,  tit.  "Error;** 
and  see  Riston  v.  Frauds,  Str.  877.  Copons  v.  Blyton,  I  New 
Rep.  67.  Sprang  V.  Montprivatt,  11  East,  316. 

Where  two  or  more  actions  are  brought  for  the  same  catue."] 
If  two  actions,  for  the  same  cause  of  action,  between  the  same 
parties,  be  pending  at  the  same  time  in  any  of  the  courts  at 
Westminster,  the  court  in  which  the  second  action  is  pend- 
ing, will  in  general,  upon  application,  stay  the  proceedings  in 
it.  Where  three  several  ejectments,  upon  the  same  title,  were 
brought  in  the  court  of  King's  Bench,  and  that  court  stayed 
the  proceedings  in  two  of  them,  and  permitted  the  party 
to  proceed  in  the  third,  but  upon  such  terms  that  it  was  pro- 
bable he  would  ultimately  have  to  pay  the  costs;  he  then 
brought  an  ejectment  for  the  same  property  in  the  Common 
Pleas,  and  that  court  upon  application  stayed  the  proceedings. 
Doe  V.  Brenton,  6  Bing.  469.  But  where  it  appeared  that  the 
first  action  had  been  brought  by  an  attorney,  wholly  unautho- 
rized to  do  so  by  the  plaintiff,  the  court  refused  to  stay  the 
proceedings  in  the  second  action,  as  the  plaintiff  could  have  no 
control  over  the  first.  Souter  v.  Watts,  2  Dowl.  263.  Where 
a  plaintiff,  suing  on  a  bill  of  exchange,  deposited  it  with  J.  S., 
at  the  same  time  informing  him  of  the  action,  and  J.  S.  after- 
wards  brought  an  action  upon  it  against  the  same  defendant^ 
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the  court  refused  to  stay  the  proceedings  in  the  first  action; 
but  it  seems  they  would  have  stayed  the  proceedings  in  the  ac- 
tion by  J.  S.,  as  he  had  notice  of  the  action  already  pending,  at 
the  time  the  bill  was  deposited  with  him.  Marsh  v.  NeweUt  I 
Taunt.  109.    But  the  court  refused  to  stay  the  proceedings  in 
an  action,  merely  because  a  previous  suit  to  try  the  title  to 
the  same  property  was  pending  in  the  mayor's  court  of  Lon- 
don, by  foreign  attachment.    Smidt  v.  Ogle^  6   Taunt.  74. 
Nor  will  the  court  stay  the  proceedings  in  an  action,  merely 
because  the  plaintiff  has  filed  a  bill  in  equity  for  discovery  and 
relief  respecting  the  same  matter.    Murphy  v.  Cadell,  2  B.  & 
P.  137 .  So,  where  two  aetions  were  brought  against  the  owners 
of  a  ship,  by  different  (lersons,  for  damage  by  her  running  down 
another  ship,  and  one  of  the  causes  being  tried,  the  defendants 
had  a  verdict:  the  court  refused  to  stay  the  judgment  and  exe- 
cution in  that  action,  until  the  other  action  should  be  tried, 
although  it  was  sworn  that  material  evidence  would  be  ad- 
duced at  the  latter  trial,  which  could  not  be  had  at  the 
former.  Votes  et  al.  v.  Dublin  Steam  Packet  Comp.,  6  Mees.  & 
fV.  77.      So,  where  it  was  sought  to  stay  proceedings  in  an 
action,  on  the  ground  that  a  former  action  for  the  same  debt  had 
been  settled  by  the  defendant's  paying  the  debt  and  costs : 
the  court  refused  to  interfere,  saying  that  they  would  not  try 
upon  affidavits  whether  the  two  actions  were  for  the  same 
debt ;  it  was  the  subject  of  a  plea  to  the  action,  and  not  of  an 
application  to  stay  the  proceedings.  Ross  v.  Jacques,  8  Mees.  & 
W.  135,  10  Law  J.  306,  ex.    And  the  court  have  refused  to 
make  a  plaintiff,  who  had  an  action  and  an  indictment  pend- 
ing against  the  defendant  for  the  same  assault,  elect  as  to 
which  he  would  prosecute.  Jones  v.  Clay,  1  B.  &  P.  191. 

Where  several  actions  were  brought  against  several  persons, 
for  the  same  debt,  who  (if  liable  at  all)  were  liable  jointly,  and 
the  defendant  in  one  action  paid  the  debt  and  the  costs  in  that 
action  :  the  court  upon  application  stayed  the  proceedings  in 
the  other  actions,  without  costs.  Came  v.  Legh,  6  B.  & 
C.  124.  As  to  staying  proceedings  in  several  actions  on  the 
same  bail  bond,  on  payment  of  the  debt,  and  the  costs  in  one, 
Meante,p.  171. 

Where  a  man,  having  a  right  to  sue  several  persons  for  one 
specific  damage,  recovers  and  receives  satisfaction  in  an  action 
against  any  one  of  them,  that  is  a  bar  to  an  action  against  any 
of  the  others ;  Bird  v.  Randall,  Burr.  1354 ;  and  if  an  action 
be  brought  against  any  of  the  others,  the  court  upon  appli- 
cation will  stay  the  proceedings.  Semb.  Id.  So,  if  a  man 
•bring  an  action  against  another,  and  from  some  mistake  or 
omission  recover  only  nominal  damages,  if  he  bring  another 
Action  against  the  same  party  for  the  same  cause  of  action,  the 
court  will  stay  the  proceedings.  Longridge  v.  Brewer,  1  Bvus- 
J307.  So,  proceedings  in  an  action  of  trespass  have  been  stayed* 
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the  plaintiff  having  recovered  in  replevin  for  the  same  cause 
of  action.  Lamb  v.  Nutt,  1  Tidd.  572.  So,  where  at  the  trial  of 
a  cause,  a  juror  was  withdrawn  at  the  suggestion  of  the  judge, 
and  the  plaintiff  afterwards  commenced  another  action  for 
the  same  cause,  the  court  upon  application  stayed  the  proceed- 
ing. Moscati  V.  Lawson,  1  Har.  &  fV.  572.  But  if  the  second 
action  be  not  for  the  same  cause,  the  court  will  not  interfere, 
however  vexatious  the  action  may  be.  See  JHcas  v.  Jay,  6 
Bing,  519.  And  where  a  client  brought  an  action  against  his 
attorney  for  negligence,  and  recovered  ;  and  the  attorney  then 
brought  an  action  against  the  client  for  the  amount  of  his 
costs  in  the  same  transaction :  the  court  refused  to  stay  the  pro- 
ceedings in  the  latter  action.  Smith  v.  Rolt,  2  Dowl.  62.  As  to 
such  applications  in  qui  tarn  actions,  see  Harrington  v.  Johnson, 
Cowp.  744:  and  see  Pechell  v.  Layton,  2  T.  i2.  512,  712. 

In  a  second  <iction,  until  costs  of  the  former  be  paid.]  If  a  man 
claiming  title  to  lands,  bring  ejectment,  and  fail,  and  after- 
wards bring  another  ejectment,  the  court  will  in  general  stay 
the  proceedings  in  the  second  action,  until  the  costs  of  the 
first  shall  be  paid.  And  whether  the  second  action  be  upon 
the  demise  of  the  same  party  or  of  his  heir,  Doe  d.  Feldtm  v. 
Roe,  8  T.  R.  645.  Doe  v.  Harland,  et  al.,  10  Ad.  &  El.  761, 
or  other  person  claiming  through  him,  such  as  his  assignee, 
8tc.  Doe  V.  Lawy  2  fV.Bl.  1180.  Doe  d.  Standish  v.  Roe,  5 
B.  &  Ad.  878,  or  whether  others  may  have  been  added  as  les- 
sors in  the  second  action,  or  not,  Fairclaim  v.  Thrustout,  8 
T.  R.  646,  cit.f  or  whether  the  second  action  be  against  the 
same  or  a  different  defendant,  or  for  the  same  or  different  pre- 
mises, provided  it  appear  to  be  brought  to  try  the  same  title 
in  substance,  Keene  v.  Angel,  6  T.  R.  740.  Doe  v.  Shadivell,  7 
Dowl.  527.  Doe  v.  Harland,  10  Ad.  &  El.  761,  or  whether  the 
second  action  be  brought  in  the  same  or  a  different  court, 
Doe  V.  Stevenson,  3  B.  &  P.  22, — is  immaterial.  And  they 
have  done  this,  although  the  first  action  was  discontinued 
before  the  lessor  of  the  plaintiff  had  entered  into  the  con- 
sent rule.  Smith  v.  Bamardiston,  2  fV.  Bl.  904.  Doe  v. 
Langdon,  5  £.  &  Ad.  864,  and  although  many  years  had  inter- 
vened between  the  first  and  second  action.  Keene  v.  Angel,  6 
T.  R.  740.  Doe  v.  Law,  2  W.  Bl.  1 158.  So,  if  a  party  bring 
an  ejectment,  and  succeed,  and  his  opponent  afterwards  bring 
another  ejectment  against  him  to  recover  back  the  premises, 
the  court  will  stay  the  proceedings  in  the  latter  action,  until 
the  plaintiff's  costs  of  the  first  action  be  paid.  Thrustout  v. 
Holdfast,  6  T.  R,  223.  They  have  also,  in  such  a  case,  stayed 
the  proceedings,  until  not  only  the  costs  of  the  former  eject- 
ment, but  also  the  costs  of  an  action  thereon  for  mesne  profits 
should  be  paid ;  Doe  d.  Pinchard  v.  Roe,  4  Eeat,  585 ;  but.they 
will  not  stay  the  proceedings  until  the. damages  in  the  action 
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for  mesne  proftts,  Doe  v.  Barclay^  15  Eatt,  233,  or  the  costs  in 
a  writ  of  right  or  suit  in  equity  for  the  same  premises,  Doe  y. 
Winch,  3  B.k.  A.  602,  and  tee  Bowyear  v.  Bowyear,  2  Dowi. 
207,  be  paid.  Nor  will  they  stay  the  proceedings  at  aQ  m  the 
second  action,  if  there  be  reason  to  think  that  the  defendsntoiv 
tained  the  former  verdict  by  Araud  and  perjury ;  Doe  v.  Tihomot, 
2  B.  &  C.  622;  and  if  the  case  be  doubtful,  the  court  will  refer 
the  matter  to  the  master.  Id.  And  where  a  party  brought 
ejectment  and  succeeded,  and  the  tenant  afterwards  brought 
a  cross  action  of  trespass  for  taking  certain  of  his  goods  upos 
the  premises:  Littledale  J.  refused  to  stay  the  proceedings io 
the  latter  action,  until  the  costs  of  the  ejectment  should  be 
paid.  Camaby  v.  fVelby  et  cU,,  1  DowL  315.  Nor  will  the 
court  stay  the  proceedings  in  a  second  ejectment,  until  the 
costs  of  the  day  in  a  former  ejectment  at  the  suit  of  a  third 
party,  who  had  withdrawn  his  record,  be  paid.  Doe  d.  Standisk 
Y.  Roe,  by  Wightman  J.,  MS.  T.  1842.  This  application  to 
stay  proceedings  cannot  be  made  until  after  the  defeiidant 
has  entered  into  the  consent  rule.  Doe  d.  Crockett  ▼.  Am, 
I  Har.  &  W.  351.  In  strictness,  it  should  be  made  within 
a  reasonable  time  after  the  commencement  of  the  second 
action;  but  where  the  declaration  was  served  in  Septem- 
ber, and  between  Michaelmas  and  Hilary  terms  there  was 
an  unsuccessful  application  to  a  judge,  and  the  application 
was  made  to  the  court  on  the  fifth  day  of  Hilary  term,  it  was 
holden  not  to  be  too  late.  Doe  v.  Packer,  2  Dowl.  373,  2  Cr. 
&  M.  457.  After  the  court  have  granted  the  rule,  they  wilt 
not  afterwards  grant  another,  directing  that  unless  the  costs 
be  paid  within  a  certain  time,  a  nonpros  shall  be  entered ; 
Doe  V.  Ridgway,  5  B.&  A.  525  ;  nor  will  they  make  that  part 
of  the  terms  of  the  original  rule. 

So,  in  trespass  for  seizing  goods,  the  court  have  stayed  the 
proceedings,  until  the  costs  of  a  nonsuit  in  a  former  action  for 
the  same  cause  were  paid.  Weston  v.  Withers,  2  T.  R.  571. 
And  the  like,  in  an  action  for  a  malicious  prosecution,  Balitci^ 
V.  Richards,  Id.  Ht.  And  see  Milehart  v.  Halsea,  3  WUs.  149, 
and  in  an  action  against  commissioners  of  bankrupt  for  a 
wrongful  committal ;  Crawley  v.  Impey,  8  Taunt.  407 ;  and 
they  have  stayed  the  proceedings  in  an  action  by  husband  and 
wife,  until  the  costs  of  a  former  action  by  the  husband  alone, 
for  the  said  cause,  should  be  paid.  Lampley  v.  Sands,  1  T.  R- 
584.  But  they  have  refused  to  stay  the  proceedings  in  afw 
tarn  action,  until  the  costs  of  a  former  action  for  the  same 
penalties  by  another  party,  were  paid ;  English  v.  Cox,  Cowp* 
322 ;  they  have  also  refused  it,  where  the  pluntiff  was  in 
prison,  in  execution  for  the  costs  of  the  first  action.  BeoM" 
V.  Robins,  S  D.  &  R,  42.  Nor  will  they  do  it,  where  the 
first  action  was  merely  nonprossed,  lAoersedge  v.  Qoode,  2 
Dowl,  141.    PasMey  v.  Poote,  Z  D,^R,  63,  or  discontinued, 
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or  the  proceedings  set  aside.  Dawson  t.  Sampson,  2  Chit. 
146.  Ako,  they  have  refused  to  stay  the  proceedings  in  an 
action  by  A.  against  B.,  until  the  debt  and  costs  recovered  in 
a  former  action  by  B.  against  A.  should  be  paid.  Cook  y. 
Do6ree,  1  H.  BL  10. 

In  ejectment  by  mortgagee  or  landlord.']  If,  at  any  time  pend- 
ing an  ejectment  by  a  mortgagee  to  recover  the  mortgaged 
premises,  (where  no  suit  in  equity  for  foreclosure  or  redemp- 
tion shall  be  depending],  the  party  having  a  right  to  redeem 
sliallpay  to  the  mortgagee,  or  (in  case  of  his  rehisal)  shall  pay 
into  court  the  principal  and  interest  due  upon  the  mortgage 
and  the  costs,  the  court  shall  stay  the  proceedings,  and  order 
a  reconveyance,  &c.  7  6.  2,  c.  20,  s.  1 .  See  GoodtiUe  v.  Pope, 
7  T.  R.  185.  Goodtitle  v.  Lansdoum,  3  Anst,  937.  Doe  d.  Tubb 
V.  Roe^  4  Taunt.  887.  Doe  v.  Steel,  1  Dowl,  359.  The  costs 
in  this  case  are  taxed  as  between  party  and  party,  and  not  as 
between  attorney  and  client.  Doe  v.  Capps,  3  Bing,  N,  C.  768. 

So,  if  at  any  time  before  trial  of  an  ejectment  for  nonpay- 
naent  of  rent,  the  tenant  or  his  assignee  pay  or  tender  to  the 
landlord,  or  pay  into  court,  all  arrears  of  rent,  and  costs,  all 
further  proceedings  shall  cease.  4  G.  2,  c.  28,  s.  4.  See  Good' 
right  d.  Stevenson  v.  Noright,  2  fV.  Bl.  746.  Doe  v.  Masters, 
2B.&C.  490.  Doe  d.  Harcourt  v.  Roe,  4  Taunt.  883.  The 
court  however  cannot  do  this,  after  execution,  Doe  d.  Lambert 
V.  Roe,  3  Dowl.  557,  or  even  after  trial ;  Roe  v.  Dames,  7  East, 
363 ;  nor  will  they,  after  the  landlord  has  obtained  possession, 
compel  him  to  pay  over  the  value  of  the  crops  to  the  tenant, 
deducting  the  rent.  Doe  v.  fVitherwick,  3  Bing.  11.  Under 
this  statute,  the  mortgagee  of  the  tenant  has  the  same  title  to 
relief,  as  the  tenant  against  whom  the  ejectment  is  brought. 
Doe  d.  Whitjiad  v.  Roe,  3  Taunt.  402.  But  although  the 
court  are  thus  empowered  to  interfere  where  the  forfeiture  is 
for  nonpayment  of  rent,  they  have  no  authority  to  do  so, 
where  the  forfeiture  is  by  breach  of  a  covenant  to  repair.  Doe 
y.Asby,  10  Ad.8tEl.  71,  8  Law  J.  207,  qb. 

In  actions  brought  in  the  name  of  another.']  Where  a  wife, 
living  separate  from  her  husband,  brings  an  action  in  his  name, 
without  his  authority,  the  court  on  application  will  stay  the 
proceedings,  until  the  wife  give  the  husband  an  indemnity,  to 
the  satisfaction  of  the  master,  against  costs.  Morgan  et  ux.  v. 
1'homas,  2  Or.  &  M.  388.  See  Chambers  v.  Donaldson,  9  East, 
471.  Harrison  et  ux.  v.  Almond,  1  Har.  &  PF.  519,  4  DowL 
321.  So  if  one  of  two  partners  become  bankrupt,  and  the 
other  make  use  of  the  names  of  the  assignees  jointly  with  his 
own,  in  an  action  against  a  debtor  of  the  firm,  the  court  will 
order  the  solvent  partner  to  give  the  assignees  an  indemnity. 
See  Whitehead  et  al.  v.  Hughes,  2  Cr.  &  M.  318.    So,  where 
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the  assignee  of  an  insolvent,  who  was  cethct  que  tnai,  hrongbt 
an  action  in  the  names  of  the  trustees,  first  tendering  an  in* 
demnity  as  to  costs,  the  conrt  of  Eicheqner  stayed  the  pro- 
ceedings, until  the  plaintiils  should  be  indemndfied  to  the 
satisfaction  of  the  master.  Spicer  v.  Todd^  2  Cromp.  &  J.  165. 
In  strictness  in  these  cases  tiiere  ought  to  be  a  demand  of  in- 
demnity, before  any  application  is  made  to  the  court,  other- 
wise, at  least,  the  court  will  not  give  the  plaintiff  his  costs. 

In  actiong  under  40«.]  Where  an  action  is  brought  in  one  of 
the  superior  courts  for  a  sum  under  40*.  {see  6  Ed.  1,  e.  4), 
and  this  appears  from  the  admission  of  the  plaintiff,  MeUm 
▼.  Garment,  2  New  Rep.  84,  or  of  his  attorney,  Kennard  v. 
Jonee,  4  T.  R.  495,  or  from  the  affidavit  of  the  defendant  on- 
contradicted  by  the  plaintiff,  WeUmgUm  v.  Ariers,  5  T.  R.  64, 
but  tee  Lowe  v.  Lowe,  1  Bin^.  270.  Oulton  v.  Perry,  3  Bvrr. 
1592,  the  court  will  stay  the  proceedings,  unless  the  caase  of 
action  be  a  debt,  and  there  appear  to  be  no  remedy  for  it  else- 
where. Harwood  v. Lester,  3  B.St  P. 611.  Eames  v.  fftUiams, 
1  D.  &  it.  359. 

In  other  cases.']  Where  the  assignees  of  a  bankrupt  under  a 
separate  commission  had  obtained  a  verdict,  after  a  joint  com- 
mission had  issued,  and  pending  a  petition  to  supersede  the 
separate  commission :  the  court,  upon  application,  ordered  exe- 
cution to  be  stayed,  and  the  money  to  be  brought  into  coort. 
Hodgkmson  v.  Trovers,  I  B.  &  C.  257. 

If  an  action  of  ejectment  be  commenced,  without  the  know- 
ledge or  authority  of  the  lessor  of  the  plaintiff,  the  court  »iil 
stay  the  proceedings.  Doe  d.  Baker  v.  Roe,  3  DowL  496.  A^ 
see  Newton  v.  Matthews,  4  Dowl.  237.  And  where,  pending 
an  action,  reports  reached  this  country  of  the  death  of  the 
plaintiff,  the  court,  on  application  of  the  defendant,  (the  plain- 
tiff's attorney  not  opposing  it,)  stayed  the  proceedings  until 
the  court  or  a  judge  should  direct  the  action  to  proceed.  Chesiff 
▼.  Ridgway,\  Man.  &  Gr.  955. 

Where  a  person,  indicted  for  felony,  sued  a  banker  for  money 
he  had  deposited  with  him,  and  which  was  thought  to  be  the 
produce  of  the  felony :  the  court  upon  applicatioa  stayed  the 
proceedings,  to  give  time  for  the  trial  of  the  indictment.  Deakis 
▼.  Praed,  4  Taunt.  825. 

But  the  court  have  refused  to  stay  the  proceedings  in  aa 
action,  until  after  the  trial  of  an  indictment  for  pegaj?. 
founded  upon  the  affidavit  to  hold  to  bail,  Johnson  v.  War^' 
3  Dowl.  650,  or  preferred  against  one  of  the  plaintiff**  ^^' 
nesses.  fFarwick  v.  Bruce,  4  M.  &  fif.  140.  And  in  action  wr 
slander,  imputing  felony,  where  the  plaintiff  obtained  a  venitt 
the  court  refused  to  stay  judgment  or  execution,  although « 
appeared  that  the  plaintiff  had  since  been  convicted  ot  t» 
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felony  imputed  to  him,  it  appearing  also  that  the  defendant 
was  examined  as  a  witness  against  him.  Symons  v.  Blake,  2 
Cr.M.kR.  416. 

The  court  have  also  refused  to  stay  judgment  and  execution* 
on  the  ground  that  the  plaintiff,  after  verdict,  had  become  an 
alien  enemy;  Vanbrynen  v.  Wilson,  9  East^  321;  or  on  the 
ground  that  the  defendant  had  filed  a  bill  for  an  injunction,  and 
expected  to  obtain  it  in  a  few  days.  Vandersteyers  v.  IVitham, 
Mees.  &  W.  457. 

SECTION  IV. 

Oyer. 

Wherever  a  deed  is  pleaded  with  profert,  whether  rightly  so 
pleaded  or  not,  the  opposite  party  is  entitled  to  oyer  of  it, 
that  is  to  say,  to  have  a  copy  of  it  delivered  to  him ;  and  he  is 
not  bound  to  plead  without  it.  See  I  Sound.  9,  a.  and  see 
Tkousby  V.  Sparrmv,  1  Wils.  16,  and  Arch.  PI.  &  Ev.  168.  He 
must  demand  it,  however,  during  the  term  in  which  the  deed 
is  pleaded,  R.  v.  Amery,  I  T.  R.  149,  or,  if  the  deed  be  pleaded 
in  vacation,  during  the  following  term  ;  Semb. ;  also  he  must 
demand  it,  before  his  time  for  pleading,  &c.  has  expired,  and 
before  the  other  party  is  entitled  to  sign  judgment  for  his  default 
in  not  doing  so ;  Gerard  v.  Early,  2  fVils.  413.  Sparkes  v.  Simp- 
son, 2  B.  &  P.  379.  Goodricke  v.  Turley,  2  Cr.  M.  &  R.  694, 
Dowl.  43 1 ;  otherwise  the  other  party  may  refuse  to  grant  oyer, 
and  the  court  will  not  compel  him  to  do  so.  And  where  oyer 
was  demanded  within  this  time,  by  the  defendant  in  an  action 
on  a  bail  bond,  but  the  plaintiff  refused  to  grant  it,  and  the 
defendant,  being  obliged  to  plead,  in  order  to  prevent  judgment 
being  signed  against  him,  pleaded  a  plea  which  did  not  require 
oyer,  namely,  that  there  had  been  no  assignment  of  the  bail 
bond:  the  court  held  that  by  thus  pleading,  he  had  not  waived 
his  right  to  oyer.  Goodricke  v.  Turley,  supra.  Also  in  an  action 
by  an  executor,  where  oyer  was  demanded  of  the  letters  tes- 
tamentary, and  oyer  was  accordingly  given  of  the  letters,  but 
not  of  the  will,  the  court  held  that  oyer  should  also  have  been 
given  of  the  will,  and  that  the  defendant  was  not  bound  to 
plead  without  it ;  and  judgment  having  been  signed  for  want 
of  a  plea,  the  court  set  it  aside  for  irregularity  with  costs. 
Daley  Y.  Mahon,  4  Bing.  N.  C.  235.  The  demand  should  be  in 
writing,  in  this  or  the  like  form :  "  The  defendant  craves  oyer 
and  copy  of  the  [writing^  obligatory  and  of  the  condition  thereof,** 
or  **  indenture  of  lease,'*  Sfc]  mentioned  in  the  declaration  in 
this  cause :  Or,  The  plaintiff  craves  oyer  and  copy  of  the  [w- 
denture  of  lease,  8fc.^  mentioned  in  the  defendants  plea  in  this 
cause : — ^to  be  intituled  in  the  court  and  cause,  and  signed 
and  directed  es  ordinary  notices  in  a  cause. 

VOL.  I.  n 
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If  oyer  be  demanded  of  a  plaintiff,  and  be  refuse  to  give  it 
where  it  is  legally  demandable,  the  refusal  is  tnor;  but  in 
order  to  bring  error,  the  party  must  enter  his  prayer  of  oyer 
on  record,  to  which  the  other  party  may  counterplead  or  de 
mur,  and  thereupon  the  court  give  judgment.  1  Sound.  %  i 
and  see  Goodricke  v.  Turley,  2  Cr.  M.  &  R,  694.  On  the  other 
hand,  if  oyer  be  demanded  of  a  defendant,  he  has  two  de&r 
days  to  deliver  it;  but  if  he  refuse  or  neglect  to  deliver  it 
within  that  time,  the  plaintiff  may  treat  his  plea,  &c.  as  a 
nullity,  and  sign  judgment.  Fage  v.  Divine,  2  T.  R.  40. 

A  defendant,  who  demands  oyer,  has  the  same  time  for 
pleading  after  it  is  granted,  as  he  had  at  the  time  he  demanded 
it.  Webber  v.  Austin,  8  T.  R.  356.  Theadom  v.  Jackm, 
Barnes,  238.  Simpson  v.  Dafido,  Id  254.  The  party  axmi 
it,  must,  where  it  is  granted,  set  it  out  at  the  head  of  bis 
pleading;  if  he  plead  without  doing  so,  the  other  party  niay 
pray  that  the  deed  &c.  be  enrolled,  and  so  make  it  part  of  the 
record.  Smith  v.  Jennings,  9  Dowl.  155.  If  a  defendant  after 
craving  oyer  of  a  deed,  omit  to  insert  it  at  the  head  of  his  plea, 
the  plidntiff  on  making  up  the  issue  or  demurrer  book,  may,  if 
he  think  fit,  insert  it  for  him ;  but  the  costs  of  such  insertioD 
shall  be  in  the  discretion  of  the  taxing  officer.  £.  G,  H.  2  W. 
4,  «.  44.  Or  if  the  plaintiff  crave  oyer  of  any  deed  mentioned 
in  the  plea,  and  after  having  obtained  it,  reply  without  setting 
it  out,  if  his  replication  conclude  to  the  country,  he  cannot 
add  the  similiter,  and  proceed  to  trial;  if  he  do,  his  pro- 
ceedings may  be  set  aside  for  irregularity.  Smith  v.  Jensi^ 
supra, 

SECTION  V. 

Interpleader,  in  ordinary  cases. 

The  statute,'}  By  stat.  1  &  2  W.  4,  c.  58,  s,  1,  reciting  that 
•*  it  often  happens  that  a  person  sued  at  law  for  the  recovery 
of  money  or  goods  wherein  he  has  no  interest,  and  which  are 
also  claimed  of  him  by  some  third  party,  has  no  means  of  re- 
lieving himself  from  such  adverse  claims,  but  by  a  suit  m 
equity  against  the  plaintiff  and  such  tiird  party,  usnail| 
called  a  bill  of  interpleader,  which  is  attended  with  expense 
and  delay  :'*  it  is  enacted  "  that  upon  application  ™**^^.5^ 
on  behalf  of  any  defendant,  sued  in  any  of  his  m^estrs 
courts  of  law  at  Westminster,  or  in  the  court  of  Coiiun» 
Pleas  of  the  county  palatine  of  Lancaster,  or  the  court  « 
Pleas  of  the  county  palatine  of  Durham,  in  any  J*^*^ 
assumpsit,  debt,  detinue  or  trover,  such  application  oe^ 
made  after  declaration  and  before  plea,  by  affidavit  or  ow^ 
wise,  showing  that  such  defendant  does  not  claim  any  i^^ 
in  the  subject-matter  of  the  suit,  but  that  the  right  thereto  » 
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claimed  or  supposed  to  belong  to  some  third  party,  who  has 
sued  or  is  expected  to  sue  for  the  same,  and  that  such  defen- 
dant does  not  in  any  manner  collude  with  such  third  party, 
bot  is  ready  to  bring  into  court,  or  to  pay  or  dispose  of,  the 
subject-matter  of  the  action,  in  such  manner  as  the  court  or 
any  judge  thereof,  may  order  or  direct  :*4t  shall  be  lawful  for 
the  court  or  any  judge  thereof-— 

1.  "To  make  rules  and  orders  calling  upon  such  third  party 
to  appear,  and  to  state  the  nature  and  paxticulars  of  his  claim, 
and  maintain  or  relinquish  his  claim ;" 

2.  "  And  u()on  such  rule  or  order,  to  hear  the  allegations, 
as  well  of  such  third  party,  as  of  the  plaintiff,  and  in  the  meai^ 
time  to  stay  the  proceedings  in  such  action  " 

3.  "And  finally  to  order  such  third  party  to  make  himself 
defendant  in  the  same  or  some  other  action,  or  to  proceed 
to  trial  on  one  or  more  feigned  issue  or  issues,  and  also  to 
direct  which  of  the  parties  shall  be  plaintiff  or  defendant  on 
snch  trial ;" 

"  Or,  with  the  consent  of  the  plaintiff  or  such  third  party, 
their  counsel  or  attornies,  to  dispose  of  the  merits  of  their 
claims, -and  determine  the  same  in  a  summary  manner." 

4.  "  And  to  make  such  other  rules  and  orders  therein,  as  to 
costs  and  all  other  matters,  as  may  appear  to  be  just  and  rea- 
sonable." 

By  sect.  2,  "  the  judgment  in  the  issue  or  action,  and  the 
decision  of  the  court  or  judge  in  a  summary  manner,  shall  be 
final  and  conclusive  against  the  parties,  and  all  persons  claim- 
ing by,  from  or  under  them.** 

By  sect.  3,  "  if  such  third  party  shall  not  appear  upon  such 
rule  or  order,  to  maintain  or  relinquish  his  claim,  being  duly 
served  therewith ;  or  shall  neglect  or  refuse  to  comply  with 
any  rule  or  order  to  be  made  after  appearance :  it  shall  be  law- 
ful for  the  court  or  judge  to  declare  such  third  party,  and  all 
persons  claiming  by,  hom  or  under  him,  to  be  for  ever  barred 
from  prosecuting  his  claims  against  the  original  defiendant^ 
his  executors  or  administrators ;  saving  nevertheless  the  right 
or  daim  of  such  third  party  against  the  plaintiff;  and  there- 
upon to  make  such  order  between  such  defendant  and  the 
plaintiff,  as  to  costs  and  other  matters,  as  may  appear  just  and 
reasonable.*' 

By  sect.  4,  it  is  provided  "  that  every  order  to  be  made  in 
pursuance  of  this  act,  by  a  single  judse  not  sitting  in  open 
court,  shall  be  liable  to  be  rescinded  or  altered  by  the  coort,  in 
like  manner  as  other  orders  made  by  a  single  judge."  Or,  by 
sect.  5,  "  if  upon  application  to  a  judge  in  the  first  instance, 
or  in  any  later  stage  of  the  proceedings,  he  shall  think  the 
matter  more  fit  for  the  decision  of  the  court,  it  shall  be  lawful 
for  him  to  refer  the  matter  to  the  court;  and  thereupon  the 
n2 
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court  shall  and  may  hear  and  dispose  of  the  same,  in  the 
same  maoDer  as  if  the  proceeding  had  originally  commenced 
by  rule  of  court,  instead  of  the  order  of  a  judge." 

By  sect.  7,  *'  all  rules,  orders,  matters  and  decisions  to  he 
made  and  done  in  pursuance  of  this  act,  except  only  the  affi- 
davits to  be  filed,  may,  together  vith  the  declaration  in  the 
cause  (if  any),  be  entered  of  record,  with  a  note  in  the  margin 
expressing  the  true  date  of  such  entry,  to  the  end  that  the 
same  may  be  evidence  in  future  times,  if  required,  and  to 
secure  and  enforce  the  payment  of  costs  directed  by  any  such 
rule  or  order;  and  every  such  rule  or  order  so  entered,  shall 
have  the. force  and  effect  of  a  judgment,  except  only  as  to 
becoming  a  charge  upon  any  lands,  tenements,  or  heredita- 
ments ;  and  in  case  any  costs  shall  not  be  paid  within  fifteen 
days  after  notice  of  the  taxation  and  amount  thereof  given  to 
the  party  ordered  to  j)ay  the  same,  his  agent  or  attorney,  exe- 
cution may  issue  for  the  same  by  fi.  fa.  or  ca.  sa.  adapted  to 
the  case,  together  with  the  costs  of  such  entry,  and  of  the  exe- 
cution if  by  fieri  facias;  and  such  writs  may  bear  teste  on  the 
day  of  issuing  the  same,  whether  in  term  or  vacation." 

Application,  in  tohat  cases,"]  The  statute  gives  jurisdiction  to 
the  court  in  assumpsit,  deht,  detinue  and  trover  only ;  and 
therefore  where  the  declaration  against  the  applicant  contained 
a  count  in  case,  as  well  as  a  count  in  trover,  the  court  held 
that  they  had  no  jurisdiction ;  as  they  must  decide  upon  the 
'Whole  matter,  and  had  no  jurisdiction  over  the  count  in  case, 
they  could  not  interfere.  Lawrence  vl  Matthews,  5  Dowl. 
149,  2  Bar.  &W.  123.  Where  trover  was  brought  for  title 
deeds,  by  the  heir  of  a  mortgagee  against  a  person  in  -whose 
custody  they  were,  and  they  were  also  claimed  by  a  devisee, 
the  court  at  first  granted  the  defendant  a  rule  nisi,  dravm  up 
to  show  cause  at  chambers;  but  afterwards  Parke,  £.,  at 
chambers,  upon  consideration  of  the  first  section  of  the  sta- 
tute, held  that  trover  for  title  deeds  was  not  within  it,  and 
the  rule  was  accordingly  discharged.  Smith  v.  Wheeler,  1  Gale, 
15,  163.  Where  trover  was  brought  by  the  assignees  of  A. 
against  B.  and  C.  for  some  oil  which  A.  had  deposited  with 
B. ;  B.  disclaimed  all  interest  in  the  oil,  but  as  C.  had  given 
him  notice  that  he  claimed  a  lien  upon  it  for  50/.,  and 
threatened  to  take  proceedings  against  him  if  he  delivered  it 
up,  B.  applied  to  the  court  under  this  act ;  the  court  ordered 
that  the  oil  should  be  delivered  up  to  the  plaintiffs,  they 
paying  50/.  into  court,  and  directed  an  issue  to  decide  C's 
daim,  C.  to  be  plaintiff,  and  the  assignees  defendants.  Glai- 
stem  V.  White  et  cU.,  I  Hodg,  386.  Where  an  uncertificated 
bankrupt  did  work  for  the  defendant,  and  the  price  being  left 
to  arbitration,  an  award  was  made  in  his  favour  for  a  certain 
amount,  which  however  w^as  claimed  by  his  assignees,  who 
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gave  the  defendant  notice  not  to  pay  it ;  the  bankrupt  then 
brought  an  action  against  the  defendant  for  the  amount,  and 
the  court,  upon  appUcation,  granted  ai^  interpleader  rule  under 
this  statute.  Jones  v.  TumtuU,  2  Mees.  &  fT.  601.  So,  where 
A.,  the  holder  of  a  bill  of  exchange,  lost  it,  or  it  was  stolen 
from  him,  and  he  gave  notice  to  the  acceptor  not  to  pay  it; 
when  it  became  due  it  was  presented  for  payment  by  B.,  and 
the  acceptor  not  paying  it,  B.  brought  an  action  against  him ; 
A.  also  brought  an  action  against  him  on  the  bill :  on  applica- 
tion by  the  acceptor,  the  court  granted  a  rule  of  interpleader 
upon  this  statute,  and  after  hearing  the  parties,  ordered  an 
issue  to  be  tried  between  A.  and  B.  Regan  v.  Serle  et  al.,  9 
Bowl,  193.  But  where  a  party  having  purchased  cattle,  ac- 
cepted a  bill  drawn  in  blank  for  the  amount,  and  sent  it  to  A. 
the  seller;  when  the  bill  became  due,  it  was  in  the  hands  of  B.  for 
valuable  consideration,  and  purported  to  be  drawn  and  indorsed 
by  A.,  but  A.  alleged  that  his  name  was  forged  to  it;  A.  then 
brought  an  action  for  the  price  of  the  cattle,  and  B.  threatening 
an  action  on  the  bill,  the  acceptor  moved  for  a  rule  under  this 
act :  but  the  court  refused  it,  saying  that  it^was  not  clear  that 
he  was  not  liable  to  both  A.  and  B., — ^to  A.  if  the  name  were 
a  forgery,  and  to  B.  as  having  actually  accepted  the  bill.  Farr 
V.  Ward,  2  Mees.  &  W.  844.  So,  where  a  promissory  note  was 
placed  in  the  hands  of  a  trustee,  who  afterwards  brought  an 
action  on  it,  and  the  cestui  que  trust  also  threatened  to  sue, 
Coleridge,  J.,  refused  the  rule.  Newton  v.  Moody,  7  DowL  582. 
So,  where  the  defendant,  having  bought  a  rick  of  hay  from  the 
plaintiff  (who  was  executor  de  son  tort  of  A.),  was  applied  to 
for  the  price  by  a  person  who  claimed  to  be  administrator  of 
A.,  and  upon  being  sued  by  the  plaintiff,  applied  for  an  inter- 
pleader rule  under  this  act :  the  court  refused  it,  saying  that 
as  he  entered  into  the  contract  with  the  plaintiff,  he  must  pay 
him,  or  show  by  plea  some  good  reason  why  he  did  not.  James 
V.  Pritchard,  7  Mees,  &  fT.  216,  10  Law  J.  92,  ex.  So,  where 
a  reward,  advertised  to  be  paid  on  the  conviction  of  a  felon, 
was  claimed  by  two  parties,  one  of  whom  brought  an  action  to 
recover  it,  and  the  defendant  applied  to  the  court  under  this 
act :  the  court  held  that  it  was  not  a  case  within  the  statute, 
as  possibly  neither  party  was  entitled  to  it.  CoUis  v.  Lee,  1 
Hodg.  204.  Grant  v.  Fry,  4  Vowl,  135.  So,  where  the  action 
was  brought  for  unliquidated  dams^es,  it  was  holden  not  to 
be  within  the  act.  Walter  v.  Nicholson,  6  Dowl.  517.  Where, 
upon  showing  cause  against  a  rule  upon  this  statute,  it  ap- 
peared that  the  action  was  then  stayed  by  injunction,  the 
court  discharged  the  rule.  Arayne  v.  Lloyd,  1  Bing.  N.  C.  720, 
1  Hodg.  166.  And  where  it  appeared  that  an  action  against 
the  party  was  only  threatened,  but  not  actually  commenced, 
it  was  holden  that  the  court  had  no  authority  to  entertain  the 
application,  the  statute  requiring  it  to  be  made  after  declara- 
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tiOD  and  before  plea.  Parker  v.  Linneit,  2  Dmvl.  562.  The 
court  abo  will  not  entertain  the  application,  if  it  appear  that 
tiie  applicant  has  been  indemnified ;  T\tcPier  v.  Morris,  1  Dtml, 
€S9 ;  but  they  will,  where  it  appears  that  the  applicant  has  a 
Ben  upon  the  thing  datmed*  if  he  consent  to  relinquish  his 
lien.  CoUer  t.  Bank  of  England,  2  Dawl,  728. 

Ta  what  court,  and  how,"}  The  application  ma^  be  made  to 
tibe  court,  or  to  a  judge  at  chambers :  if  made  to  the  court,  it 
mtut  be  made  to  that  court  in  which  the  action  against  the 
applicant  is  pending ;  and  if  two  actions  be  brought  against 
him  by  different  claimants,  in  dilfei«nt  courts,  an  application 
most  be  made  to  each  court.  Allen  y.  Gilby,  3  Dowl.  143.  The 
rule  calls  upon  the  claimant  to  appear  and  state  the  nature  and 
particulars  of  his  daim,  and  to  maintain  or  relinquish  the 
same.  In  the  Exchequer,  if  it  be  intended  that  the  rule  niH 
should  be  drawn  up  as  a  stay  of  proceedings,  a  previous  notice 
of  the  motion  must  be  given  to  the  opposite  parties ;  Smith  t. 
Wheeler,  3  Dowl.  431 ;  and  tiie  same  in  tbe  court  of  Commooi 
Fleas ;  but  in  the  court  of  Queen's  Bench  such  notice  is  not 
necessary.  If  the  application  be  made  so  late  in  the  term,  that 
cause  cannot  be  shown  in  court  during  that  term,  the  cooit 
may  allow  the  rule  to  be  drawn  up  to  show  cause  before  a 
judge  at  chambers.  Smith  v.  Wheeler,  supra. 

Rude,  how  disposed  cf.]  If  the  claimant  do  not  appear  and 
allow  cause  against  the  rule,  he  will  be  barred  of  his  daim  ss 
against  the  applicant,  and  the  matter  in  dispute  win  be  ordered 
to  be  handed  over  to  the  plaintiff.  See  sect.  3,  ante,  p.  267. 
But  if  the  claimant  appear,  and  persist  in  his  daim,  the  oouit 
mH  dther  order  that  he  be  made  defendant  in  the  action 
already  pending,  instead  of  the  applicant,  or  will  direct  an 
Ksue  between  the  plaintiff  and  the  claimant,  to  try  the  right, 
and  will  give  orders  for  the  safe  custody  of  the  matter  in  dis- 
pute, in  the  meantime.  See  Allen  y.  GiWy,  3  Dowl.  143. 

Issue,  Sfc."]  Where  a  claimant,  ordered  to  be  plaintiff  in  such 
an  issue,  refused  to  proceed  in  it,  and  it  was  proposed  to  sub- 
stitute the  name  of  another  daimant  for  his,  Coleridge,  J., 
held  that  it  could  not  be  done,  without  making  such  other 
daimant  a  party  to  the  rule.  Ijydal  \.  Biddle,  5  Dowl.  344. 
Where  such  an  issue  is  ordered  and  tried,  judgment  must  be 
actually  signed  in  it,  before  the  party  succeeding  can  apply  to 
Hie  court  to  have  the  disputed  property  handed  over  to  hum 
Cooper  V.  The  Lead  Smelting  Company,  I  Dowl.  728.  And  tbe 
judgment  must  be  entered  in  the  manner  pointed  out  m  sect 
7,  ante,  p.  268,  Dickinson  y.  Eyre,  7  Dowl,  721,  and  accordiag 
to  its  true  date.  Lambirth  v.  Barrington,  4  Dowl.  126.  If 
the  plaintiff  in  the  issue,  however,  neglect  to  proceed  to  the 
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trial  of  it,  the  other  party  may  apply  to  have  the  money  or 
other  property  in  dispute ;  but  the  rule  in  such  a  case,  is  a  rule 
nUi  only.  Stanley  v.  Perry,  1  Har.  &  W,  669. 

Cogis.']  As  in  courts  of  equity,  upon  a  bill  of  interpleader, 
if  it  appear  that  the  plaintiff  acted  fairly  with  respect  to  the 
fund  in  dispute,  he  is  allowed  his  expenses  out  of  it,  the  courts 
of  law,  in  analogy  to  this,  will  allow  an  applicant  under  this 
statute  his  costs  under  similar  circumstan(:es.  Duear  v.  Mackiiu 
tosh,  2  Dowl.  730.  Pitchers  v.  Edney,  4  Bing.  N.  C.  721.  and 
see  Cotter  v.  Bank  of  England,  Id,  728.  Parker  v.  Linnett,  Id. 
562.  But  where  it  appeared  that  one  of  the  parties  had  offered 
to  indemnify  the  applicant,  before  he  made  his  application,  the 
court  refused  to  allow  him  his  costs.  Gladstone  v.  ffhite  et  al., 
1  Hodg,  386.  So,  where  the  third  party  abandoned  his  chum, 
the  court  refused  to  allow  the  applicant  his  costs  out  of  the 
fund.  Murdoch  v.  Taylor,  9  Law  J.  188,  cp.  And  where  it  ap- 
peared that  the  applicant  had  no  ground  for  believing  that  he 
should  be  sued  by  the  alleged  claimant,  the  latter  having  de- 
sired him  to  pay  the  money  in  dispute  to  the  plaintiff,  the 
court  discharged  the  rule  with  costs.  Harrison  v.  Payne,  2 
3odg.  107.  As  to  the  costs  between  the  plaintiff  and  the 
claimant,  the  court  usually  order  them  to  abide  the  event  of 
the  action  or  issue*  See  Barnes  v.  Bank  of  England,  7  Vowh 
319.  Jones  v.  Regan,  9  Dowl.  580.  But  where  the  applicant 
paid  the  sum  of  492/.  into  court,  183/.  of  which  was  claimed 
by  A.,  and  the  whole  claimed  by  the  assignees  of  B.,  and  upon 
an  issue  to  try  the  claim  of  A.,  he  obtained  a  verdict  for  60/. 
only,  and  a  judge  at  chambers  thereupon  ordered  each  party 
to  pay  his  own  costs :  the  court  refused  to  rescind  the  order. 
Ccar  v.  Edwards,  8  DowL  29.  As  to  the  remedy  for  costs,  see 
sect.  7,  ante,  p.  268. 


SECTION  VI. 

Plea, 

1 .  Form,  8fc.  of  pleas. 

Title  and  commencement.]  The  plea  must  be  correctly  inti- 
tuled in  the  court  It  must  also  be  intituled  of  the  day  of 
the  month  and  year  when  pleaded,  and  of  no  other  time,  R. 
PI.  H.4W.4,L  s.  I,  and  must  have  the  words  "  in  the  year  of 
our  Lord"  before  the  year;  Holland  etal,  v.  Tealdi,  8  Dowl. 
320 ;  otherwise  it  may  be  set  aside  for  irregularity.  Hodson  v. 
Pennell,  4  Mees.  &  rT.  373.  It  shall  commence  thus :  The  said 
defendant  by  — ^  his  attorney  or  in  person  &c.  says  that  — — . 
Id.  8.  10.  And  it  is  not  necessary  to  insert  the  allegation  of 
actionem  non  in  the  commencement,  or  a  prayer  of  judgment 
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in  the  conclusion*  unless  the  i^ea  be  pleaded  to  part  of  a 
count  only.  See  R,  PL  H.  4  W,  4,  /.  s.  9.  Bird  v.  Higginson, 
*2  Ad,  &  E.  696.  The  name  of  the  cause  must  be  inserted  in 
the  margin :  but  it  is  sufficient  to  state  it  thus.  Styles  ais. 
Noakes;  and  it  is  not  necessary  to  state  the  character  in  which 
the  parties  sue  or  are  sued.  Dale  v.  Beer,  7  East,  333. 

General  issuesJ]  The  general  issue  in  assumpsit,  after  the 
commencement,  as  above  mentioned,  is  thus : — say»  that  he 
did  not  promise  [or  undertake  or  promise,  according  to  the 
allegation  in  the  declaration]  in  manner  and  form  as  the  said 
plaintiff  has  above  thereof  complained  against  him;  and  of  this 
he  puts  himself  upon  the  country,  8fc. 

In  debt  on  simple  contract,  thus : — says  that  he  never  teas 
indebted  in  manner  and  form  as  in  the  declaration  alleged; 
and  of  this  he  puts  himself  upon  the  country,  8fc.  R.  PI.  4  W. 
4, //.«.  1. 

In  debt  on  bond,  &c.  thus : — says  that  the  said  v)riting  obU- 
gatory  [or  indenture,  or  deed  poll]  is  not  his  deed ;  and  of  this 
he  puts  himself  upon  the  country,  ^'c.    And  the  like  in  covenant. 

In  case  or  trover,  thus : — says  tluzt  he  is  not  guilty  of  the 
premises  above  laid  to  his  charge,  in  manner  and  form  as  the 
Mid  plaintiff  has  above  thereof  complained  against  him;  and 
of  this  he  puts  himself  upon  the  country,  8fc, 

In  trespass  thus : — says  that. he  is  not  guilty  of  the  said  sup- 
posed trespass  above  laid  to  his  charge,  or  any  part  thereof, 
in  manner  and  form  as  the  said  plaintiff  has  above  thereof  com- 
plained against  him;  and  of  this  he  puts  himself  upon  the 
country,  §c. 

In  ^ectment  thus : — says  he  is  not  guilty  of  the  said  tup- 
posed  trespass  and  ejectment  above  laid  to  his  charge,  or  any 
part  thereof,  in  manner  and  form  as  the  said  plaintiff  has  above 
thereof  complained  against  him ;  and  of  this  he  puts  himself 
upon  the  country,  8fc. 

To  a  count  upon  a  bill  of  exchange  or  promissory  note, 
the  general  issue  non  assumpsit  cannot  be  pleaded ;  but  in 
such  a  case  a  plea  of  denial  must  traverse  the  drawing,  mak- 
ing, accepting  or  indorsing,  &c,  R.  PL  4  JV.  4,  //.  s.  I . 

In  all  cases  where  by  statute  a  defendant  may  plead  the 
general  issue  and  give  the  special  matter  in  evidence,  the  plea 
must  have  the  words  "  by  statute"  in  the  mat^gin,  otherwise  it 
shall  not  be  deemed  to  be  pleaded  by  virtue  of  the  statute; 
and  these  words  must  also  be  inserted  in  the  margin  of  the 
issue  and  nisi  prius  record.  R.  G.  T.  I  Vict.  Where  the  plain- 
tiff made  an  affidavit,  stating  that  he  was  unable  to  discover 
the  statute  under  which  the  defendant  intended  to  justify,  the 
court  ordered  the  defendant  to  point  it  out  within  three  days, 
otherwise  that  the  words  "by  statute"  should  be  struck  out. 
Coy  V.  Ld.  Forrester,  9  DowL  770.  Where  the  general  issue 
is  thus  pleaded,  with  the  words  "by  statute"  in  the  margin, 
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the  coart  will  not  allow  the  defendant  also  to  plead  special 
pleas  of  justification,  even  although  some  of  his  justifications 
be  not  within  the  statute,  and  cannot  be  given  in  evidence 
under  the  general  issue;  Rots  v.  CUfion  et  al,  11  Ad,  & Bl, 
631 ;  in  the  latter  case,  all  the  justifications  must  be  pleaded 
specially,  and  the  words  "by  statute"  omitted  in  the  margin 
of  the  general  issue,  if  pleaded. 

Sham  pleM."]  Where  a  plea  is  altogether  false  in  fact,  and 
is  pleaded  for  the  purpose  of  gaining  time,  it  is  called  a  sham 
plea.  The  usual  sham  plea,  formerly  adopted,  was  a  plea  of 
judgment  recovered  for  the  same  cause  of  action  in  another 
court ;  but  this  plea  can  no  longer  be  adopted  for  such  a  pur- 
pose: for  now  byR.  G.  H.  4  W.  4,  r.  1,  s.  8,  the  defendant  in 
the  margin  of  such  a  plea  must  state  the  date  of  the  judg- 
ffieut  and  the  number  of  the  roll  (if  any),  otherwise  the  plain- 
tiff may  sign  judgment  as  for  want  of  a  plea ;  or  if  the  defen- 
dant state  this,  and  state  it  f&lsely,  then,  upon  the  plaintiff 
producing  a  certificate  from  the  proper  officer  that  there  is  no 
such  judgment,  the  court  or  a  judge  may  give  him  leave  to 
sign  judgment.  This  rule,  however,  must  not  be  understood 
as  applying  to  a  plea  by  an  executor  of  judgments  recovered 
agamst  him.  Power  v.  Izod,  I  Bing,  N,  C.  304.  S.  C,  nom. 
Power  v.  Fry,  3  Dowl.  140. 

The  courts,  altiiough  not  inclined  to  sanction  this  system 
of  sham  pleading,  feel  a  difficulty  in  interfering,  by  setting 
aside  the  plea,  or  allowing  the  plaintiff  to  treat  it  as  a  nullity 
and  sign  judgment.  In  the  first  place,  the  plaintiff  cannot  of 
himself  treat  such  a  plea  as  a  nullity  and  sign  judgment,  un- 
less the  plea  appear  to  be  palpably  fictitious  on  the  face  of  it; 
BeU  V.  Alexander,  6M.ScS,  133.  PhiUips  v.  Bruce,  Id.  134  ; 
and  even  if  it  be  so,  it  is  not  at  present  very  safe  to  sign 
judgment,  without  the  leave  of  the  court.  And  the  court 
vdll  not  grant  such  leave,  merely  on  an  affidavit  that  the  plea  is 
false.  Idle  ▼.  Crutch,  1  Chit,  524.  Smith  v.  BackweU,  4  Bing. 
512.  EdUfordsy,  Oreenwood,  5  Bing.  N.  C.  476.  and  see  Young 
v.  Gadderer,  1  Bing.  380,  if  |it  be  good  upon  the  face  of  it; 
Per  Alderson,  J5.,  in  Mitford  v.  Trinder,  10  Law  J.  473,  ex. ; 
nor  will  they  compel  the  defendwit  to  verify  it  by  affidavit, 
Merrington  v.  Beckett,  2  B.  &  C.  81,  for  that  would  be  in  fact 
trying  the  merits  of  the  cause  by  affidavit.  Nor  will  they 
give  leave  to  sign  judgment,  merely  because  the  plea  is  incon- 
sistent with  an  admission  ]ireviously  made  by  the  defendant. 
La  Forest  v.  Langan,  1  Hodg,  410.  They  have  also  refused 
to  set  aside  a  release  by  one  of  several  co-plaintiffs  to  a  defen- 
dant, where  fraud  between  the  releasor  and  the  defendant  was 
not  fully  established  by  affidavit.  Crook  et  al.  v.  Stephen, 
5  Bing.  N.  C.  688,  9  Law  J.  209,  cp.  Wild  et  al.  v.  WUliams 
etal.6  Mees,  &  W.  490.  But  if  a  sham  plea  be  palpably  fic- 
nS 
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titious  upon  the  face  of  it,— «8  a  plea  of  judgment  recoveredi 
in  the  court  of  piepoudre  in  Bartholomew  £&ir,  BlewiU  ¥. 
Marsden,  10  East,  237,  or  a  judgment  recovered  in  the  mayor's 
court  in  London,  appearing  to  be  at  a  time  before  the  cause  of 
action  had  accrued,  Phillips  v.  Bruce,  6  M.  &  S.  134.  Laml> 
V.  Pratt,  I  D,&R.  511,  or  if  it  be  absurd  and  false,  Mitforis. 
Trinder,  10  Law  /.  473,  ex., — the  court  will  give  the  plaintiff 
leave  to  sign  judgment.  Or  if  a  defendant  plead  two  sham 
pleas,  requiring  different  modes  of  trial,  Bones  v.  Punier, 
2  B.  9i  A.  777.  Thomas  v.  Vandcrmoolen,  2  B.  &  A,  197,  or 
one  plea  comprising  several  defences,  some  of  law,  and  othere 
of  £act,  Balmanus  v.  Thompson,  8  DowL  76,  or  a  plea  so  inge- 
niously framed,  as  to  make  it  necessary  for  the  plaintiffs 
attorney  to  consult  counsel,  and  thereby  cause  delay  and 
expense,  Bartley  v.  Godslake,  2  B,  ^  A.  199.  ShadweU  v. 
Berthoud,  5B.SlA,  750.  M'Leish  v.  Welsh,  1  D.  &  jR.  447, 
or  a  plea  raising  difficult  questions  of  law,  see  Charles  v. 
Marsden,  I  Taunt,  225,  or  a  plea  subtly  drawn  for  the  purpose 
of  ensnaring  the  plaintiff,  TVhite  v.  Howard,  3  Tau$ii.  339, 
and  see  Miley  v.  WaUs,  1  Dowl.  648.  Jones  v.  Studd,  4  Bing. 
663,  or  a  plea  tendering  issues  wholly  immaterial :  Murraif 
V.  Boucher,  9  Dowl,  537.  Knowles  v.  Burward,  10  Ad.  &  El. 
19.  See  Homer  v.  Keppel.  Id.  17 : — ^in  these  cases  the  court 
will  in  general  give  the  plaintiff  leave  to  sign  judgment  as  for 
want  of  a  plea,  upon  his  producing  an  affidavit  of  the  falsehood 
of  the  plea.  So  where  the  defendant  pleaded  a  set-off  to  a 
special  count  in  assumpsit,  evidently  for  the  purpose  of  se- 
curing a  verdict  in  case  he  should  fail  upon  his  other  pleas,  the 
other  pleas  containing  the  real  defence  which,  by  agreement 
with  the  plaintiff,  was  to  beset  up :  the  court  upon  ^>pUcatioa 
set  aside  the  plea.  Gould  v.  Oliver,  4  Bing.  N,  C.  676. 

Plea,  in  what  cases  treated  as  a  nullity,']  If  a  defendant 
plead  a  plea,  which  is  entirely  inapplicable  to  the  action,-— 
such  as  non  assumpsit  in  an  action  of  debt,  Brennan  v.  Egan, 
4  Taunt.  1G4 ;  nunquam  indebitatus,  in  an  action  on  a  bill  of 
exchange,  see  Sewell  v.  Dale,  8  Dowl.  309,  or  the  like,  the 
plaintiff  may  treat  the  plea  as  a  nullity,  and  sign  jud^ent. 
And  see  Hopgood  v.  Wright,  2  New  Rep.  188.  But  nU  debet 
to  debt  on  judgment,  although  a  bad  plea,  is  not  a  nullity ; 
Anon.  2  Chit.  239 ;  nor  is  "  not  guilty"  in  assumpsit  a  nuUitj. 
Aaron  v.  Chaundry,  2  B.  &  C.  562.  If  a  plea  be  pleaded, 
which  is  not  allowed  by  the  practice  of  the  court, — such  as  a 
plea  in  abatement  of  the  writ,  which  cannot  be  pleaded  witiiout 
oyer  of  the  writ,  and  oyer  of  the  writ  is  never  granted.  Murray 
V.  Hubbart,  1  B.  &  P.  645,— or  if  he  deliver  his  plea  at  any 
time  between  the  10th  August  and  24th  October,  Mills  v. 
Brown,  9  Dowl.  151, — ^the  plaintiff  may  treat  it  as  a  nullity  and 
sign  judgment.    So,  if  a  defendant  be  under  terms  to  plead 
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issaably,  and  he  plead  a  plea  which  is  not  issuable,  the  plaintiff 
may  treat  it  as  a  nullity,  and  sig^i  judgment.  See  post,  p.  280. 
So,  if  a  defendant  plead  a  special  plea,  not  signed  by  counsel, 
Macher  ▼.  BiUmg,  1  Cr,  M.  &  R.  511,  Shield  v.  Quick,  10 
Law  J.  270,  ex. :  €md  see  post,  p.  283 ,  or  plead  before  appear- 
ance, see  NolHken  v.  Seseme,  2  Tyr.  304,  or  before  declaration, 
Ikuglas  y.  Oreen,  2  Chxt,  7,  the  plea  may  be  treated  as  a  nul- 
lity. A  plea  in  abatement  or  other  dilatory  plea,  without  an 
affidavit  to  verify  it,  may  be  treated  as  a  nullity ;  post,  p.  298 ; 
but  such  a  plea  cannot  be  so  treated,  merely  because  the 
affidavit  of  venfication  was  sworn  before  the  defendant's  at- 
twney.  HoTsfall  v.  Matthewman,  ZM,  ^S.  154.  Nor  can  a 
plea,  which  would  merely  be  bad  on  demurrer,  although 
dearly  so,  be  treated  as  a  nullity ;  see  Smith  v.  Jones,  3  D. 
&  R.  621.  Cowper  v.  J&nes,  4  DowL  591.  Allen  v.  Walker, 
5  Dowl,  460.  Vere  T.  GoUt^tmrngh,  1  Bing.  N,  C,  353.  Wood 
V.  F\nar,  5  Id.  247 ;  and  much  less  so,  if  the  objectionable  part 
may  be  rejected  as  surplusage.  Risdale  v.  Kelly,  1  Dotcl.  285. 
Macdrnmell  t.  MacdarmeU,  3B.&P.  174.  But  if  a  plea  be 
Bot  only  bad,  but  frivolous,  the  court,  on  application,  may  give 
the  plaintiff  leave  to  sign  judgment.    See  Homer  v.  Keppel, 

8  Lmo  J.  204,  qb.,  Knowles  v.  Bttnvard,  Id.  206,  qb.  Bradbury 
et  al.  v.  Emans,  9  Law  J.  7  ex.    Balmanno  et  al.  v.  Thompson, 

9  Law  J.  57  cp.  Where,  however,  there  was  a  mistake  of 
the  defendant's  christian  name  in  the  commencement  of  the 
plea,  it  was  holden  that  it  could  not  be  treated  as  a  nullity, 
on  that  ground.  Anon.  7  D.  9i  R,  511.  Nor  can  a  plea  be 
treated  as  a  nullity,  merely  because  it  was  delivered  after  nine 
o'clock  at  night,  Horsky  v.  Purdon,  2  Bowl.  228,  or  because 
it  was  pleaded  in  the  name  of  an  attorney  without  any 
written  authority  from  him,  HiU  v.  MiUs,  2  Dowl.  696,  or  in 
the  name  of  the  country  attorney,  where  the  appearance  was 
in  the  name  of  the  town  agent.  Bitchier  v.  Rawlins,  3  B.tiP. 
111.  So  a  plea,  pleaded  on  a  day  different  from  that  on  which 
it  bears  date,  is  irregular  only,  and  cannot  be  treated  as  a  nul- 
lity. Hodson  v.  PumeU,  4  Mees.  &  W.  373. 

Even  in  cases  where  the  plea  may  be  treated  as  a  nullity, 
judgment  cannot  be  signed  until  after  the  time  for  pleading 
have  expired.  Nollehen  v.  Severn,  1  Dowl.  320.  Dakins  v. 
Wagner,  3  Dowl.  535.    Smith  v.  Rathbone,  5  Dowl.  401. 


2.  When  to  be  pleaded. 

Time  to  plead.}  If  the  plaintiff  declare  in  any  other  county 
than  Middlesex  or  London,  the  defendant  shall  have  eight  days 
to  plead.  See  Holland  v.  Cooke,  1  JIf .  &  5.  566.  But  if  he  de- 
clare in  London  or  Middlesex,  then  if  the  defendant  live  within 
20  miles  of  London,  he  shall  have  but  four  days  time  to  plead ; 
but  if  he  live  at  a  greater  distance,  he  shall  have  eight  days. 
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See  R.  K.  B,  T.,  5  &  6  G.  2,  T,  22,  G.  3 ;  -R.  C.  P.  M.3  G.2, 
H.  35  G.  3,  R.  Ex.  M.  53  G.  3.  And  in  an  action  against  an 
attorney,  he  is  bound  to  plead  in  four  days,  whether  he  re- 
side within  20  miles  of  London  or  not.  Kinder  et  al.  v.  Dm- 
ford,  10  Law  J.  131,  q.b.y  and  whether  the  cause  be  a  town 
cause.  Id.  Mann  v.  Fktcker,  5  T.  R.  369,  or  a  country  cause, 
Lowderv.  Lauder ,  5  Dowl.  684.  These  days  are  reckoned 
exclusive  of  the  day  on  which  the  declaration  is  delivered,  or 
notice  of  declaration  given.  And  Sunday  is  reckoned,  if  it  be 
not  the  last  of  the  four  or  eight  days.  Shoebridge  v.  /new, 
6  Dowl.  126.  By  stat.  2  W.  4,  c.  39,  s.  11,  no  plea  shall  be 
delivered  between  the  10th  August  and  the  24th  October; 
and  by  R.  G.  M.  3  W.  4,  s.  12,  in  case  the  time  fbr  pleading 
to  any  declaration  shall  not  have  expired  before  the  10th 
August,  the  party  called  upon  to  plead  shall  have  the  same 
number  of  days  for  that  purpose  after  the  24th  day  of  Octo- 
ber, as  if  the  declaration  had  been  delivered  or  filed  on  the 
24th  October ;  but  in  such  cases  it  shall  not  be  necessary  to 
have  a  second  rule  to  plead.  And  therefore  where  the  time 
for  pleading  expired  on  the  10th  August,  it  was  holden  that 
judgment  could  not  be  signed  for  want  of  a  plea  on  the  11th. 
Morris  v.  Hancock,  11  Law  J.  126.  And  the  same,  where  a 
further  time  to  plead  has  been  obtained  under  a  judge's  order, 
and  the  enlarged  time  does  not  expire  before  the  lOth  August; 
WiUon  V.  Bradslocke,  2  Dowl.  416 ;  and  in  such  a  case,  where 
a  month's  time  had  been  given,  and  25  days  of  it  still  remained 
unexpired  on  the  10th  August,  it  was  holden  that  the  defend- 
ant had  25  days  to  plead  after  the  24th  October.  Trinder  v. 
Smedley,  3  Dowl.  87.  It  will  be  prudent,  therefore,  on  the 
part  of  the  plaintiff,  when  an  application  is  made  for  time  to 
plead,  which  will  expire  on  or  after  the  10th  August,  or  at 
such  a  time  as  will  prevent  him  from  proceeding  to  issue 
before  the  24th  October,  to  have  it  made  one  of  the  terms  of 
granting  the  time  that  the  defendant  shall  plead,  and  take  all 
the  other  necessary  steps  in  the  cause,  and  that  he  himself 
shall  be  at  liberty  to  reply  and  proceed  to  issue,  &c.,  notwith- 
standing the  statute  and  rule  above  mentioned. 

As  to  the  time  for  pleading  in  abatement  or  to  the  juiis- 
diction,  see  post. 

Imparlance.']  Formerly,  unless  the  plaintiff  declared  daring 
the  term  in  which  the  defendant  appeared,  the  latter  was  not 
obliged  to  plead  as  of  the  same  term  the  declaration  was  deli- 
vered, but  was  entitled  to  an  imparlance  over  to  the  next 
term,  and  might  have  pleaded  within  the  first  four  days  of  that 
term.  There  were  some  minute  variances  between  the  prac- 
tice of  the  different  courts  upon  the  subject,  which  were  reme- 
died by  R.  G.  T.  1  W.  4,  8.  7.  And  see  Edensor  v.  Hoffman,  2 
Cromp.  &  /.  140.  Thompson  v.  Smith,  I  Dovsl.  381.  WhaUe^ 
▼.  Bamet,  Id.  607.    Pvn  v.  Woodman,  Id.  464.    But  the  sta- 
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tutc  2  W.  4,  c.  39,  8.  U,  by  which  it  is  enacted  that  "  all  ne- 
cessary proceedings  to  judgment  and  execution"  may  be  had 
"  without  delay"  at  the  expiration  of  eight  days  from  the 
service  or  execution  of  the  process,  has  virtually  abolished 
imparlances ;  and  the  defendant  is  now  bound  to  plead  within 
the  time  limited  for  that  purpose  by  the  practice  of  the 
court,  whether  the  plaintiff  declare  in  term  or  vacation. 
Nune  Y.  Geeting,  3  DowL  157.  fVigley  v.  Tomlins,  Id,  7, 
ovemUing  Preanv.  Chaplin,  2  DowL  523. 

Time  for  pleading  after  amenct/nen^.]  In  the  Queen's  Bench 
(ft.  r,  .5  &  6  G.  2,  6.)  and  Common  Pleas,  (il.  jE.  I  W,  4), 
where  the  declaration  is  amended,  the  defendant  shall  have 
two  days,  exclusive  of  the  day  on  which  the  amendment  is 
actually  made,  to  alter  his  plea  or  plead  d^  novo,  unless  other- 
wise ordered  by  the  court  or  judge  granting  leave  for  the 
amendment.  And  it  seems  that  (at  least  in  the  Queen's 
Bench)  the  amendment  in  this  case  has  the  effect  of  putting 
an  end  to  the  plea  altogether ;  so  that  the  defendant  must 
plead  de  novo  to  the  amended  declaration.  Huckvale  v.  Kendal^ 
S  B,&J,  137.  But  in  the  Exchequer,  the  amendment  does 
not  necessarily  put  an  end  to  the  plea  already  pleaded ;  nor 
does  it  authorize  the  defendant  to  plead  de  novo,  if  the  amend- 
ment have  not  rendered  his  plea  inapplicable,  unless  indeed  the 
order  granting  the  amendment  give  him  liberty  to  do  so.  And 
where,  in  an  action  in  that  court,  the  plaintiff  obtained  an 
order  to  amend  his  declaration,  with  liberty  to  the  defendant 
to  plead  de  novo  or  demur ;  and  because  the  defendant  did 
neither,  the  plaintiff  signed  judgment  as  for  want  of  a  plea : 
the  court  held  that  he  had  no  right  to  do  so,  as  the  former 
pleas  were  good,  if  they  applied  to  the  amended  declaration. 
^'^g  V.  Borsley,  2  DowL  107.  And  the  practice  of  the 
Common  Pleas  was  the  same,  before  the  making  of  the 
rule  above  refened  to.  See  Woodroffe  v.  Watson,  6  Taunt, 
400.  By  R.  G.  H.  2  W.  4,  s.  42,  "  where  an  amendment 
of  the  declaration  is  allowed,  nu  new  rule  to  plead  shall  be 
deemed  necessary,  whether  such  amendment  be  made  of  the 
same  term  as  the  declaration,  or  of  a  different  term."  Nor 
is  a  fresh  demand  of  plea  necessary.  Huckvale  v.  Kendal,  3 
B.&A.  137. 

^ter  oyer."]  After  oyer  granted,  the  defendant  has  the  same 
number  of  days  for  pleading  as  he  had  at  the  time  oyer  was 
demanded.  Webber  v.  Austen,  8  T.  R,  356. 

After  particulars,']  By  R.  G.  H.  2  W.  4,  s.  48,  "  a  defendant 
shall  be  allowed  the  same  time  for  pleading  after  the  delivery 
of  particulars  under  a  judge's  order,  which  he  had  at  the  return 
of  the  summons ;  nevertheless  judgment  shall  not  be  signed 
till  the  afternoon  of  the  day  after  the  delivery  of  the  particu- 
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Urs,  unless  otherwise  ordered  by  the  judge."  See  ante,  p.  255, 
and  Taie  v.  Bodfield,  3  Dowl.  218. 

After  reipondeas  ouster,']  Alter  judgment  for  the  plainttff 
of  respondeae  ouster  on  a  plea  in  abatement,  the  defendant 
is  allowed  four  days'  time  to  plead  in  bar.  Cantwell  v.  Earl  cf 
Stirling,  1  Dowl.  265. 

Further  time  to  plead.]  If  the  defendant  -wish  a  further 
time  to  plead  than  that  which  is  allowed  by  the  practice  of 
tiie  court  as  already  mentioned,  he  may  obtain  it  upon  sum- 
mons from  a  judge  at  chambers,  upon  showing  the  necessity, 
for  it.  In  extraordinary  cases,  the  application  may  be  made 
to  the  court,  at  least  if  the  judge  at  chambers  refuse  to  inter- 
fere. 'Where  in  trover  for  goods,  it  appeared  that  the  defienoe 
yna  that  the  plaintiff  had  sold  them,  tiie  court  granted  time 
to  the  defendant  to  plead,  until  after  he  could  file  a  bill  for  a 
discovery,  and  obtain  the  plaintififs  answer.  Whitter  y.  Cose- 
Ut,  2  T,  R,  683.  So,  in  an  action  for  an  injury,  brought  by 
the  mate  against  the  captain  of  a  South  Sea  whaler,  and 
which  was  not  commenced  until  witlun  two  days  of  the  cap- 
tain sailing  on  another  voyage,  a  judge  at  chambers  gave  the 
defendant  a  year's  time  to  plnud ;  and  the  courts  aftier  some 
hesitation,  refused  to  rescind  the  order,  under  the  circum- 
stances, it  appearing  that  the  plaintiff  could  not  be  dunnified 
by  it.  Hunt  v.  Baridey,  1  Hodg.  103,  3  DowL  646.  It  may 
be  necessary  to  observe  that  after  obtaining  a  further  time  to 
plead,  the  defendant  cannot  move  to  change  the  venue ;  Notts 
▼.  Curtis,  I  Dowl.  319 ;  but  he  may  demand  oyer,  Goodricke 
▼.  Turley,  1  Gale,  354,  4  Dowl,  431,  unless  othervdse  ordered 
by  the  judge's  order  for  time. 

If  by  the  judge's  order  the  defendant  is  given  a  further 
time  to  plead,  that  time  does  not  begin  to  run,  until  after 
the  time  for  pleading,  still  remaining  to  the  defendant,  has 
expired;  Aspinal  v.  Smith,  8  Taunt,  592;  but  if  the  word 
*'  further,"  be  omitted,  the  time  vnll  begin  to  run  from  the 
date  of  the  order ;  Lane  v.  Parsons,  5  Dowl.  359.  Simpson  v. 
Cooper,  1  Hodg,  448.  Where  a  month's  time  was  applied  for, 
and  the  order  made,  on  the  5th  September,  the  court  held  that 
it  did  not  begin  to  run  until  after  the  24th  October,  although 
one  of  the  terms  on  which  it  was  granted  was,  that  the  defend- 
ant should  take  short  notice  of  trial  for  the  first  sittings  in  the 
next  term.  Le  Fevre  v.  MoUneux,  6  Dowl.  153.  If  it  reckon 
from  the  date  of  the  order,  the  time  given  is  exclusive  of  that 
day.  Pepperell  v.  Burrell,  2  Dowl.  674.  Also  it  may  be  neces- 
sary to  mention,  that  where  a  month's  time  is  given,  it  is 
always  deemed  a  lunar  month,  Tullett  v.  Lit^Md,  3  Burr. 
1455.  Soper  v.  Curtis,  2  Dowl,  237,  unless  otherwise  ex- 
pressed in  the  order. 

In  thus  granting  a  further  time  to  plead,  the  judge  takes 
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care,  by  imposing  certain  terms  on  the  defendant,  that  it  shall 
not  prejudice  the  plaintiff.  The  usual  terms  imposed  are,  that 
he  shall  plead  issuably,  rejoin  gratis,  and  take  short  notice 
of  trial,  if  necessary. 

By  pleading  issuably,  is  meant  a  plea  by  which  the  right 
of  the  plaintiff  to  recover  may  be  fairly  put  in  issue.  A  plea 
of  tender,  Noone  v.  Smith,  1  H,  Bl,  369.  KUwich  v.  Maidman, 
1  Butt.  59,  a  plea  of  the  statute  of  limitations,  RiLcker  v.  Han- 
nay,  3  T.  B.  124.  Maddocks  v.  Holmes,  1  B.  &  P.  228,  over- 
nUing  Stadholme  v.  Hodgson,  2  T.  R.  390,  no  ca,  sa.  against 
the  principal,  in  an  action  against  bail,  Hartley  v.  Hodson,  1 
Moore,  430,  and  in  an  action  against  a  person  who  was 
surety  for  the  payment  of  such  sums  as  the  plaintiff  should 
recover  against  /.  5.,  a  plea  that  a  writ  of  error  was  then 
pending  upon  the  ju(^;ment  he  obtained  against/.  S.,  Curling 
V.  Junes,  2  H.  Bl,  372,  have  all  been  holden  issuable  pleas. 
So  a  plea,  showing  the  illegality  of  the  contract  on  which  the 
plaintiff  is  suing,  as  that  it  is  for  spirits  sold  at  different  times, 
in  quantities  of  less  value  than  20^.,  is  an  issuable  plea.  Gaits^ 
hU  V.  Greathead,  ID.  &.  R.  359.  So  a  plea  which  goes  to 
the  substance  of  the  action,  though  informal  and  insufficient, 
is  still  deemed  an  issuable  plea,  and  the  plaintiff  cannot  sign 
judgment,  but  must  demur,  &c.  if  he  would  take  advantage  of 
the  defect.  Thelluson  v.  Smith,  5  T.  R.  \52.  Sealey  \.  Harris, 
1  Dowl.  195,  8  Law  J.  149,  ex,  Mackay  v.  Wood,  7  Mees,  & 
W,  420, 10  Law  J.  176,  ex.  So  a  general  demurrer,  if  fairly 
intended,  is  an  issuable  plea  within  the  meaning  of  a  judge's 
order  for  time  to  plead.  Wright  v.  Russell,  2  W,  Bl.  923. 
Langford  v.  Waghome,  7  Price,  673.  See  Gray  v.  AsMon,  3 
Burr,  1788.  But  a  special  demurrer  is  not.  Blick  v.  Dymoke, 
1  Bing.  379.  Sawfell  v.  Gillard,  5  D.  St  R,  620.  Berry  v. 
Anderson,  7  T.  R,  530.  Cuming  v.  Sharland,  I  East,  411.  So 
a  plea  wMch  'is  entirely  beside  the  merits  of  the  case, — such  as 
a  plea  of  alien  enemy,  iSfim^on  v.  Thompson,  8  7".  jR.  71,  or  a 
sham  plea,  Lowjield  v.  Jackson,  2  TVlls.  117.  Heron  v.  Heron, 
1  W.  Bl.  376.  Cair  v.  Aaron,  3  Wils.  33,  or  a  plea  in  abate- 
ment, KUwich  v.  Maidman,  1  Burr,  59,  a  plea  of  the  bank- 
ruptcy or  insolvency  of  the  plaintiff.  Staples  et  al,  v.  Holds^ 
worth,  4  Bing,  N.  C,  144.  Wettenhall  v.  Graham,  Jd.  704 ; 
hut  see  Willis  v.  Hodlett,  8  Law  J,  244,  cp.,  a  plea  that  the 
check,  upon  which  the  action  was  brought,  vms  obtained  from 
the  defendant  by  a  third  party  for  a  gaming  debt,  Humphreys 
V.  Earl  Waldegrave,  6  Mees.  &  W.  622,  9  Law  J,  244,  ex.,  or 
the  like,  see  Huthwaite  v.  Phaire,  9  Law  J.  259,  cp.,  is  not  an 
issuable  plea  within  the  meaning  of  the  order;  nor  is  a  plea, 
which  is  no  answer  to  the  action,  and  which  is  pleaded  evi- 
dently for  delay,  see  French  v.  Watson,  2  Wils,  74.  Searle 
V.  Bradshaw,  2  Cr,  &  M.  148.  Broton  v.  Austin,  4  Dowl.  161, 
or  is  otherwise  frivolous.  Blackburn  v.  Edwards  et  al.,  10  Ad. 
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&  El.  21,  8  Law  /.  200,  qb.  If  the  plea  be  not  issuable,  the 
plaintiff  may  treat  it  as  a  nallity,  and  sign  judgment.  Or  if 
the  defendant  plead  several  pleas,  and  any  one  of  them  be  not 
an  issuable  plea,  the  plaintiff  may  treat  them  all  as  nulUtiei^ 
and  sign  judgment.  Waterfall  v.  Glode,  3  T.  R.  305.  Cttimn^ 
Y.  Sharland,  1  Eoit,  411.  Searte  v.  Bradshaw,  2  Or.  Sl  M. 
148.  By  the  terms  of  the  order,  however,  the  defendant  is 
not  precluded  from  demurring,  even  specially,  to  the  r^lica- 
tion.  Betts  v.  Applegarth,  4  Bmg.  267.  Barker  t.  Gleadom^ 
5  Dmcl.  134,  2  Har.  &  W,  113.  GiMbome  v.  Wyatt,  1  Gaie, 
35.  Woodman  t.  GoUe,  3  Mees.  &  7F.  304.  Nor  is  he  precluded 
iiom  moving  to  change  the  venue,  if  "  pleading  issuably" 
be  the  only  term  in  the  order.  Russell  v.  Httrst,  1  Cr,  &  M. 
184. 

By  r^foining  gratis  is  meant,  not  only  that  the  defendant 
shall  rejoin  vrithout  any  rule  being  entered  for  that  puipoee, 
but  also  that  he  shall  do  so  within  twenty-four  hours  after  a 
rejoinder  shall  have  been  demanded.  Clarke  v.  Adams,  2  Tyr. 
755.  But  this  does  not  dispense  with  a  demand  of  a  rejoinder ; 
SeaiofiY,  Skey,  3  Doicl,  537,  I  Har,  &  H^.  210;  nor  does  it 
bind  the  defendant  to  join  in  demurrer  without  the  usual  rule. 
Jones  V.  Key,  2  Cr.  &  M.  340. 

By  skort  notice  of  trial  is  meant,  four  days*  notice  in  ooon- 
try  causes,  R.  G.  H.  2  W.  4,  s,  58.  See  Pound  v.  PenfiM,  1 
Har.  &  W.  323,  and  two  days*  notice,  at  least,  in  town  causes. 
See  post,  "  Notice  of  trial."  This  does  not  oblige  the  defen- 
dant to  take  short  notice  of  inquiry.  Blaato  v.  Chaters,  6  TViur^. 
458.  And  if  it  be  to  take  short  notice  of  trial  before  the  sheriff, 
it  extends  only  to  the  next  sitting  of  the  sheriff  after  the  making 
of  the  order ;  if  the  plaintiff  allow  that  to  pass,  he  must  give  the 
regular  notice  for  any  subsequent  sitting.  Dignam  v.  Ibbotson, 
S  Mees.  &  IV.  431. 

After  serving  the  order,  the  defendant  cannot  abandon  it, 
but  must  be  holden  to  abide  by  the  terms  of  it.  Griffin  y,  Dick- 
inson, 7  Doiol.  860. 

Notice  to  plead.]  Notice  to  plead  must  be  given  in  every 
case,  otherwise  judgment  cannot  be  signed  as  for  want  of  a 
plea.  Heath  v.  Rose,  2  New  Rep.  223.  Fenton  v.  Anstice,  5 
Dowl.  113,  2  Har.  &  fV.  125.  It  is  usually  indorsed  on  the 
declaration,  before  it  is  delivered  or  filed ;  but  it  nuiy  be  given 
on  a  separate  paper.  West  v.  Radford,  3  Burr,  1352.  Anon.  2 
Wils.  137.  See  the  Form,  ante,  p.  291.  The  time  mentioned 
in  it  should  correspond  with  the  time  for  pleading,  mentioned 
ante,  p.  275 ;  but  if  it  state  a  longer  time  than  the  defendant 
is  entitled  to,  the  defendant  has  a  right  to  avail  himself  of  it» 
and  the  plaintiff  cannot  sign  judgment  before  that  time  hai 
expired ;  Solomonson  v.  Parker,  2  Dowl,  405 ;  if  a  less  time^ 
judgment  cannot  be  signed  before  the  real  time  has  expired. 
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Where  the  declaration  was  indorsed  "  to  plead  in "  the 

court  held  it  to  be  sufficient,  and  that  it  must  be  understood  to 
mean  within  the  number  of  days  allowed  by  the  practice  of  the 
court,  Hifferman  v.  Langelle,  2  B.&P.  363. 

Rule  to  plead."]  A  rule  to  plead  also  must  be  entered,  un- 
less the  defendant  be  bound  by  a  rule  of  court  or  judge's  order 
to  plead  within  a  limited  time,  Nias  v.  Spratley,  4  B.  &  C 
386.  Cardozo  v.  Hardy,  2  Moore,  220,  or  have  obtained  time 
to  plead  before  any  rule  to  plead  given.  Starkie  v.  Wilks,  1 
Cromp.  Pr.  66,  and  see  1  H.  Bl.  87.  Donne  v.  Marsh,  7  Taunt, 
587.  But  by  merely  taking  out  a  summons  for  further  time 
to  plead,  and  which  he  does  not  afterwards  attend,  he  does 
not  waive  his  right  to  a  rule  to  plead ;  Decker  v.  Shedden,  3 
B.  &  P,  180,  but  see  Nugee  v.  M'Donell,  3  DowL  579  cont.  ; 
nor  does  he  waive  his  right  to  it,  by  pleading  without  it, 
where  his  plea  for  some  defect  is  treated  as  a  nullity.  Wame 
V.  Beretford,  4  DowL  361 . 

The  rule  is  entered  with  the  officer  who  acts  as  clerk  of  the 
rules  of  the  court;  it  is  entered  merely,  and  not  served. 
Care  must  be  taken  to  enter  it  by  the  correct  name  of  the 
cause,  otherwise  it  may  be  treated  as  a  nullity.  Wame  v. 
Beresford,  4  DowL  361.  It  may  be  entered  on  any  part  of  the 
day  the  declaration  is  delivered,  or  filed  and  notice  given» 
Aitman  v.  Conway,  3  Mees.  &  W.ll,  Chapman  \.  Davis,  1  M. 
&  Gr,  388,  overruling  Bennett  v.  Smith,  3  Bing.  N,  C  307  ; 
hut  see  Pope  v.  Mann,  2  Mees,  fit  ^T.  881,  or  afterwards ;  but 
not  before  it.  Perry  v.  Fisher,  6  East,  549.  It  is  a  four  day 
rule ;  and  the  defendant  must  plead  within  the  four  days,  (if 
his  time  for  pleading  be  then  out,  and  a  plea  be  demanded, 
when  necessary),  and  this  even  although  the  rule  expire  on  a 
dies  non ;  Mesure  v.  Britten,  2  H.BL  616.  Wilkinson  v.  Brit- 
ion,  1  M,  &  Gr,  557 ;  otherwise  the  plaintiff  may  sign  judg- 
ment as  for  want  of  a  plea. 

Formerly,  if  judgment  were  not  signed  of  the  term  in  which 
the  rule  to  plead  was  given,  a  new  rule  to  plead  must  have 
been  given  of  the  term  in  which  the  judgment  was  signed. 
But  this  is  no  longer  necessary,  whether  the  rule  have  been 
given  in  the  preceding  vacation,  Mould  v.  Murphy,  1  Cr.  8fc  M. 
495,  or  in  a  previous  term.  Pryer  v.  Smith,  I  Cr.  &  M,  855. 
Usbome  v.  PenneU,  I  Bmg.  N.  C.  320.  So,  where  the  time 
for  pleading  does  not  expire  before  the  1 0th  August,  so  that 
the  defendant  has  his  full  time  to  plead  after  the  24th  October, 
as  already  mentioned,  ante,  p.  276,  it  is  not  necessary  in  that 
case  to  give  a  second  rwle  to  plead.  R.  G.  M.  3  W.  4,  s.  12. 
Nor  is  it  necessary  to  give  a  new  rule  to  plead,  after  amending 
the  declaration.  R.  G.  H.  2  W.  4,  s.  42,  ante,  p.  277. 

Demand  of  plea.]  A  demand  of  plea  must  be  given,  before 
the  defendant  is  compellable  to  plead,  and  before  the  plaintiff 
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can  sign  judgment  as  for  want  of  a  plea.  And  this,  even 
ahhoogfa  the  defendant  have  not  taken  the  dedaration  oat  of 
the  office ;  fVkite  ▼.  Dent,  I  B.  &  P.  341 ;  or  although  the  de- 
fendant be  a  prisoner  in  the  custody  of  the  marshal.  Rose  ▼. 
Chriitfieid,  1  T.  R.  691,  per  BuUer,  /.  But  a  demand  of  plea  is 
not  necessary,  where  the  defendant  is  in  the  custody  of  the 
sheriff,  and  dechired  against  as  such,  per  BuUer,  J.  1 T.  R.  591, 
WWtinsim  v.  Broum,  6  T,  R.  524.  Remmingtcm  v.  Johnwn,  2  B. 
&  C.  803,  or  where  he  removes  himselfinto  a  different  custody, 
without  giving  notice  thereof  to  the  plaintiff,  ^Pitttfuoa  v. 
Broum, stgnv,  although  prudent  now,  perhaps,  to  give  it;  nor 
is  it  necessary  where  the  plaintiff  enters  an  appearance  for 
the  defendant,  in  pursuance  of  the  statute;  Palk  v.  RendU,  8 
T.  R.  465.  North  v.  Lambert,  2  B.  &  P.  218.  Jones  v.  Wd- 
Mmon,  Barnes,  177.  ShadiceU  v.  Angel,  I  Btar.  55.  Freey, 
Mamm,  5  B.  di  C.  763.  Davis  v.  Cooper,  2  Dowl.  135;  or 
where  the  defendant  obtains  time  to  plead  by  a  judge's  order  or 
rule  of  court ;  Pearson  v.  Reynolds,  4  East,  57 1 .  Baker  v.  Balk 
1  Taunt.  538 ;  or  after  the  declaration  has  been  amended. 
Huckvale  v.  Kendal,  3  B.  &  ^.  137.  Also  a  defendant  dis^ 
penses  with  a  demand  of  plea,  by  pleading  without  it ;  and  if 
his  plea  turn  out  to  be  a  nullity,  the  plaintiff  may  agn  judg- 
ment without  demanding  a  plea.  Brandon  v.  Payne,  1  T.  R- 
689.  Bond  v.  Smart,  1  Chit.  735.  Anon.  2  SmUh,  393 ;  M 
see  Hough  v.  Bond,  I  Mees.  &  fV.  314,  cont. 

Formerly,  by  demanding  a  plea  in  a  bailable  action,  the 
plaintiff  waived  his  right  to  bail.  Law  v.  Stevens,  1  DowlMo, 
or  to  justification,  if  bailhadbeen  put  in ;  MS.  B.  1174,  1175; 
except  under  particular  drcumstances.  See  R.  v.  Sh.  of  London, 
I  D.&R.  163.  R.  V.  Sh,  of  Middlesex,  4  D.  &  i?.  835.  But 
that,  it  should  seem,  is  no  longer  so,  as  the  arrest  is  now  a 
coDateral  proceeding,  and  has  no  necessary  connection  with 
the  action.  In  nonbailable  actions,  a  demand  of  plea  before 
the  defendant  has  appeared,  is  a  mere  nuUity.  Cook  v.  Rat^f 
1  T.  R.  635. 

The  demand  must  be  in  writing,  Nott  v.  Oldfield,  1  WUi* 
134.  R.  M,  1  G.  2,  C.  P.,  and  may  be  in  this  form :  "  The 
plaintiff  demands  a  plea  in  this  cause."  It  "  may  be  made  at 
the  time  when  the  declaration  is  delivered,  and  may  be  Indorsed 
thereon.**  R.  G,  H.  2  W.  4,  s.  43,  and  which  is  now  the  usual 
practice ;  or  it  may  be  given  on  a  separate  paper,  in  which  case 
It  must  be  intituled  in  the  court  and  cause,  and  signed  and  di- 
rected as  ordinary  notices  in  the  cause.  It  may  be  given,  how- 
ever, before  the  rule  to  plead.  MaxweU  v.  Sherrett,  2  StiutK 
1 59.  If  once  g^ven,  it  is  not  necessary  in  any  case  to  make  a 
demand  a  second  time.  Sweet  v.  John,  1  Chit.  735.  Anon. 
Mo,  B.  1178. 

Judgment  for  want  of  a  plea.^  As  to  the  manner  of  signing 
mdgment,  see  post,  p.  306.      Formerly  it  could  not  have  been 
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ligned  until  after  24  hours  from  the  time  the  demand  of  plea 
1W8  made.  But  now,  by  R.  G.  H.  2  W.  4,  s.  66,  "judgment  for 
want  of  a  plea,  after  demand,  may  in  all  cases  be  signed  at  the 
opening  of  the  office  in  the  afternoon  of  the  day  after  that  on 
which  the  demand  was  made,  but  not  before."  This  of  course 
supposes  the  time  for  pleading  to  be  then  out,  and  the  rule  to 
plead  expired ;  for  until  then,  judgment  for  want  of  a  plea  can- 
not be  signed  at  all.  If,  therefore,  the  demand  of  plea  have 
been  made  more  than  24  hours  before  the  time  for  pleading 
expire,  the  above  rule  does  not  apply ;  but  judgment  in  that 
case  may  be  signed  cm  the  day  after  the  time  for  pleading  and 
the  rule  to  plrad  have  expired, — in  the  Exchequer  at  the  open, 
ing  of  the  office  in  the  forenoon ;  Blwidell  v.  Hansom,  5  DowL 
457,  overruling  Kemp  v.  Fyson,  3  Dotcl,  265 ;  the  same  practice 
in  the  Common  Pleas ;  jR.  if .  1  Vict:,C,  P. ;  and  in  the  Queen's 
Bench,  at  the  opening  of  the  office  in  the  forenoon,  in  all  cases 
except  where  notice  is  given  to  plead  within  the  first  four  days 
of  term,  and  then  at  the  opening  of  the  office  in  the  afternoon. 
Duncan  v.  CarUton,  2  B.  &  O.  798,  799.  It  cannot,  however, 
be  signed  after  plea  pleaded ;  Leigh  v.  Bender,  4  Dotvl.  201,  1 
Gale,  269 ;  nor  can  it  be  signed  on  a  dies  non.  Harrison  v. 
Smith,  9  fi.  &  C.  243 ;  but  see  Bennett  v.  Potter,  2  Cromp.  &/. 
622,  cont.  Nor  can  it  in  any  case  be  signed  until  the  time  for 
pleading  be  out,  even  although  the  defendant  may  have  pleaded 
a  plea  which  is  a  nuUity.  Macfter  v.  BiUing,  3  Dowl.  246. 
NeUeken  v.  Seveme,  2  Tyr,  304.  Pepperell  v.  Burrell,  1  Cr, 
M.  &  jR.  372.  In  what  cases,  and  on  what  terms  the  court 
wOl  set  aside  the  judgment,  see  post,  p.  306. 


3.  How  pleaded. 

In  order  to  plead,  the  first  thing  to  be  done  is  to  get  the 
dedarstion  (if  filed)  out  of  the  office ;  for  if  the  defendant 
plead  before  he  takes  the  declaration  out  of  the  office,  the 
plaintiff  may  treat  his  plea  as  a  nullity  and  sign  judgment, 
without  even  demanding  a  plea.  Bond  v.  Smart,  1  Chit,  735» 
and  see  White  v.  Dent,  1  £.  &  P.  341.  Keeling  v.  Newton,  1 
»%.  173.  Then  prepare  the  pleas,  and  if  any  of  them  con- 
clude with  a  verification,  get  the  draift  signed  by  counsel,  other- 
wise the  plaintiff  may  treat  them  as  a  nullity,  and  sign  judg- 
ment, R,  E,  18  C.  2  K,  B,  Samuels  v.  Dunne,  3  Taunt.  386, 
Macher  v.  Billing,  1  Cr,  M.  &  JR.  577,  and  upon  the  whole 
declaration,  even  although  other  pleas  be  pleaded  with  it, 
which  do  not  require  such  signature.  Shield  v.  Twigg,  9  Dowl. 
751.  S,  C,  nom.  SMeld  v.  Quick,lO  Law  J.  270,  ex.  It  seems, 
however,  that  the  plea  of  plene  administravit  in  the  Queen's 
Bench  and  Exchequer,  Read  v.  Speer,  5  Dowl,  330.  S,  C.  Reed 
▼.  Spurr,  2  Mees.  &  fV,  76,  and  the  plea  of  nul  tiel  record  in 
the  Common  Pleas,  Hubert  v.  Ld.  Weymouth,  2  W.  Bl.  816,  do 
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not  require  to  be  signed ;  and  by  R.  G.  H.  2  W.  4,  s.  107» 
"  it  sbAU  not  be  necessary  that  any  pleadings  which  condode 
to  the  country  be  signed  by  counsel." 

The  plea  is  now  in  all  cases  to  be  delivered,  not  filed.  R,  G. 
H,  4  W.  4,  r,  I,  t.  1.  And  it  cannot  be  deUvered  at  any  time 
between  the  10th  August  and  the  24th  October;  1  4*2^.4, 
c«  39, «.  11 ;  otherwise  it  may  be  treated  as  a  nullity.  SeeMiXU 
T.firotm,  9  Dowl.  151.  It  should  be  ddivered  ako  befixe 
9  o'clock  at  night;  R.G,H.2  fK4,i.50;  but  where  it  wtt 
delivered  after  that  hour,  and  the  plaintiff's  attorney  kept  it 
several  days,  without  objecting  to  it  on  that  account,  and  then 
signed  judgment  as  for  want  of  a  plea,  the  court  held  that  the 
plaintiff  was  not  warranted  in  treating  the  plea  as  a  nullity. 
Hordey  v.  Purdon^  2  DowL  228.  Care  must  be  taken  that  an 
appearance  has  been  entered,  before  the  plea  is  delivered.  See 
iioUeken  v.  Seveme,  2  Tyr.  374,  ante  p.  275.  Venn  y.  Cahert, 
4  T,  R.  678. 

Double  pleas.']  As  to  what  pleas  a  defendant  will  be  allowed 
to  plead,  MeeArck.  PL  &  Ev.  234 — 239.  Care  must  be  taken 
that  *'  a  distinct  ground  of  answer  or  defence  is  intended  to  be 
established  io  respect  of  each ;"  R.  PL  H,  2fV.4,r.2;  other- 
wise  upon  application  to  a  judge  at  chambers,  they  will  be 
ordered  to  be  struck  out.  Id,  ss.  5,  6,  in  the  same  manner  as 
where  counts  jue  improperly  joined  in  a  declaration.  See  ante, 
p.  223.  And  v^ere  the  general  issue  "  by  statute"  is  pleaded, 
the  court  will  not  allow  the  defendant  to  plead  any  spedsl 
pleas  with  it,  Legge  v.  Boyd,  9  Dowl,  39,  even  although  the 
special  pleas  contain  a  matter  of  defence  which  could  not  be 
given  in  evidence  under  the  general  issue.  Rost  v.  Cl^onetal., 
II  Ad,  8t  EL  631. 

A  rule  must  first  be  obtained  to  enable  a  defendant  to  plead 
two  or  more  pleas ;  for  by  R.  G.  H.  2  W.  4,  s.  34,  "  if  a  party 
plead  several  pleas,  avowries,  or  cognizances,  without  a  ndefor 
that  purpose,  the  opposite  party  shall  be  at  liberty  to  sign  judg- 
ment." See  Hockley  v.  Sutton,  2  DowL  700.  This  means  only 
where  two  or  more  pleas  are  pleaded  to  the  same  part  of  the 
declaration ;  for  if  one  plea  be  pleaded  to  one  part,  and  ano- 
ther to  another,  it  requires  no  rule.  Archer  y.  Garrard^  3  Meeu 
&  ^.  63.  The  manner  of  obtaining  it  is  described  by  R.  G.  T. 
I  W.  4, 8.  13,  thus :  "  No  rule  to  show  cause  or  motion  shsfl 
be  required,  in  order  to  obtain  a  rule  to  plead  several  matters, 
or  to  make  several  avowries  or  cognizances ;  but  such  ndes 
shall  be  drawn  up  upon  a  judge's  order,  to  be  made  upon  a 
summons,  accompanied  by  a  short  abstract  or  statement  cf 
the  intended  pleas,  avowries,  or  cognizances :  provided  that  no 
summons  or  order  shall  be  necessary  in  the  following  cases, 
that  is  to  say,— when  the  i^ea  of  non  asnunptit,  or  nil  debet, 
or  non  detinet,  with  or  without  a  plea  of  tender  as  to  part,  t 
plea  of  the  statute  of  limitations,  set-off,  bankruptcy  of  the 
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defendant,  discharge  under  an  insoh-ent  not.,  plene  administra* 
vUf  plene  administravit  prester,  in&ncy  and  coverture,  or  any 
two  or  more  of  such  pleas,  shall  be  pleaded  together ;  but  in 
all  such  cases  a  rule  shall  be  drawn  up  by  the  proper  officer, 
upon  the  production  of  the  engrossment  of  the  pleas,  or  a 
draft  or  copy  thereof."  Where  the  plaintiff  signed  judgment 
as  for  want  of  a  plea,  because  the  rule  was  intituled  in  a  cause 
of  A.  V,  B.,  instead  of  A.  v,  B.  and  others,  the  court  set  aside 
the  judgment,  but  without  costs.  CkrisHeY.  Walker  ^  1  Bing,  187. 
If  there  be  any  objection  that  one  or  more  of  the  pleas 
pleaded  should  not  be  allowed,  the  plaintiff  should  apply  to  the 
court  to  discharge  the  judge's  order  above '  mentioned,  se^ 
Howeti  V.  Carr,  5  Dowl,  305,  but  not  to  strike  out  the  objec* 
tioaable  plea ;  South  Eastern  Railway  Company  v.  Sprot,  1 1 
Ad.  &  Ml*  167,  but  see  Alwen  v.  FurmtmU  1  Dowl.  690.  Cot^ 
ton  V.  Brown,  \  Har.  ScfV,  419;  the  court,  however,  will  not 
interfere,  where  the  plaintiff  himself  has  consented  to  the  rule, 
Hotcen  v.  Carr,  supra,  or  where  the  question  of  its  admissibility 
appears  to  be  one  of  doubt  or  nicety.  Trickey  ▼.  Yeandall^ 
1  Bing.  66.  Where  a  defendant  pleaded  the  general  issue  and 
a  special  plea  to  the  whole  declaration,  and  he  had  judgment 
on  demurrer  to  the  special  plea,  the  court  upon  his  application 
strudc  out  the  general  issue,  intimating,  however,  that  the 
application  might  have  been  made  to  a  judge  at  chambers. 
Young  V.  Beekt  3  Dowl.  804.  The  court  have  also  in  some 
case8>  where  a  release  by  one  of  several  plaintiffs  has  been 
pleaded,  interfered  and  set  aside  the  plea>  particularly  where  the 
plaintiffs  were  merely  trustees,  see  Johnson  et  aL  v.  Holdsworth, 
4  Dowh  63.  Jones  et  al.  v.  Herbert,  1  Taunt,  421,  or  the  plain** 
tiff  who  released  was  merely  joined  for  conformity,  Jnnel  v. 
Newman,  4  B,  &  A,  419,  a  strong  case  being  made  out  to  in* 
duce  them  to  do  so,  and  the  party  who  released  being  indemni-* 
fied  against  costs.  They  will  not,  however,  prevent  a  defendant 
from  pleading  one  of  several  pleas,  merely  because  it  is  bad  in 
law.  Bulley  v.  Foulkes  et  al.,  9  Law  J.  185,  ex. 


4.  fflthdrawing,  or  adding  pleas. 

The  defendant  must  now,  in  all  cases,  abide  by  his  plea,  un- 
less he  get  leave  from  the  court  or  a  judge  to  withdraw  it ;  for 
by  R.  G.H.  2  W.  4,  s,  46»  "  the  defendant  shall  not  be  at 
liberty,  to  waive  his  plea,  without  leave  of  the  court  or  a  judge." 
As  to  withdrawing  the  pleas  altogether,  and  not  pleading  de 
novo,  that  we  shall  consider  when  we  come  to  treat  of  a  re- 
traxit. 3ut  the  court  will  in  general  allow  a  defendant  to 
withdraw  his  pleas  and  plead  de  novo,  if  they  be  satisfied  that 
the  justice  of  the  case  requires  they  should  grant  such  an  in- 
dulgence; Free  v.  Hawkins,  7  Tawnt.  278.  Wilk^y.  Wood,  2 
Wils,  204.    Elworthy  v.  CoweU,  6  Moore,  495..    Olding  v. 
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Arundle,  1  W,  Bl.  357.  Taylor  r.  Joddrell,  1  WUs.  254.  Pap^ 
liefy.  Codrififfton,  4  Dowl.  497.  Atkinson  v.  Duckhamy  Id. 
327.  Friee  v.  Swctw,  7  Bing-.  402.  Chambers  v.  BgrfMtfami, 
1  Cromp.  &  /.  459 ;  but  the  application  should  be  made  promptly. 
See  Freeman  Y,  Jones,  2  Wils.  391.  The  court  ^11  m  like 
manner  and  under  the  same  circumstances  allow  a  defendant 
to  add  a  plea  to  those  already  pleaded.  Smith  v.  LHjwn,  1  Hco'. 
&  }V.  668.  See  Cox  v.  Hott,  2  JFib.  253.  Jenkins  v.  Creec*, 
51>ot0/.  293,  if  the  application  be  made  within  a  reasonable 
time,  Kirby  v.  Simpson,  3  Dowl,  791 .  5f«  Waters  v.  JBwefl,  I 
ffl/».  223,  and  the  justice  of  the  case  require  it.  M'DowaU  v. 
Lyster,  2  Mees,  &  fV,  52.  But  the  defendant  cannot,  of  him- 
self and  without  leave,  after  pleading  one  plea,  afterwards 
plead  another ;  and  where  he  first  pleaded  in  abatement,  and 
afterwards  a  sham  plea  in  bar.  Palmer  v.  Dixon,  5  D.kR. 
623,  also  where  he  pleaded  twice  on  the  same  day,  for  the 
purpose  of  misleading  the  plaintiff  by  his  second  plea,  SamtteU 
▼.  Dunne,  8  Taunt.  386,  the  court  held  that  the  plaintiff  was 
warranted  in  signing  judgment  as  for  want  of  a  plea. 


6BCTI0N  VII. 

Plea  of  set-off. 

Mutual  debts  may  be  set  off,  one  against  the  other,  2  G.  2, 
e,  22,  s.  13,  although  they  may  be  of  a  different  nature ;  8  G, 
2,  c.  24,  s.  5 ;  and  the  plaintiff  shall  recover  the  balance  only. 
Id.  The  debt  to  be  set  off  must  be  due,  not  only  at  the  time 
the  plea  is  pleaded,  but  also  at  the  time  of  the  commencement 
of  the  action.  Braithwaite  v.  Coleman,  4  Nev.  &  M.  654. 
Evans  v.  Prosser,  3  T,  R.  186.  And  it  must  be  a  debt,  in  the 
legal  acceptation  of  the  term,  and  not  merely  a  claim  sounding 
in  damages.  And  therefore  in  an  action  by  a  servant  against 
his  master  for  wages,  the  latter  cannot  set  off  the  value  of  goods 
lost  by  the  servant's  negligence.  See  Le  Loir  v.  Bristow,  4 
Camp.  134.  ATid  see  Freeman  v.  Hegett,  1  W.  Bl.  394.  So,  un- 
liquidated damages  arising  from  the  breach  of  a  covenant  cannot 
be  set  off;  Howlett  v.  Strickland,  Cowp.  56.  Grant  v.  Royai, 
Exch.  Ins.  Co.  5  M.  &  5.  439.  fVeigal  v.  Waters,  6  T.  R.  48fe  ; 
or  a  sum  due  from  a  third  person  to  the  defendant,  for  which 
the  latter  has  the  plaintiff's  guarantee ;  Morley  v.  Inglis  et  al. 
4  Bing.  N,  C.  58;  and  see  Abbott  et  al.  v.  Hicks,  5  Id,  578; 
but  a  sum  certain  due  upon  a  covenant,  such  as  rent,  or  the 
like,  may.  There  cannot,  however,  be  a  set-off  in  replevin,  even 
to  an  avowry  for  rent,  Laycock  v.  Tuffnell,  2  Chit.  531.  Saps- 
ford  V.  Fletcher,  5  T.  R.  512,  nor  in  any  action  ex  delicto, 
for  the  statutes  of  set-off  do  not  extend  to  them.  So  in 
an  action  for  not  providing  for  bills  which  the  plaintiff  hid 
accepted  for  the  defendant's  accommodation,  whereby,  &c.  the 
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cdurt  held  that  as  the  plaintiff  might  be  entitled  upon  this  de- 
claration to  recover  special  damage,  a  set-off  was  not  a  good 
plea.  Hardcastle  v.  Netherwood,  5  B.  &  A,  93,  A  set-off  may 
be  pleaded  in  debt  on  bond,  conditioned  for  the  payment  of 
money,  but  the  defendant  must  show  by  his  plea  what  is  really 
dae  on  the  bond.  Symmonds  y.  Knox,  3  T.  R,  65.  So  a  set- 
ofif  may  be  pleaded  in  debt  on  bond  conditioned  for  payment  of 
an  annuity  or  the  like ;  Collins  v.  Collins,  2  Burr.  820 ;  but 
not  in  debt  on  bond  conditioned  to  replace  stock.  Gillingham 
T.  Waskett,  M'Clel.  198.  As  to  setting  off  a  penalty,  see  8  G, 
2,  c.  24,  s.  5.  Nedriffe  v.  Hogan,  2  Burr.  1024.  Fletcher  ▼. 
Dyche,  2  T.  R.  32. 

The  debts  must  be  mutual,  and  due  in  the  same  right.  A 
debt  due  by  two  partners  cannot  be  set  off  in  an  action  by  one 
of  them  in  his  own  right;  or  a  debt  due  by  one  of  two  part- 
ners, in  an  action  by  both ;  France  et  al.  v.  While  et  al,,  9  Law 
J.  27,  cp, ;  but  otherwise,  where  the  other  is  a  dormant  part- 
ner, Stacy  V.  Decy,  7  T,R.  361,  n.,  or  where  the  debt  is  due 
from  or  to  a  surviving  partner.  Slipper  v.  Stidstone,  5  T,  R, 
493.  French  v.  Andrade,  6  T.  R.  582.  In  an  action  by  an 
executor  or  administrator,  if  the  cause  of  action  accrued 
since  the  death  of  the  testator  or  intestate,  the  defendant 
cannot  set  off  a  debt  due  to  him  from  the  deceased ;  Ship' 
man  v.  Thompson,  Willes,  103.  Warn  v.  Bickford,  7  Price, 
550.  KUvington  v.  Stevenson,  1  Selw.  N.  P.  145  ;  but  if  the 
cause  of  action  took  place  before  the  death,  he  may.  2  G,  2,  c. 
22,  9.  13.  In  an  action  brought  by  a  trustee,  the  defendant 
cannot  set  off  a  debt  due  to  him  from  the  cestui  que  trust. 
Tucker  v.  Tucker,  I  Nev.  &.M.A11.  So  the  assignee  of  a  bond 
debt  cannot  set  it  off  in  an  action  against  him  by  the  obligor. 
Wake  V.  Tinkler,  16  East,  36.  In  an  action  on  a  bond,  the  de- 
fendant cannot  set  off  a  debt  due  to  him  in  right  of  his  wife  ; 
Paynter  v.  Walker,  Bull,  N,P.  179  ;  nor  can  a  debt  due  from 
a  wife  dum  sola  be  set  off  in  an  action  brought  by  the  husband 
alone.  Wood  v.  Akers,  2  Esp.  594.  In  an  action  by  a  certifi- 
cated bankrupt,  for  goods  sold  by  him  since  his  bankruptcy, 
the  defendant  cannot  set  off  a  debt  due  to  him  from  the  plain- 
tiff before  his  bankruptcy,  although  the  cause  of  action  accrued 
before  the  certificate :  for  the  old  debt  was  barred  by  the  certi- 
ficate. Hayllar  v.  Sherwood,  2  Nev.  &  M.  401. 

The  statute  must  now  be  pleaded  in  all  cases :  since  the  New 
Rules  of  pleading,  you  cannot  plead  the  general  issue  and  give 
notice  of  set-off.  Graham  v.  Partridge,  5  Dowl.  108.  And  see 
Duncan  v.  Grant,  2  Dowl,  683.  Where  an  action  was  brought 
to  try  a  right,  and  the  defendant^  besides  traversing  the  right, 
pleaded  also  a  set-off,  for  the  purpose  of  securing  a  verdict, 
the  court  set  aside  the  particulars  of  set-off,  on  the  plaintiff 
paying  the  defendant  the  amount  claimed  by  them.  Gould  v. 
Oliver,  4  Bing,  N.  C.  676. 
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This  plea  is  pleaded  in  the  same  manner  as  any  other  plea  in 
bar.  As  it  is  in  the  nature  of  a  declaration,  if  the  jury  find 
the  Issue  joined  upon  it  against  the  defendant,  the  verdict  will 
be  a  bar  to  any  subsequent  action  by  the  defendant  for  the 
same  claim.  Eastmure  v.  Laws,  5  Bing.  N.  C.  444. 

Particulars  of  set-off, ]  Where  a  defendant  pleads  a  set-oflf, 
a  judge  at  chambers,  upon  the  application  of  the  plaintiff,  will 
order  him  to  deliver  a  particular  of  his  set-off,  in  the  same 
cases  in  which  he  would  be  ordered  to  deliver  particulars  of 
his  demand,  if  he  had  brought  an  action  to  recover  the  amount. 
See  ante,  p.  253.  But  in  no  other  instance  of  a  plea,  not  even 
in  the  case  of  a  plea  of  payment,  Pkipps  v.  Sothem,  8  Dwri. 
208  S.  C.  nom.  Phipps  v  Lothian,  9  Law  J.  88,  ex.,  will  such  a 
particular  be  ordered.  If  the  defendant  deliver  a  particular  of 
his  set-off,  the  plaintiff,  we  have  seen,  {ante,  p.  252)  must 
annex  a  copy  of  them  to  the  record  at  the  time  he  enters  it 
with  the  judge's  marshal. 


SECTION  VIII. 

Plea  of  tender. 

In  what  cases."]  Where  a  claim  is  made  upon  a  party  for  a 
debt  or  sum  certain,  he  may  tender  such  sum  as  he  considers 
to  be  due,  at  any  time  before  an  action  is  commenced  against 
him  for  it;  1  Saund.  33,  iiote  2 ;  and  he  may  then  plead  the 
tender  in  bar  of  the  action.  In  covenant  for  rent,  a  plea  of 
tender  has  been  holden  to  be  a  good  plea.  Joknson  v.  Clay, 
7  Taunt.  486.  And  it  has  been  holden  to  be  a  good  plea  to  a 
quantum  meruit,  although  the  demand  is  uncertain.  Johnson 
V.  Lancaster,  I  Str.  576.  But  it  cannot  be  pleaded  in  an 
action  for  unliquidated  damages,  such  as  an  action  for  not 
repairing,  Searle  v.  Barrett,  4  Nev.  &  M.  200,  or  the  like.  In 
debt  on  a  money  bond,  a  tender  of  the  principal  and  interest 
after  the  day  of  payment,  Underhill  v.  Matthews,  Bull,  N.  P. 
171,  or  in  an  action  on  a  bill  of  exchange,  a  tender  after  tbe 
day  of  payment,  Hume  v.  Peploe,  8  East,  168.'  Poole  v.  TVm- 
bridge,  2  Mees.  &  TV,  223,  cannot  be  pleaded. 

By  and  to  whom.]  The  tender  may  be  made  by  the  partj' 
himself,  or  by  any  person  authorized  by  him  to  make  it; 
Read  V.  Gotdring,  2  M.  9(.  S,  86 ;  and  it  may  be  made  to  the 
claimant,  or  to  any  person  authorized  by  him  to  receive  it. 
Goodland  v.  BleiHth,  1  Camp.  477.  Moffatt  v.  Parsons,  5 
Taunt.  307.  If  an  attorney  be  authorized  to  demand  pay- 
ment of  a  debt,  and  he  accordingly  write  to  the  debtor,  re- 
quiring the  money  to  be  paid  to  him  or  to  his  client,  if  the 
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money  be  tendered  to  the  attorney,  it  will  be  a  good  tender; 
but  otherwise,  if  it  be  tendered  merely  to  the  attorney's 
clerk,  Bingham  v.  Allport,  1  Nev,  &  M.  398,  unless  the  attor- 
ney, by  his  letter,  require  it  to  be  paid,  not  merely  to  him,  but 
at  bis  office,  or  the  like.  Kirton  v.  Braithwaite,  1  Mees.  &  fV. 
310.  A  tender  to  one  of  several  partners  is  good  as  a  tender 
to  all.  Douglas  v.  Partrick,  3  T.  R,  683. 

HowJ]  A  tender  in  silver  coin  is  good  only  for  sums  not 
exceeding  40«.  56  G.  3,  c.  68,  8.  12.  A  tender  in  bank  of 
England  notes  for  all  sums  exceeding  5/.  is  a  good  tender, 

3  &  4  PT.  4,  c.  98,  8.  6.  The  notes  of  a  private  banker,  how- 
ever, is  not  a  strictly  legal  tender;  Grighy  v.  Oakes,  2  B.  &  P. 
526.  MiU8  V.  Sqford,  Peake,  180,  n. ;  but  if  the  party  do  not 
object  to  it  on  that  ground,  it  will  be  sufficient.  Brown  v.  Saul, 

4  Esp.  267.  Wright  v.  Read,  5  T,  R,  554.  Lockyer  v.  Jones, 
Peake,  180,  n.  An  offer  of  a  greater  sum  to  pay  a  smaller,  and 
requiring  change,  is  not  a  good  tender ;  Robinson  v.  Cooke,  6 
Taunt.  336.    Betterbee  v.  Davis,  3  Camp,  70.  Blow  v.  Russell, 

1  Car,  &  P.  365.  Brady  v.  Jones,  2  D.&R.  305 ;  but  if  the 
creditor  in  such  a  case  only  object  to  the  smaller  sum,  as  not 
being  sufficient,  and  not  to  the  manner  in  which  it  is  tendered, 
it  will  be  deemed  a  good  tender.  Cadman  v.  Lubbock,  5  D. 
&A.  289.  Saunders  y.  Graham,  1  Gow.  111.  So,  where  a 
creditor  refused  to  tell  his  debtor  what  amount  he  owed  him» 
and  the  debtor  then  put  down  150  sovereigns,  telling  the  cre- 
ditor to  take  the  sum  due,  this  was  holden  a  good  tender. 
Bevan  v.  Rees  et  al,  7  DowL  510.  So,  to  make  a  good  tender* 
the  money  should  be  produced,  and  offered  to  the  party  ,*  see 
Finch  V.  Brook,  1  Bing,  N,  C.  253.  Thomas  v.  Evans,  10 
East,  101 ;  but  if  the  debtor  have  it  ready  to  produce,  and 
offer  to  pay  it,  but  the  creditor  refuse  to  receive  it,  claiming 
a  larger  sum  to  be  due  to  him,  that  or  the  like  will  dispense 
with  the  production  of  the  money.  Black  v.  Smith,  Peake,  88. 
See  Kraus  v.  Arnold,  7  Moore,  59. 

The  tender  must  not  be  clogged  with  any  condition,  such  as 
an  offer  by  the  debtor  to  pay  the  money,  if  the  creditor  will 
give  him  a  reoeipt  in  full,  Orijffith  v.  Hodges,  1  Car,  &  P.  419, 
or  will  take  it  in  full  of  his  demand,  Cheminant  v.  Thornton, 

2  Car,  &  P.  50.  Evans  v.  Judkins,  4  Camp.  156.  Peacock  v. 
XHckerson,  2  Car,  &  P.  51,  «.,  and  see  Eckstein  v.  Reynolds,  7 
Ad,  &  El,  80,  or  give  him  a  stamped  receipt,  Jjiing  v.  Meader, 
1  Car,  &  P.  257,  and  see  Ryder  v.  Ld,  Toumsend,  7  D.  &  i2. 1 19, 
or  the  like ;  if  so,  it  will  be  bad. 

The  tender  may  be  avoided  by  the  creditor,  or  some  person 
authorized  by  him  {see  Coles  v.  Bell,  1  Camp.  478,  n.)  after- 
wards demanding  from  the  defendant  the  exact  sum  tendered. 
Rivers  v.  Griffiths,  5  B.  ^  A,  630.  Spibey  v.  Hyde,  1  Camp. 
181,  and  the  defendant  refusing  or  neglecting  to  pay  it. 

VOL.   I.  0 
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How  pleaded.']  Get  your  plea  drawn  and  signed  by  counseL 
Take  it  to  the  master's  qfflce,  and  pay  the  amount  of  them 
tendered  into  court ;  the  clerk  there  wiU  give  you  a  receipt  fi/r^ 
in  the  margin  of  the  plea,  T^ten  deliver  your  plea  in  the  onfi* 
nary  way.  A  plea  of  tender  as  to  part  of  the  plaintiffs 
demand,  without  paying  the  money  into  court,  can  only  be 
deemed  a  nullity  as  to  so  much,  but  will  not  entitle  the  plahitiff 
to  sign  judgment  by  default  as  to  the  whole.  CA^masv. 
Hicks,  2  Dowl.  641,  and  see  Buhoer  y.  Home,  1  Nee.iiM, 
117.  Money  deposited  in  lieu  of  bail  will  not  be  tdlovedto 
be  converted  into  a  payment  into  court  under  a  plea  oftender. 
Stultz  y.  Heneage,  10  Bing.  561,  2  Dowl.  806,  ante,  p.lW, 
200. 

SECTION  IX. 

Plea  of  payment  of  money  into  court. 
1.  In  ordinary  cases. 

In  what  actions."]  By  stat.  3  &  4  W.  4,  c.42,  s.  21,  "ftshifl 
be  lawful  for  the  defendant,  in  all  personal  actions  (except 
actions  for  assault  and  battery,  false  imprisonment,  iibeli 
slander,  malicious  arrest  or  prosecution,  criminal  conversatioB, 
or  debauching  of  the  plaintiflf's  daughter  or  servant),  by  lesve 
of  any  of  the  superior  courts  where  such  action  is  pendng,  or 
a  judge  of  any  of  the  said  superior  courts,  to  pay  into  covntt 
sum  of  money,  by  way  of  compensation  or  amends,  in  soch 
manner  and  under  such  regulations  as  to  the  payment  of  costs 
and  the  form  of  pleading,  as  the  judges  of  the  said  courts  oc 
eight  or  more  of  them  shall,  by  any  rules  or  orders  by  them  to 
be  from  time  to  time  made,  order  and  direct."  It  cannot, 
however,  be  pleaded  in  debt  on  a  bill  of  exchange  or  promis- 
sory note,  without  being  specially  demurrable ;  for  the  defen- 
dant in  such  an  action  is  not  allowed  by  the  new  rules  to  ple«I 
numquam  indebitatus  as  to  the  residue.  See  Pinleyson  v.  Mae- 
kenzie,  3  Bing.  N.  C.  824.  Armjield  v.  Burgin  et  al,,  8  DoKi 
247. 

It  is  right  to  observe,  that  payment  of  money  into  eoa^, 
has  in  general  the  effect  of  admitting  the  cause  of  action  stated 
in  the  declaration  or  count,  in  respect  of  which  it  is  paMfflj 
see  Lloyd  v.  Walkey,  9  Car.  &  P.171.  Hingkam  v.ltow*. 
7  Dowl.  352.  Stoveld  v.  Brewin  et  al,  2B.&A.  116.  Kmg- 
ham  V.  Roberts,  8  Law  J.,  189,  ex.,  and  that  the  action  » 
brought  against  the  proper  parties,  Ravenscroft  v.  ^^^f*^ 
1  Cr.  M.  &  R.  203,  to  the  extent  of  the  sum  paid  in.  W^* 
V.  Nowell,  6  Mees.  &  W.  9.  But  it  is  deemed  to  be  an  mta*^ 
sion  of  it,  only  to  the  extent  of  the  money  paid  in;  «m* 
does  not  preclude  the  defendant  from  picadmg  or  settii^  «9» 
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any  defence  he  may  think  fit,  to  the  xeaidne  of  the  caose  of 
action,  Reid  v.  Dickons,  b  B.Sc  Ad.  499.  Booth  y.  Hotcard, 
5  Ihwl,  438.  Lechmere  v.  Fletcher,  1  Cr.  &  M.  623.  M  this 
however  is  a  question  of  evidence,  and  net  of  practice,  we  shaU 
not  treat  further  of  it  here,  but  refer  the  reader  to  the  text 
books  on  evideooe,  where  he  will  find  the  matter  partku- 
iarly  treated. 

When  and  how  paid  in.}  As  the  'payment  of  money  into 
court  most  be  pieaded,  it  most  of  course  be  paid  into  coust 
before  pka  pleadad.  As  the  coturt  however  hare  the  power  of 
allowing  the  defendant  to  VBuead  his  pleas,  by  adding  a  new 
one,  they  may,  if  they  think  fit,  allow  hkn  to  pay  money 
into  court  at  any  time  before  trial.  They  iiave  done  so,  even 
after  granting  a  new  trial,  AnuL  1  Tidd,  672,  and  after  setting 
aside  the  execution  of  a  wzit  of  inquiry.  Day  y.  Edwards, 
1  Taunt,  491. 

By  R.  G.  H.  2  W.  4,  s.  55,  "  in  all  cases  in  which  money 
may  be  paid  into  court,  leave  to  pay  it  in  may  be  obtained  by 
a  side  bar  mle.'*  But  by  R.<x.  H.  4  W.  4,  r.  2,  s.  18,  "  no 
rule  or  judge's  order  to  pay  money  into  coort  shall  be  neces- 
nry,  except  under  the  3  &  4  W.  4,  c.  42,a.  21,  but  the  money 
shall  be  paid  to  the  proper  officer  of  each  court,  who  shall  give 
a  receipt  for  the  amount  in  the  margin  of  the  plea,  and  the 
said  sum  ahall  be  paid  out  to  the  plaintiff  on  demand." 

The  money  must  now  be  paid  in  <at  the  masters'  office,  and 
by  the. masters  will  be  paid  into  the  bank  of  England,  to  the 
credit  of  the  suitors'  fund.  See  1  Vict.  c.  dO,  <.  9.  The  money 
is  afterwards  paid  to  the  party  entitled  to  it,  by  checks  on  the 
bank  of  England,  signed  by  two  or  more  of  the  masters.  The 
money  may  be  paid  in,  either  on  the  whole  declaration,  or  on 
any  particular  count. 

Plea,  4rc.]  By  R.  G.  T.  1  Vict.,  "  where  money  is  paid  into 
court,  such  payment  shall  he  pleaded  in  all  cases,  and  as  near 
as  nu^  be  in  the  following  form,  mutatis  tMUandis." 

The  day  of 

C.  D.  1      The  defendant,  by  his  attorney  [or  in  person, 

€Us^  y^rcj  eaye  [or,  in  case  it  be  pleaded  to  part  only,  add 
A.  B,  J  "as  to  £  ,  being  part  of  the  sum  in  the  declaration," 
or"  as  to  the  residue  of  the  sum  of  £  "]  that  the  plaint^ 
ought  not  further  to  maintain  hisjoctioni  because  the  defendant 
now  brings  into  cewrt  the  sum  of  £  ,  ready  to  be  paid  to 

the  plaintiff.  And  the  defendant  further  says,  that  the  plaintiff 
has  net  sustained  damages  [or  in  actions  ci  debt,  that  he  never 
was  indexed  to  the  plaint^^  to  a  greater  amount  than  tfie  said 
sum,  fyc,  in  respect  cf  the  cause  of  action  in  the  declaration  [or 
in  the  introductory  part  of  thisplea^  Wfentumed;  and  this  he  is 
o2 
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ready  to  verify:  wherefore  he  pray$  Judgment,  if  the  , 
ought  further  to  maintain  his  cuHon  thereof.  See  Sfaanci 
Stevenson,  3  Dowl.  709.  Coates  v,  Stevens,  Id.  784.  Al 
r.  Booth,  1  Bing.  N.  C.  693. 

By  R.  G.T.  1  Vict.,  the  plaintiff,  after  delivery  of  a  p 
payment  of  money  into  court,  shall  be  at  libeity  to  f 
the  same,  by  accepting  the  sum  so  paid  into  court  in  ftili  si 
faction  and  discharge  of  the  cause  of  action  in  respect  of  i' 
it  has  been  paid  in ;  and  he  shall  be  at  liberty  in  that  o 
tax  his  costs  of  suit,  and  in  case  of  non-payment  thereof « 
forty^ight  hours,  to  sign  judgment  for  his  costs  of  sJj 
taxed :  or  the  plaintiff  may  reply,  "  that  he  has  sttsi4 
damages^*  [or  "  that  the  defendant  is  inddtted  to  Am,"  isf 
case  may  be]  "  to  a  greater  amount  than  the  said  nun;' 
in  the  event  of  an  issue  thereon  being  found  for  the  < 
dant,  the  defendant  shall  be  entitled  to  judgment  and  hud 
of  suit. 

However,  whether  the  plaintiff  proceed  to  trial  or  not,  I 
money  paid  into  court  in  any  event  belongs  to  him ;  and  b ' 
entitled  to  it,  although  he  recover  a  smaller  sum,  £Ut0tt| 
Caliow,  2  Satk.  597.  Anon,  Barnes,  199,  or  even  althongi 
be  nonsuit,  Lane  v.  Wilkinson,  M.  S.  B,  2761,  or  althon^<| 
defendant  die  before  the  suit  is  terminated ;  Knapton  t.  . 
Pr,  Reg.  251 ;  or  if  the  plaintiff  die,  his  executor,  &c. 
entitled  to  it.  Crockay  v.  Martin,  Barnes,  199.  In  no  ctiel 
whatever  can  the  defendant  have  it  back.  Per BuUet,i.*\ 
Malcolm  v.  FuUarton,  2  T.  R,  648.  By  taking  the  monev  oT 
of  court,  the  plaintiff  waives  all  objection  to  the  regobntyot 
the  rule  for  paying  it  in.     Qri^th  v.  Williams,  1  T,  R.  710. 

Costs,}  If  the  plaintiff,  instead  of  proceeding  in  the  actiiA 
reply  that  he  accepts  the  sum  paid  in  in  full  satisfoctioD,  ^ 
will  be  entiUed  to  his  costs  up  to  that  time ;  R,  G,  T,  1  Tt^ 
supra;  and  it  was  so  fonnerly  in  all  the  courts.  £t^ 
where  the  sum  paid  in  was  under  AOs.  the  court  held  tlitf 
as  the  replication  in  satisfaction  put  an  end  to  the  suit,  the 
defendant  could  not  be  allowed  afterwards  to  enter  a  sug- 
gestion on  the  roll,  for  costs  under  a  court  of  requests  Act 
Ferrant  v.  Morgan,  1  Gate,  156.  Where  the  plea  of  pajTneB- 
into  court  is  not  the  only  plea,  and  there  are  other  issues  on 
the  record  at  the  time  the  plaintiff  accepts  the  sum  paid  ^' 
see  as  to  the  costs  of  the  other  issues  in  such  a  case,  Gaoitf 
V.  Goldsmith,  5  Dowl,  288.  Coates  v.  Stevens,  3  Dowi  7S4 
Emmett  v.  Standen,  6  Dowl.  591.  Fischer  v.  Aide,  Id*  S^; 
Twemlow  et  al.  v.  Askey  et  al..  Id,  597 .  Bonn  v.  Batenum,  9  /<' 
743.  Where  the  plaintiff  had  replied  damages  ultra,  bat  id 
showing  cause  against  a  rule  for  judgment  as  in  case  of  a  dod' 
suit,  he  expressed  a  desire  to  be  allowed  to  take  the  money  oi^^ 
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jw  wwa*'"^!  *^  court  allowed  him  to  do  so,  upon  his  amending 
'79  tk^r.  <replication,  and  paying  the  defendant  his  costs  incurred 
r  SttiBi  *  ^^^  payment  of  the  money  into  court.    Kelly  v.  Flint, 
'ml,  293. 

I  a  defendant  offer  to  pay  a  sum  of  money  in  satisfieu:tion  of 

If  ^(tt^^^^'^^^^^^P^'^^^^^^^B^  it,  and  the  defendant  afterwards 

I  ^  ^^4the  same  or  a  less  sum  into  court :  if  the  plaintiff  take  the 

"^  ,  ■  jjjjjcy  out  of  court,  and  proceed  to  tax  his  costs,  the  court  in 

'^  J.  Jferal  will  allow  the  plaintiff  his  costs  up  to  the  time  of  the 

tMci^  ^"^^y*  *"^^  ^^^  ^  ^^®  ^"^®  ^^  pa3^g  the  money  into  court, 

^*       *«»i"  ^„t^  v»t«rk  i^ay  to  the  defendant  the  costs  incurred  by 

Hale  V.  Baker,  2  Dowl.  125.    Marryott  v. 

James  v.  RaggeU,  2  B,ScA.  776.    Par- 

^  Uy.  Pitcher,  4  Bing.  N.  C.  306.     Sawbridge  v.  Coxwell,  4 


^  \^'i.will  make  him  pay 
^^1*^4  since  the  offer.  He 
'^Hr.'^*  I  Dowl.  701.    J 


f^^;  »nf.  255.  GfoWing-  v.  Grace,  2  JK.  Bl,  740.  Zeiotn  v.  CotceW, 

t'<^']'^jjpaunt,  203 ;   and  see  Roe  v.  Cobkam,  6  DoiuZ.  628.     The 

's  f^>ut  do  this  upon  the  presumption  that  the  plaintiff  refused 

•^  -    >  sum  offered,  merely  for  the  purpose  of  making  costs.    But 

^Jien  this  presumption  can  be  fairly  rebutted,  when  the  plain- 

^5J;^if  can  satisfactorily  explain  the  reason  of  his  refusal  of  the 

'^r.-'^ioney  offered,  and  of  his  afterwards  taking  the  same  or  a  less 

>^'^m  out  of  court,  so  as  to  satisfy  the  court  that  it  did  not 

'"'^/Z^toc^d  from  a  wish  to  create  costs,  the  court  will  allow  the 

■'r  Ikintiff  his  costs  up  to  the  time  of  paying  the  money  into 

^;/'  iDurt.    Ackroyd  v.  Read,  5  Mees.  &  W.  542. 

^    If  on  the  other  hand  the  plaintiff  reply  damages  ultra,  and 

'  'V^'aaye  a  verdict,  he  shall  have  his  costs,  as  in  ordinary  cases* 

^f  But  if  the  defendant  have  a  verdict,  he  shall  be  entitled  to 

•r^^Judgmcnt  and  his  costs  generally,  R,  G,  T,  1  Vict,,  ante,  p. 

,1  J:  292,  a&  was  formerly  the  case  in  the  court  of  King's  Bench, 

•"■  Stevenson  v.  York,  4  T,  R.  10,  and  not  merely  to  his  costs  in- 

.  curred  since  the  payment  of  the  money  into  court,  as  was 

i^:  ;  formerly  the  practice  in  the  courts  of  Common  Pleas  and  £x- 

■f'  chequer.  fVilton  v.  Place,  2  B.&P,  56.    Edwards  v.  Harrison, 

'^  \  11  Price,  633,  Imt  see  Jeffs  v.  Smith,  4  Taunt.  196.    And  the 

;   same,  when  the  plaintiff  is  nonsuit,  Rabell  v.  Hudson,  4  T.  R. 

;    10,  or  a  juror  withdrawn,  Stodhart  v.  Johnson,  3  T.  R.  657,  or 

;    where  the  plaintiff  discontinues  the  action,  after  proceeding  in 

it,  Berwick  v.  Symonde,  Say.  196,  or  there  is  judgment  against 

him  as  in  case  of  a  nonsuit,  Crosby  v.  Olcrenshaw,  2  M.  &c  S, 

335,  or  judgment  of  non  pros.    Postle  v.  Beckington,  I  Marsh, 

510. 

By  R.  6.  H.  2  W.  4,  s.  104,  "  where  money  is  paid  into 
court  in  several  actions  which  are  consolidated,  and  the  plain- 
tiff, without  taxing  costs,  proceeds  to  trial  on  one,  and  fails, 
he  shall  be  entitled  to  costs  on  the  others,  up  to  the  time  of 
paying  money  into  court." 
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2.  In  other  eaees. 

By  d^endant  upon  a  tender.]  The  defendant  must  pay  miRier 
into  court  upon  a  plea  of  tender,  otherwise  his  plea  may  be 
tretttedas  a  xudlity.  I  3tr,  63d.  And  the  plaintiff  in  tha^  case 
may  tdce  the  money  out  of  court,  though  he  impeach  the 
tander.  Le  Grew  ▼.  Cooke,  1  B.  &  P.  332. 

Sy  plaimiifin  replevin,'}  In  replerin,  where  there  were  se- 
Teral  avowries  for  rent,  the  court  allowed  the  plaintiff  1z>  pay 
money  into  court,  with  respect  to  the  rent  claimed  in  one  of 
them.    Vernon  y.  Wynne,  I  H,  Bl,  2'L 

By  justices  of  peace.}  In  an  action  against  a  justice  of  peace, 
for  any  thing  done  by  him  in  the  execution  of  his  office,  he 
may  tender  amends  at  any  time  within  one  calendar  month 
after  notice  of  action  ;  and  if  not  accepted,  he  may  plead  the 
tender  in  bar,  together  with  the  plea  of  not  guilty.  24  G.  2, 
c.  44,  s,  2.  Or  if  the  defendant  have  ne^ected  to  tender 
amends  within  that  time,  he  may  pay  the  money  into  court 
afterwards  and  before  issue  joined,  with  the  leave  of  the 
court ;  Id.  s.  3 ;  and  the  court  have  allowed  this  to  be  done 
even  after  issue  joined.  Nestor  v.  Netccome,  3  B.  9c  C,  159. 
Devaynes  v.  Boys,  7  Taunt.  33. 

In  lieu  of  hail.}  In  what  cases  money  may  be  d^osited 
with  the  ^eriff  upon  an  arrest,  and  by  him  paid  into  court, 
instead  of  giving  a  bail  bond, — and  in  what  cases  money  may 
be  paid  into  court  in  lieu  of  bail, — have  been  already  discussed. 
See  ante,  pp^  175, 199.  In  one  case,  the  court  of  King's  fiench 
i^owed  money  thus  paid  in  lieu  of  bail,  to  be  converted  into 
8  payment  of  money  into  court  in  the  ordinary  sense  of  the 
term.  Hubbard  v.  Wilkinson,  8  B.  &  C.  496,  ante,  p.  199. 
But  the  court  of  Common  Pleas  have  since  refused  to  allow  a 
put  of  the  sum  thus  paid  in,  to  stand  as  a  payment  into  court 
on  a  plea  of  tender ;  Stultz  v.  Henea^,  10  Bing.  561, 2  Dewl. 
806 ;  and  in  a  still  later  case,  they  have  refused  to  allow  it 
to  be  convoted  into  an  ordinary  payment  of  money  into  court. 
BaU  V.  Stc^ord,  1  Hodg.  316,  4  DowL  327. 


SECTION  X. 

Plea,  8fc.,  of  mtl  tiel  record. 

In  all  cases  where  a  record  is  set  out  in  any  pleading  and 
the  opposite  party  denies  its  existence  by  pleading  nul  tiel 
record,  the  issue  whether  there  is  in  fact  such  a  record  or  not. 
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must  be  tried  by  the  court,  and  not  h;  a  jury,  and  must  be 
proved  by  the  production  of  the  record  itself  or  of  a  transcript 
or  exemplification  of  it,  in  open  court.  If  it  be  a  record  of 
the  same  court,  the  record  itaeif  must  be  produced.  If  it  be 
t  record  of  an  inferior  court,  a  transcript  of  it  must  be  pro- 
duced; and  for  that  purpose,  a  writ  of  certiorari  must  issue, 
directed  to  the  judge  of  the  inferior  court,  and  tested  and 
returnable  in  term,  commanding  him  to  send  a  transcript  of 
the  record  to  the  court  in  which  the  action  is  pending.  See 
the  form  in  the  Appendix,  But  if  it  be  a  record  of  a  superior 
court;  then,  inasmuch  as  an  inferior  court  cannot  issue  a  cer- 
tiorari directly  to  a  superior  court,  the  record  must  first  be 
brought  into  Chancery  by  a  writ  of  certiorari,  sued  out  with 
the  cursitor,  and  returnable  in  chancery ;  and  afterwards  an 
exeo^lification  of  it  under  the  lord  chancellor's  seal,  is  sent 
by  mittinms  (also  sued  out  with  the  cursitor]  to  the  court  in 
which  the  action  is  pending. 

The  issue  is  made  up  and  delivered,  as  in  ordinary  cases.  The 
cmdusion  of  the  issue,  giving"  a  day  in  court  to  the  parties,  is 
tdaays  draion  by  the  counsel  or  pleader  who  drams  the  last 
pleading,  and  is  embodied  in  it ;  so  that  in  making  up  the  issue, 
you  wiU  merely  have  to  copy  the  pleadings,.  Enter  the  issue 
then  on  a  roll ;  carry  in  your  roll  and  docket  your  entry,  as 
directed  post ;  and  direct  theqfficer  to  have  it  m  court  on  the  day 
appointed^  and  he  will  accordingly  give  it  to  the  master  for  that 
piirpose. 

The  party  who  has  to  prove  the  record,  should  bespeak  U,ora 
transcript  or  exemplification  of  it,  as  above  mentioned,  so  that 
it  may  be  in  court,  and  delivered  to  the  master,  before  the  time 
appointed. 

In  the  court  of  Queen's  Bench,  if  the  plaintiff  have  to  prove 
the  record,  he  must  first  give  a  notice  to  the  defendanfs  at' 
tomey,  in  this  or  the  like  form  :  Take  notice,  that  the  above- 
named  plaintiff  will  on in  the  court  of  Queen's  Bench  at 

Westminster,  produce  to  the  said  court  the  record  of  the 
[recovery  "  or "  recognizance]  in  his  [declaration]  in  this 
cause  mentioned.  Dated,  &c.;  to  be  intituled  in  the  court  and 
cause,  signed  in  the  name  of  the  plaintiff's  attorney  or  agent, 
and  directed  to  the  attorney  or  agent  of  the  defendant,  as  in 
notices  in  ordinary  cases.  But  if  the  defendant  have  to  prove 
the  record,  then  let  Vie  plaintiff  obtain  a  rule  to  produce  it  from 
the  master  on  the  back  of  the  issue,  enter  it  with  the  clerk  of  the 
ndeSfOnd  deliver  a  copy  to  the  defendant's  attorney  or  agent. 

In  the  courts  of  Common  Pleas  and  Exchequer,  the  plaintiff 
obtains  a  rule  for  judgment,  and  serves  a  copy  on  the  defendanfs 
attorney  or  agent,  in  all  cases,  as  well  when  he  has  to  prove  the 
record,  (semb.)  as  when  it  is  to  be  proved  by  the  defendant, 
Swinbum  v.  Taylor  et  al.,  II  Law  J,,  10,  ex.  See  the  forms 
in  the  Appendix,  and  see  Begbie  v.  Grenville,  3  Dowl.  502. 
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A/terwardt,  on  the  day  appointed  by  the  noiice  or  rules  above 
mentioned,  let  the  party  entitled  to  judgment  imtruct  camtdtm 
move  for  it;  and  the  opposite  party,  if  he  amiest  it,  may  in- 
struct counsel  to  oppose  the  motion.  Upon  the  motion  being 
made,  the  master  declares  whether  the  record  in  issue  is  in  court 
or  not :  if  not  in  court,  ortfin  court  and  it  do  not  maintain  the 
issite,  the  court  wUl  order  Juc^ment  of  failure  of  record  tu  be 
entered;  but  if  in  court,  and  it  maintain  the  issue,  the  court  then 
order  judgment  that  the  party  hath  perfected  the  record,  and 
judgment  is  afterwards  entered  accordingly. 

If  the  judgment  be  in  favoar  of  the  plaintiff,  it  is  final  in 
debt,  interlocutory  in  all  other  actions.  If  it  be  interlocntory, 
and  there  be  no  other  issue,  the  plaintiff  must  have  his  damages 
ascertained  either  upon  writ  of  inquiry,  or  by  reference  to  the 
master,  in  the  same  manner  as  after  judgment  on  demurrer. 
See  post.  But  if  there  also  be  issues  in  fact  to  be  tried  by  a 
jury,  the  jury  who  try  the  issues  will  assess  the  damages  on  the 
interlocutory  judgment,  aa  mentioned  hereafter. 

If  the  defendant  obtain  judgment,  and  there  be  no  other 
issue,  he  may  immediately  tax  his  costs,  sign  judgment,  and 
sue  out  execution. 

The  party  in  whose  favour  the  judgment  is  given,  is  entitled 
to  costs,  in  the  same  manner  as  after  verdict  in  his  favour; 
except  that  in  debt  on  judgment,  if  the  plaintiff  obtain  judg- 
ment, he  shall  not  be  entitled  to  costs,  unless  the  court  or  a 
judge  shall  otherwise  order.  43  Q,  3,  c.  46,  s,  4,  €md  see  post, 
tit.  "  Costs:' 


SECTION  XI. 

Plea  in  abatement. 

How  pleaded. 

Get  your  plea  drawn  and  signed  by  counsel,  or  drawn  by  a 
pleader  and  signed  by  counsel ;  engross  it  on  plain  paper ;  annex 
to  it  an  cijffidavit  of  verification,  as  hereinafter  directed;  and 
deliver  it  to  the  plaintiff's  attorney. 

The  aflSdavit  may  be  in  the  following  form  :— 

"  In  the  {^Queen's  Bench,"  "  Common  Pleas,"  "  Exchequer  of 
Pleas."] 

Between  J.  N.  plaintiff, 
and 
J.  S.  defendant. 


Plea  in  Abatement.  297 

J.  S.  0/  ■  ,  grocer,  the  defendant  in  this  suit,  maketh 
oath  and  saith,  that  the  plea  hereunto  annexed,  is  true,  in  sub- 
stance and  matter  of  fact.  J.  S." 

Sworn  at,  8^c, 

In  the  case  of  nonjoinder,  however,  the  affidavit  must  also 
state,  with  "  convenient  certainty"  the  place  of  residence  of 
the  person  omitted.-— Fidd  infra. 

When  to  be  pleaded, 

A  plea  to  the  jurisdiction  or  in  abatement  must  be  pleaded 
on  or  before  the  fourth  day  after  the  declaration  has  been 
delivered,  or  filed  and  notice  given.  Hutchinson  v.  Broum, 
1  T.  R,  298.  Brandon  v.  Payne,  I  T,  R,  689.  Formerly  these 
four  days  were  reckoned  inclusive ;  as  for  instance,  if  the  de- 
claration vrere  delivered  or  notice  served  on  Monday,  the  plea 
must  have  been  delivered  on  or  before  the  Thursday  following. 
Uarbord  v.  Perigal,  5  T,  R.  210.  Jennings  v.  Webb,  1  T.R, 
211,  But  since,  by  R.  G.  H.  2  W.  4,  r.  8,  any  number  of  days 
required  for  a  proceeding,  are  to  be  reckoned  exclusive  of  the 
fir^  day  and  inclusive  of  the  last,  unless  expressed  to  be  clear 
days,  the  court  of  Exchequer  have  holden  that  it  is  no  longer 
necessary  to  plead  in  abatement  within  four  days  inclusive,  as 
formeriy.  Ryland  v.  Wormald,  M.  S.  T,  1837.  5  DowL  581. 
Sunday  is  reckoned,  unless  it  be  the  first  or  last  of  the  four 
days ;  if  it  be  the  last,  the  defendant  shall  have  the  whole  of 
Monday  to  plead.    Lee  v.  Carlton,  S  T.R,  Ml. 

Formerly  if  the  plaintiff  declared  in  vacation,  or  within  the 
four  last  days  of  term,  the  defendant  was  entitled  to  an  impar- 
lance over  to  the  next  term,  and  he  might  plead  in  abatement 
within  the  four  first  days  of  the  term,  with  what  was  termed 
a  special  imparlance ;  or  to  the  jurisdiction,  with  a  general 
special  imparlance.  Holme  v.  Dalby,  3  B.  &  A.  359.  Doughty 
V.  LasceUes,  4  T.  R,  520.  Evans  v.  Stevens,  4  T.  R.  227. 
Buddie  ▼.  WUson,  6  T,  R.  369.  Brewster  v.  Capper,  1  W. 
Black,  51.  But  imparlances  are  now  abolished,  as  we  have 
already  seen,  ante,  p.  277 ;  and  the  defendant  must  now  plead 
in  abatement  or  to  the  jurisdiction,  within  four  days  after 
declaration,  as  above  mentioned,  in  all  cases,  whether  the 
plaintiff  declare  in  term  or  vacation. 

In  strictness  the  defendant  cannot  plead,  until  he  is  fully 
before  the  court.  Therefore  he  must  enter  a  common  appear- 
ance, before  he  pleads  in  abatement  or  to  the  jurisdiction* 
Wakefield  v.  Marden,  2  Chit.  R.  8.  Formerly,  in  bailable 
actions,  the  defendant  must  have  put  in  bail,  before  he  could 
plead  in  abatement ;  but  as  it  was  often  impracticable  to  per- 
fect the  bail  before  the  expiration  of  the  time  for  pleading, 
the  defendant  was  merely  obliged  to  put  in  bail  and  give 
o3 
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notice  thereof  before  he  i^ewled ;  and  he  afterwirds  proceeded 
to  perfect  his  baH  in  the  ordinary  -way,  or  if  he  failed  to  do  so, 
his  plea  in  that  case  was  deemed  a  nullity.  Dimadaie  y. 
Nielsen,  2  East,  406.  Hopkinson  v.  Henry,  13  Ea$t,  170.  See 
Binns  v.  Morgan,  1 1  East,  411.  Saunders  v.  Owen,  2  D.kR. 
952.  But  as  putting  in  or  perfieeting  bail  is  now  no  loB^er 
an  qipearance  of  the  defendant,  the  capias  not  beings  in  strict- 
ness process  in  the  action,  and  tiiatand  the  arrest  being  a  pro- 
cceding  collateral  to  it,  the  defendant  must  now  in  all  cases 
enter  a  common  appwuBice,  before  he  pleads  in  abatement, 
whether  a  capias  have  issued  or  not. 

AJSidamt  of  verification. 

By  Stat.  4  Ann,  c.  16>  s.  11,  no  dilatory  piea  shall  be  reoeifed 
in  any  court  of  record,  unless  the  defendant  by  affidavit  prove 
he  trutii  tliercof,  or  diow  some  probaUe  matter  to  the  court 
o  induce  them  to  befiere  that  the  ftct  of  such  dilatory  ptea 
is  true.  And  therefore  a  plea  in  abatement  or  to  the  jorisAe- 
tion,  being  a  dilatory  plea,  must  be  accompanied  by  an  affi- 
davit of  verification,  either  annexed  to  it  (which  is  most  usual 
in  practice),  or  on  a  separate  paper;  otiierwise  the  pUatiff 
may  treat  tiie  plea  as  a  nulUty,  and  sign  judgment.  i^tcAonb 
▼.  Settee,  3  Price,  197.  Da/vidson  v.  ChUman,  1  Bmg,  N.C, 
297.  Bray  v.  Haller,  2  Moore,  213.  If  annexed  to  it,  the 
affidavit  may  be  general,  in  the  form  above  mentioned,  and  it 
is  not  necessary  to  intitule  it  in  the  cause,  althou^  prudent 
and  usual  to  do  so ;  Prince  v.  Nicholson,  5  Taunt.  333 ;  but  if 
wrongly  intituled,  it  w91  be  bad,  and  tioe  plea  may  be  treated 
as  a  nullity.  Richards  ▼.  Seiree,  3  Price,  1 97.  If  the  aSdxnt 
be  not  annexed,  it  must  be  special,  and  state  all  tixe  £ucts: 
see  Dobbin  v.  Wilson  et  al.,  3  Nev.  8c.  M.  260 ;  and  it  must  be 
correctly  intituled  in  the  cause.  It  is  not  necessary  that  it 
should  be  made  by  the  defendant,  but  may  be  made  by  any 
person  who  can  swear  to  the  facts  stated  in  the  plea.  Anon. 
1  Chit.  R,  58.  Where  the  affidavit  was  sworn  in  Liverpoei 
on  the  very  day  on  which  the  declaration  was  filed  in  Lon- 
don, and  before  the  defendant  could  have  seen  it,  the  court 
held  that  it  was  not  such  a  nullity  on  that  accooat  as  to 
warrant  the  plaintiff  in  signing  judgment  as  for  Mmst  ef  a 
plea.  Lang  v.  Comber,  4  East,  348.  So,  its  bong  sworn  two 
days  before  the  daJte  of  the  plea,  in  a  country  cause,  was  holdea 
not  to  be  material.  Poole  v.  Pembrey,  1  DowL  693.  Bat 
where  it  was  sworn  before  the  declaration,  the  covirtofEs* 
chequer  held  that  the  plaintiff  might  treat  it  as  a  nuBity  and 
sign  judgment.  Westerdale  v.  Kemp,  1  Tyr.  260.  Johnson  v. 
Popplewell,  2  Tyr,  715. 
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What  pleas  may  he  pleaded. 

Mimamer^  Misnomer  of  either  defendant  or  plaintiff  might 
formerly  be  pleaded  in  abatement.  Arch,  PL  &  Ev.  288,  291. 
Ko  such  plea,  however,  can  now  be  allowed;  but  instead 
thereof,  "  the  defendant  shall  be  at  liberty  to  cause  the 
declaration  to  be  amended,  at  the  costs  of  the  plaintiff,  by 
inserting  the  right  name,  upon  a  judge's  summons,  founded 
on  an  affidavit  of  the  right  name;  and  in  case  such  summons 
shall  be  discharged,  the  costs  of  such  application  shall  be  paid 
by  the  party  applying,  if  the  judge  shall  think  fit,"  3  &  4 
W.  ^  c.  42,  8,  11.  And  this  application,  it  should  seem, 
ought  to  be  made  within  the  time  formerly  ^ven  for  pleading 
the  same  matter  in  abatement ;  see  Hinton  v.  Stevens,  1  Ear. 
&  ^.  521 ;  and  if  that  happen  to  be  in  vacation,  the  applica- 
tion must  be  made  to  a  judge  at  chambers.  Id.  Where  a 
plaintiff,  after  issue  joined,  applied  to  amend  the  proceed- 
ings, a  mistake  having  been  made  in  his  christian  name,  both 
in  the  writ  and  declaration,  the  court  refused  the  application, 
as  the  defendant  could  not  then  make  any  objection  to  it. 
Moody  V.  Askttt,  3  D(ncl.  486.  And  where  the  plaintiff  sued 
the  defendant  in  a  wrong  name,  and  proceeded  to  judgment 
without  objection,  the  court  refused  to  set  aside  the  proceed- 
ings.   Smith  V.  Patten,  6  Taunt.  115. 

Formerly,  when  misnomer  might  have  been  pleaded  in 
abatement,  the  defendant,  in  bailable  actions,  instead  of  doing 
so,  might  have  moved  to  be  discharged  out  of  custody,  or  that 
the  ba!n  bond  (if  he  had  given  one)  might  be  delivered  up  to 
be  cancelled  upon  entering  a  common  appearance,  if  he  ap- 
plied before  the  time  for  pleading  in  abatement  had  expired. 
Smith  V.  Innes,  4M.8cS.  360.  Coles  v.  Gum,  1  Bing.  424. 
And  he  may  do  so  stiU,  unless  the  plaintiff  can  show  that  he 
used  due  diligence  to  ascertain  his  right  name,  within  R.  G.  H. 
2  }F,  4,  s.  32,  already  mentioned  under  the  title  "  Capias." 
Ladbrook  v.  Phillips,  1  Har.  &  W.  109.  This  at  first  was 
doubted;  Galium  v.  Leeson,  2  Bowl.  381 ;  but  since  the  above 
case  of  Ladbrook  v.  Phillips,  the  point  is  considered  as  settled. 
See  Rosset  v.  Hartley,  5  Nev.  &  M.  415.  This  application 
should  in  prudence  be  made  before  the  defendant  has  appeared ; 
for  if  he  appear  by  the  wrong  name,  he 'will  be  deemed 
to  have  waived  the  misnomer ;  and  if  by  the  right  name,  it 
will  not  be  an  appearance  in  the  action.  Even  obtaining  an 
order  in  the  cause,  by  which  the  defendant  was  described  in 
the  same  manner  as  in  the  writ,  has  been  deemed  a  waiver. 
Nathan  v.  Cohen,  3  Dowl.  370.  So,  where  the  writ  was 
against  Messrs.  C.  &  D.  omitting  their  christian  names,  and 
the  defendants  signed  a  bail  bond  in  their  christian  and  sur- 
names, this  was  bolden  to  be  a  waiver.    Kingston  v.  Llewellyn, 
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1  Brod,  9t  B.  529.  But  sigmng  a  bul  bond  by  the  initiil  of 
the  christian  name,  wili  not  be  deemed  a  i^ver,  although  it 
correspond  with  the  name  in  the  writ.  Cola  v.  Gum,  1  Bmg. 
424.  See  Finch  v.  Cocken,  3  Dowl.  678.  Supposing,  however, 
the  misnomer  not  to  be  waived,  the  defendant  it  should  seem, 
may  make  this  application  at  any  time  within  four  days  indu- 
sive  after  declaration. 

Noryoinder,']  In  actions  ex  contractu,  the  defendant  may 
plead  in  abatement,  that  other  persons,  jointly  liable  with 
him,  have  not  been  sued.  See  Arch.  PI,  &  Ev.  69,  70.  The 
plea,  however,  must  state  "  that  such  person  is  resident 
within  the  jurisdictioo  of  the  court;"  and  "  the  place  of  rett- 
dence  of  such  person  shall  be  stated  with- convenient  certainty 
in  an  affidavit  verifying  such  plea,"  3  &  4  ^.  4,  c.  42,  s.  8. 

To  this  the  plaintiff  may  reply,  that  the  party  omitted 
"  has  been  discharged  by  bankruptcy  and  certificate,  or  under 
an  act  for  the  relief  of  insolvent  debtors."  Jd,  s.  9.  Or  the 
plaintiff  may  traverse  the  plea,  and  so  proceed  to  trial  as  m 
ordinary  cases. 

But  if,  instead  of  replying,  the  plaintiff  elect  to  commence 
an  action  against  all  the  imrties,  his  declaration  must  be  in 
this  form  :•— 

(Venue.)  A.B.by  E.  F,  his  attorney  [or  in  his  oton  proper 
person]  complains  of  C,  D,  and  O,  H.  who  have  been  sumnumed 
to  answer  the  said  A.B.;  and  which  said  C.  D,  has  heretofore 
pleaded  in  abatement  the  fumjoinder  of  the  said  O.  H.  [&c.,  the 
same  form  to  be  used,  mutatis  mutandis,  in  cases  of  arrest  or 
detainer.]     R.  G,  H.  4  W,  4,  r.  2,  s.  20. 

And  if  the  plaintiff,  at  the  trial,  prove  the  liability  of  the 
original  defendants,  but  fail  to  prove  the  liability  of  one  or 
more  of  those  named  in  the  plea  in  abatement,  the  plaintiff 
shall  have  a  verdict  and  judgment  against  those  proved  liable ; 
and  those  not  liable  shall  have  a  verdict  and  judgment,  and 
their  costs,  against  him;  which  costs,  however,  shall  be  al- 
lowed the  plaintiff,  in  taxation,  against  the  defendants  who 
pleaded  in  abatement.  3  &  4  j^.  4,  c.  42,  j.  10.  The  statute 
contains  also  a  proviso  "  that  any  such  defendant,  who  sfasfl 
have  so  pleaded  in  abatement,  shall  be  at  liberty  on  the  trial 
to  adduce  evidence  of  the  liability  of  the  defendants  named  by 
him  in  such  plea  in  abatement."  Id, 

Coverture,  Sfc]  The  defendant  may  plead  the  coverture  of 
herself,  or  of  the  plaintiff,  in  abatement.  And  it  may  be 
necessary  to  remark  that  coverture  of  the  defendant  must  be 
pleaded  in  person,  and  not  by  attorney.  2  Saund.  209.  There 
are  also  several  other  matters  which  may  be  pleaded  in  abate- 
ment ;  see  Arch,  PL  &  Ev.  283,  &c.;  but  as  they  are  not  usual 
in  practice,  it  is  unnecessary  to  mention  them. 
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PrwUege.']  Notwithstanding  the  uniformity  of  process  act, 
an  attorney  still  retains  the  privilege  of  being  sued  only  in  the 
court  of  which  he  is  an  attorney ;  Lewis  v.  Ker,  5  Dowl.  447. 
See  ante,  tit,**  Attorney ;**  provided  he  be  not  sued  in  cotter 
^bwt,  or  jointly  with  others  not  privileged,  and  that  the  plain* 
tiff  be  not  an  attorney  or  officer  of  the  court  in  which  the 
action  is  brought.  See  Arch.  PI.  &  Ev,  279.  If  therefore  in 
such  a  case  he  be  impleaded  in  a  court  of  which  he  is  not  an 
attorney,  he  may  pIoEul  his  privilege.  This  is  not  a  plea  in 
abatement,  but  to, the  jurisdiction.  But  like  all  other  dilatory 
pleas,  it  must  be  verified  by  affidavit.  Davidson  v.  fVatkim^ 
3  Dowl.  129.  S.  C.  nam.  Davidson  v.  Chilman,  I  Bmg.  N.  C, 
297.  Like  all  other  pleas  to  the  jurisdiction,  also,  it  miist  be 
pleaded  in  person,  and  not  by  attorney.  Gilb.  C.  P.  187. 

Proceedings  after  plea. 

After  plea  pleaded,  the  proceedings  are  the  same  as  in 
ordinary  cases.  In  actions  for  damages,  however,  the  plaintiff 
should  be  prepared  to  prove  his  damages  at  the  trial ;  for  a 
judgment  in  his  favour  will  be  final.  If  he  foil  to  do  so,  a 
venire  de  novo  must  be  awarded ;  for  no  writ  of  inquiry  will 
lie.  2  Sound.  211,  n.  3.  On  the  other  hand,  judgment  for  the 
plaintiff  upon  a  demurrer  to  the  plea,  is  merely  respondeas 
ouster.  Id.  Where  a  defendant  pleaded  in  abatement,  and 
the  plaintiff  demurred,  upon  which  judgment  of  respondeas 
ouster  was  given ;  the  defendant  then  pleaded  in  bar,  and  issue 
in  fact  was  thereupon  joined :  it  was  holden  that  in  proceed- 
ing to  trial  upon  this<  latter  issue,  it  was  not  necessary  to  enter 
the  plea  in  abatement,  demurrer  and  judgment,  on  the  nisi 
prius  record,  although  they  must  necessarily  appear  upon  the 
plea  roU.  Pepper  v.  WhaUey,  I  Har.  &  fV.  480.  5  Nev.  &  M.  437. 

After  issue  on  a  plea  in  abatement  is  found  for  the  plaintiff, 
the  court  will  not  grant  a  new  trial,  even  upon  payment  of 
costs.  Shaw  V.  Hislop,  4  D.  &  A.  241. 

Cassetur  breve.']  Where  a  defendant  pleads  a  sufficient  plea 
in  abatement,  which  you  cannot  answer  or  demur  to,  you  may 
enter  on  the  roll  a  cassetur  breve;  which  is  nothing  more  than 
a  judgment  that  the  writ  be  quashed,  pronounced  at  the  prayer 
of  the  plaintiff.  See  the  form  of  the  entry.  Arch.  Forms,  5.56. 
It  is  entered  on  a  roll  immediately  after  the  declaration  and 
plea.  But  the  court  will  not  set  aside  the  plea,  or  by  amend- 
ment enable  the  plaintiff  to  evade  the  effect  of  it,  even  although 
the  time  for  bringing  a  new  action  may  have  expired.  Roberts 
et  al.  V.  Bate  et  al.,  6  Ad.  &  El.  778. 
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SSCTXOM  XXX. 

Plea  to  the  Jurisdiction  and  claim  of  conusance. 

Plea  to  the  jwisdictiim.']  As  to  the  matter  of  the  pleas,  aend 
the  ferm  of  them,  see  Ardt.  PL  &  Ev.  276 — 282.  They  are 
pleaded  in  the  same  manner^  within  the  same  time,  and  veri- 
fied by  affidavit  in  the  same  manner,  as  pleas  in  abatement. 
See  ante,  p.  297,  &c. 

CVotm  of  conusance.']  Where  there  is  a  franchise,  either  by 
letters  patent  or  prescription,  of  h(^ding  pleas  within  a  par- 
ticular juriscfiction,  if  a  suit  properly  determinable  m  the  in- 
ferior court,  be  commenced  in  any  of  the  courts  at  Westminster, 
although  the  defendant  in  such  a  case  cannot  plead  to  the 
jurisdiction  of  the  superior  court,  yet  the  owner  of  the  fran- 
chise may  claim  conusance  of  the  plea.  1  Ro.  Abr,  489,  490. 
Bac.  Abr,  Pleas,  E.  I.  Arch.  Pi.  &  Ev,  276.  This  may  be  done 
aet  any  time  before  the  plaintiff  has  dedared.  Browne  v. 
Renouard,  12  East,  12.  Seethe  form  of  the  entry  of  the  daim 
upon  the  roll,  12  East,  15.  It  very  sddom  occurs  in  prac- 
tice ;  and  the  fiew  modern  instances  to  be  found  in  the  books, 
are  of  claims  by  the  universities  of  Oxford  and  Cambridge. 
See  Williams  v.  Briekenden,  1 1  East,  543.  Brotime  ▼.  Renouard, 
supra,  Thornton  v.  Ford,  15  East,  643.  Hendrickv,  Kfnastm, 
I  W.  Bl,  454.  Bac.  Abr.  Courts,  D,  3,  Where,  in  a  late  case, 
the  chancellor  of  the  university  of  Oxford,  instead  of  daiming 
conusance  of  a  suit  commenced  in  the  court  of  Queen's  Bench 
against  a  member  of  the  university,  dted  the  'plaintiff's  at- 
torney to  appear  before  him,  and  on  his  failing  to  do  so, 
a^udged  him  to  stay  the  proceedings  in  the  action  and  to  pay 
the  costs,  and  issued  a  warrant  for  these  costs :  the  court  of 
Queen's  Bench,  upon  application,  awarded  a  prohibition,  hold- 
ing that  the  chancellor  of  the  uniyersity  had  no  authority 
whatever  to  proceed  in  this  manner.  jR.  v.  Chancellor  of  the 
University  of  Oxford,  1 1  Law  J.,  37,  qb, 

8SCTI0N  XIII. 

Plea  puis  darrein  c<mtiHuance» 

Wherever  a  defence  to  the  action  arises  after  the  plea 
pleaded  and  before  verdict,  or  it  seems  even  after  verdict  but 
before  the  day  in  banc,  Lovell  v.  Eastaff,  3  T,  R,  554,  and  see 
Aldei'  V.  Park,  5  Dowl.  16,  2  Har.  &  W.  78,  the  defendant,  by 
having  pleaded,  is  not  precluded  from  availing  himself  of  it, 
but  he  may  plead  it  puis  darrein  continuance,  whether  it  be 
matter  of  abatement  or  in  bar.  See  more  fully  upon  this  sub- 
ject. Arch.  PL  &  Ev.  316—^19.  It  may  be  pleaded  either  in 
banc  or  at  nisi  prius. 
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Fomerly.  when  the  proceedings  in  a  cause  were  connected 
by  wfait  were  termed  continiiances,  the  defendant  wa3  limited 
to  pteading  such  matter  of  defence  only  as  had  arisen  since  the 
kit  CQBtiBuance;  see  Bretberton  v.  Osborne,  1  DewL  457 ;  and 
if  he  allowed  tilie  time  to  pass,  to  which  the  cause  was  then 
continued,  without  pleadings  he  could  not  afterwards  plead  his 
new  defence,  unless  he  had  the  leave  of  the  court  to  plead  it 
MMc  pn  tune.  And  the  court  often  granted  this  indulgence* 
where  it  a^earedto  them  that  the  justice  of  the  case  required 
it,  and  where  tiie  omission  to  plead  in  time  was  satisfactorily 
accounted  for;  at  the  same  time,  imposing  such  terms  as  they 
deemed  right.  See  Duff  y.  CampbeU,  3  £.  &  ^.  577.  SouUen 
V.  Soutten,  1  P.  &  i2.  521.  WiUoughby  v.  Wilkim,  2  Smith, 
396.    JL  V.  Tayior,  3  £.  &  C.  612. 

■  Bat  continuances  are  now  abolished ;  22.  G.  H,  ^W.4,s,2; 
and  therefore  it  has  been  deemed  necessary  to  provide,  by  R.  G. 
H.  4  W.  4,  r.  2,  s.  2,  that  "  in  all  cases  in  which  a  plea  puis 
darrein  continuance  is  noiw  by  law  pleadable  in  banc  or  at  nisi 
prius,  the  same  defence  may  be  pleaded,  with  an  allegation 
that  the  matter  arose  after  the  last  pleading,  or  issuing  of  the 
jury  process,  as  the  case  may  be."  But  the  power  of  pleading 
thus,  is  very  much  narrowed  by  the  same  rule  of  court,  by 
which  it  is  ordered  that "  no  such  plea  shall  be  allowed,  unless 
accompanied  by  an  affidavit,  that  the  matter  thereof  arose 
within  eight  days  next  before  the  pleading  of  such  plea,  or  un- 
less the  eourt  or  a  judge  shall  otherwise  order."  See  Dudden 
V.  Triplet,  4  Mses.  8l  W.  676.  Also,  as  a  plea  puis  darrein 
continMance  is  deemed  a  dilatcnry  plea,  whether  pleaded  in 
ahatemeftt  or  bar,  it  must  be  verified  by  affidavit,  in  the  same 
Banner  as  a  plea  in  abatement.  WillougMfy^  v.  fVilkins,  2  Smith, 
396.    Prince  v.  Nicholson,  5  Taunt.  333. 

Formerly  also,  all  matters  of  defence  arising  puis  darrein 
continuance  before  the  return  of  the  venire,  must  have  been 
pleaded  in  banc ;  and  all  such  matters  ansing  since  the  return 
of  the  venire,  must  have  been  pleaded  at  nisi  prius  or  at  the 
assizes.  Bot  as  by  the  above  rule  the  matter  of  defence  must 
now  be  pleaded  within  eight  days  after  it  arises,  it  may  be 
in^racticable  to  plead  it  at  the  sittings  or  assizes,  as  that  can 
be  done  only  after  the  cauae  is  caMed  on  and  the  jury  sworn. 
In  all  cases,  therefore,  where  the  matter  of  defence  arises 
more  1±ian  eight  days  before  the  cause  is  called  on,  it  must  be 
pleaded  in.  the  ordinary  way,  by  delivering  the  plea  and  affi- 
davit to  the  plaintiff's  attorney  or  agent.  If  pleaded  at  nisi 
prius,  it  may  be  engrossed  on  paper,  as  in  ordinary  cases, 
Myers  v.  Taiflor,  1  Ry,  &  M,  404,  2  C.  &  P.  306,  and  handed 
into  court  by  the  defendant's  counsel ;  it  is  then  annexed  to 
the  record,  and  returned  to  the  court  above,  where  the  further 
proceedings  will  be  carried  on;  and  the  jury  are  discharged 
from  giving  a  verdict.  It  may  be  necessary  to  observe,  that 
the  court  cannot  sefuse  to  receive  the  plea,  Prince  v.  Nichol' 
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tm,  5  Taunt,  337.  Paris  ▼.  Salkeid,  2  WiU,  137,  139,  even 
although  it  be  had  and  informal  on  the  ftce  of  it.  Fiidi  ▼. 
7V>ti/nttii,  1  Stark.  62.  Bat  the  courts  have  set  aside  pleas  of 
release,  pleaded  jniu  darrein  cantituumee,  upon  a  strong  case 
being  made  out  of  collusion  or  fraud,  &c.  See  Janet  v.  Her* 
bert,  7  Taunt.  421.  Innel  v.  Newmant  4B.SlA,  419,  and  see 
DMcson  V.  Levi,  4  B.  k  A,  249. 

After  a  defendant  has  thus  pleaded  puis  darrein  conftmuBiee', 
the  plaintiff  (if  he  will)  may  discontmue  the  action,  ^tiMHit 
paying  costs.  WoUen  v.  Smith,  9  Ad,  &  JU.  505. 

Costs^l  The  defendant,  if  he  succeed,  is  only  entitied  to  his 
costs  incurred  since  the  plea  puis  darrein  centiimance.  Ltft- 
tleton  T.  Cross,  4  B.  &  C.  117.  If  the  plaintiff  recoven,  he  is 
entitled  of  course  to  his  costs,  as  in  ordinary  cases. 


SBCnON  XIV. 

Judgment  by  default. 

In  u:hat  cases.'i  If  &  defendant  do  not  plead  'within  the  time 
limited  for  that  purpose  by  the  practice  of  the  court,  a  notice 
to  plead  (which  in  practice  is  always  indorsed  on  the  dedsia- 
tion)  being  given.  Heath  v.  Rose,  2  New  Rep.  223,  a  rule  to 
plead  given  and  expired,  see  Nias  v.  Spratletf,  4  B.  &  C.  386, 
and  a  plea  demanded,  where  necessary;  Remington  v.  Johnson, 
2  B.  &  C.  803 ;  or  if  he  plead  a  plea  which  is  a  nullity;  see  ante,  . 
p.  274 ;  see  Booth  v.  Whitehead,  8  DowL  8 ;  or  if  the  defen- 
dant, being  under  terms  of  pleading  issuably,  plead  a  plea,  fte. 
which  is  not  issuable ;  ante,  pp.  279,  280,  theplaintiff  maysign 
judgment  by  default,  for  want  of  a  plea.  See  ante,  pp.  282, 283. 
Even  where  an  order  for  time  to  fiead  was  obtained,  with  the 
knowledge  of  the  plaintiff's  attorney,  but  the  order  was  not 
served  before  the  time  for  pleading  expired,  and  the  plaintiff 
signed  judgment :  the  court  held  that  he  had  a  right  to  do  so, 
as  he  was  not  bound  to  take  notice  of  a  judge's  order,  until  it 
was  served.  Sedgwick  v.  AUerton,  7  Bast,  542.  But  a  judg* 
ment  cannot  be  signed  after  a  plea  has  been  delivered,  although 
it  be  delivered  after  the  time  for  pleading  has  expired :  and 
therefore  where  the  time  for  pleading  expired  on  Monday,  and 
a  plea  was  delivered  at  the  office  of  the  plaintiff's  attorney  at 
ten  minutes  before  eleven  o'clock  on  Tuesday  morning ;  and 
it  appeared  that  the  clerk  at  that  time  had  gone  out,  and  had 
taken  the  papers  with  him  for  the  purpose  of  signing  judg- 
ment, which  he  did  in  the  course  of  the  day :  the  court  upon 
application  set  aside  the  judgment  for  irregularity.  Leigh  r. 
Bender,  1  Gale,  269,  4  Dowl.  201 .  But  where,  in  such  a  case, 
the  defendant's  attorney  called  at  the  office  of  the  plaintiff's 
attorney  for  the  purpose  of  delivering  the  plea,  but  then  find- 
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ing  that  the  derk  had  gone  to  the  Temple  to  sign  judgment. 
he  ran  after  him,  and  tendered  the  plea  to  him,  but  not  until 
after  the  judgment  was  signed ;  the  court  held  the  judgment 
regular.  Stafford  v.  Nichols,  4  Bing,  N.  C,  693. 

When,  and  how  tigned.'i  Before  judgment  can  be  signed  for 
want  of  a  plea,  the  defendant  must  be  fully  before  the  court. 
Where  in  a  nonbailable  action  the  defendant's  attorney  in- 
dorsed an  undertaking  to  appear,  and  the  plaintiff  afterwards 
proceeded  in  the  action  as  if  an  appearance  had  been  entered, 
and  signed  judgment  for  want  of  a  plea :  the  court  held  it  to 
be  in^iular,  and  set  it  aside.  Martin  v.  Mahony,  5  D,Bi  R. 
609.  And  in  a  similar  case,  Williams,  J.  held  the  judgment  to 
be  a  nullity  altogether,  and  that  the  defendant  therefore  was 
not  precluded  by  any  lapse  of  time  from  moving  to  set  it 
aside.  Robarts  v.  Spurr,  1  Har.  &  fV.  201,  3  DowL  551. 
Therefore  where  the  defendant  has  not  entered  an  appearance, 
the  phuntiff  must  enter  one  for  him,  before  he  can  sign  judg- 
ment. Where  the  plaintiff  sued  out  a  writ  against  three  per- 
sons, for  three  different  causes  of  action,  filed  three  declara- 
tions, entered  but  one  common  appearance  for  the  three,  and 
signed  three  judgments :  the  court  held  this  to  be  clearly  irre- 
gular, and  set  aside  the  proceedings.  Cox  v.  Bitcknell,  SB.i^A, 
892.  If  proceedings  be  stayed  until  the  plaintiff  give  security 
for  costs,  he  cannot  sign  judgment  by  de&ult  until  the  morn- 
ing after  such  security  has  been  given,  although  the-time  for 
pl^ng  had  expired  before  the  application  for  security  for 
.  costs  was  made.  Decker  v.  Thompson,  3  £.  &  P.  319,  and  see 
Ohoer  y.  Whatmore,  5  £.  &  C.  769.  And  where  proceedings 
are  stayed  by  an  order  for  particulars,  the  defendant  has  the 
same  time  to  plead,  after  delivery  of  the  particulars,  that  he 
had  at  the  return  of  the  summons.  R.  G.  H.  2  W,  4,  s,  48, 
Formerly,  if  bis  time  for  pleading  were  then  out,  or  if  it  expired 
On  the  same  day,  judgment  could  not  in  that  case  be  signeid  for 
want  of  a  plea  until  the  afternoon  of  the  day  after  the  delivery 
of  the  particulars,  unless  otherwise  ordered  by  the  judge.  Id. 
So,  if  a  demand  of  plea  were  given  on  the  last  day  for  pleading  or 
after  it,  judgment  could  not  be  signed  until  the  opening  of  the 
office  in  the  afternoon  of  the  day  after  the  demand  was  made ; 
R*  0.  H,  2  W.  4,  s,  66 ;  but  if  the  demand  were  made  before 
that  time,  judgment  might  be  signed  in  the  morning  of  the  day 
after  the  time  for  pleading  had  expired.  Blundell  v.  Hansom, 
2  Mees.  &  W,  243,  overruling  Kemp  v.  Fyson,  3  DowL  265. 
And  the  same  practice  in  the  Common  Pleas ;  R.HA  Vict,  C.  P, ; 
and  the  same  in  the  Queen's  Bench,  except  where  notice  was 
given  to  plead  within  the  first  four  days  of  term,  in  which  case 
judgment  could  not  be  signed  until  after  the  opening  of  the  office 
in  the  afternoon  of  the  fifth  day.  Duncan  v.  Carleton,  2  B.  & 
C.  798.  But  now,  since  the  office  is  no  longer  open  a  second 
time,  in  the  evening,  in  the  courts  of  Queen's  Bench  and 
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CoBomtm  P]«as,  m  those  courts  at  least  judgment  may  now  in 
all  cases  be  signed  in  the  morning  of  the  day  on  which  the 
yarty  is  entitled  to  sign  it»  without  waiting  for  the  afternoon. 

Where  you  are  in  a  situation,  to  sign  judgmetit,  make  oa  tA- 
cipitur  of  the  declaration  on  plain  paper,  and  the  like  on  the 
roU ;  take  them  to  the  matter's  qffke^  and  the  proper  clerk  there 
wiU  aign  the  judgment,  Ifiihe  interlocutory ^  you  may  proceed 
to  $ue  Old  and  execute  a  writ  ^f  inquiry,  or,  if  the  action  be 
upon  abiUof  exchange  or  promisaory  note,  you  may  mane  to 
refer  it  to  the  master,  to  compute  principal  aaid  interest  upon  U. 
Jff  it  he  final,  you  ma/y  proceed  to  tax  your  coats,  and  sue  out 
execution.  It  is  interlocutory  in  all  personal  aetiona  but  debt; 
and  even  in  debt,  such  a  judgment  is  net  irregular,  Mackenzie 
Y.  Gayford,  5  Dowl.  403,  although  very  unusual  in.  practice. 
See  as  to  the  case  of  debt  on  bond,  within  stat.  8  &  9  W.3»c. 
11,  s.  8,  post^  tit,  "  Suggestion  qf  breaches," 

Where  there  are  two  defendants^  aad  one  allows  judgment 
to  go  by  default^  and  the  other  pleads  to  issue  and  obtains  a 
verdict :  if  the  action  be  ex  contractu,  the  plaintiff  cannot 
assess  damages  or  have  final  judgment  against  the  defendant 
who  suffered  judgment  by  default,  Morgan  v.  Edeoardi,  6  TaiaL 
398 ;  but  otherwise  in  actions  ex  delicto. 

In  what  cases^  and  how,  set  aaide.']  If  the  judgment  be 
BgBed,  where  it  ought  not,  or  if  there  be  any  thing  iRegQlsr 
in  the  mamner  of  signing  it,  the  defendant  may  move  to  set  it 
ande  for  irregultfity  with  costs.  And  even  a  regular  judg- 
ment, may  in  general  be  set  aside  upon  payment  of  cosfts^  on 
an  affidavit  of  merita, — ^the  affidavit  stating  ei^resaly  that  the 
defendant  has  a  good  defence  to  the  action  "  on  the  merits;" 
saying  that  he  has  "  a  good  and  meritorious  defence,"  Boioer 
¥.  Ken^f  1  Cromp,  &  /.  28  7a  or  "  a  good  defence  to  the  ac- 
tion," Pringle  v.  Maraaek,  I  D.  &  IL  155,  or  tliat  he  has  "  a 
good  defence  on  the  merits,"  without  adding,  "  to  this  ac- 
tion." Tate  V.  BodJiel4,  3  Dowl,  218,  or  that,.  "  he  hath 
Bierits  and  good  cause  of  defence  to  this  actioa,."  Lane  v. 
Isaacs,  3  DowL  652, — have  been  holden  insufficient.  The  affi- 
davit must  be  made  by  the  defendant  himself,  or  by  his  at- 
torney, or  by  the  attorney's  managing  derlc  who  has  the 
management  of  the  cause.  Rowbotham  v.  Dupree,  5  Vowl 
557.  But  where  the  agent  in  town  swore  that  from  the 
instructions  he  had  received  from  the  country  attorney,  he 
believed  that  the  defendant  had  a  good  defence  to  the  actioa 
on  the  merits^  the  court  of  Exchequer  held  it  to  be  suffideit 
aeho^eld  v.  Huggins,  3  Dowl.  427 »  The  court  however  wiH 
not  set  aside  a  regular  judgment,  to  let  in  a  plea  of  the  statute 
of  limitations,  WUletY,  Allerton,  1  W,  Bl,  35,  or,  in  an  action 
on  an  attorney's  bill,  that  no  signed  hill  was  delivered  a  month 
before  action.  Biggs  v.  MaxweU,  3  DowL  497,  S.  C.  nm. 
Holmes  v.  Grant,  1  Gale,  59.    Beck  v.  Mordaunt,  4  Dowl,  U2, 
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1  Hod^,  196,  or  the  like ;  bat  the  court  ynVL  allow  a  plea  of 
infancy,  DehfMd  v.  Tanner,  5  Taunt,  856.  or  of  the  defendant's 
banfcraptey  aad  certificate.    Bvam  v.  Qills,  I  B.  Sq  P.  52. 
^  It  18  selctom  that  a  defendant  knows  of  judgment  being 
signed  agunst  him  for  want  of  a  plea,  until  he  is  serred  with 
notice  of  inquiry,  or,  in  debt,  until  executioa  is  actually  exe- 
cuted.   It  is  sufficient  therefore  if  he  move  to  set  aside  the 
jodgment  within  a  reasonable  time  after  he  has  been  made  ac- 
quainted with  it.    Where  notice  of  inquiry  was  given  on  the 
15th,  and  the  motion  was  not  made  until  the  23Td,  the  very- 
day  on  which  the  inquiry  was  to  be  executed,  the  court  of 
Exchequer  held  tiiat  it  was  not  too  late.  Hill  v.  Mills,  2  DowL 
S96.    Where  a  rule  nin  had  been  obtained  to  set  aside  an  in- 
terlocotory  judgment  for  inregularity,  and  it  appeared  upon 
■howing  cause  tlmt  the  plaintiff  had  previously,  upon  percehr- 
ing  his  error,  abandoned  the  judgment,  although  it  was  not 
actually  struck  out  in  the  book  :  Littiedale,  J.  discharged  the 
rule,  but  without  costs.    Robinson  v.  Stoddart,  5  Dawl,  266. 
The  affidavit  must  in  all  cases  state  expressly  that  judgment 
has  been  signed ;  it  is  not  sufficient  to  leave  the  court  tp  infer 
it,  from  stating  merely  that  the  defendant  has  been  served 
with  a  rule  to  compute,  Chtssey  v.  Drayton,  6  Mees.  &  IT.  17, 
or  the  like. 

SECTION   XV. 

Writ  of  fnqmry. 

In  what  cases^l  In  all  personal  actions  except  debt,  if  the 
defendant  allow  judgment  to  pass  against  him  by  default,  or  if 
the  plaintiff  have  judgment  upon  a  demurrer  or  trial  by  the 
record,  the  plaintiff  may  have  his  damages  assessed  upon  a 
writ  of  inquiry.  And  even  in  debt,  although  the  coxirt  can- 
not (except  in  some  particular  cases  by  statute)  compel  the 
phintiff  m  such  a  case  to  sign  an  interlocutory  judgment,  so 
as  to  render  it  necessary  for  him  to  sue  out  and  execute  a  writ 
of  inquiry,  Taylw  v.  Capper,  14  Mast,  442,  yet  he  may,  if  he 
will,  do  so,  and  have  his  damages  for  the  detention  of  the 
^bt  assessed  by  a  jury.  Thus  in  an  action  of  debt  on  a 
judgment  of  seventeen  years'  standing,  where  the  defendant 
aUowed  judgment  to  go  by  default,  the  court  held  that  the 
plaintiff  had  a  right  to  damages  for  the  detention  of  the 
debt,  and  to  a  writ  of  inquiry  to  ascertain  their  amount. 
Btackmore  v.  fiemfng',  7  T.  R.  446,  and  see  Nelson  v.  Sheri^ 
dan,  8  T.  R.  395.    As  to  debt  for  tithes,  see  Bale  v.  Bodgetis, 

1  Binff.  182.  Where  in  debt  on  bond  the  court  referred  it 
to  the  pfrothonotary  to  compute  the  interest  by  way  of 
damages,  it  was  holden  not  to  be  error.    Holdipp  v.  Otway, 

2  Sound.  107.  But  this  is  very  unusual ;  for  as  the  penalty 
of  the  bond  is  double  the  amount  of  the  principal  secured  by 
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it,  and  as  the  plaintiff  may  sign  a  final  judgment  for  the  whole 
penalty,  if  then  the  interest  do  not  exceed  the  principalp  it  is 
useless  to  have  a  writ  of  inquiry  or  reference  to  the  master, 
as  the  plaintiff  may  levy  the  amount  both  of  the  principal  and 
interest  under  the  judgment  first  signed.  Even  in  debt  on  a 
bail  bond.  Moody  v.  Phea9afU,  2  B,&  P.  446,  or  on  a  replevin 
bond,  Middleton  v.  Bryan,  Z  M,  &  S,  155,  the  plaintiff  may 
have  final  judgment  upon  default,  without  executing  any  writ 
of  inquiry,  and  may  levy  by  his  execution  such  smaller  sxmi 
as  may  be  really  due  to  him.  In  debt  for  use  and  occupation, 
the  plaintiff  may  sue  out  and  execute  a  writ  of  inquiry,  see 
Arden  v.  ConneU,  5  B,&  A.  885,  or  he  may  take  his  final 
judgment  by  default.  Even  in  debt  on  simple  contract,  the 
plaintiff  is  entitled  to  sign  a  final  judgment  by  defiault,  and 
the  court  will  not  compel  him  to  execute  a  writ  of  inquiry, 
although  the  amount  of  the  debt  be  disputed ;  but  they  may 
refer  it  to  the  master  to  ascertain  what  is  really  due.  TViyJor 
V.  Capper,  14  East,  442. 

In  assumpsit  on  a  foreign  judgment,  the  plaintiff  must 
execute  a  writ  of  inquiry;  the  court  will  not  refer  it  to  the 
master  to  ascertain  what  is  due  for  principal  and  interest 
Messin  v.  Ld.  Massarene,  4  T.  R,  498.  See  Doran  v.  G*Remy, 
5  Dowl.  233.  But  in  assumpsit  on  a  bill  of  exchange  or 
promissory  note,  the  court,  instead  of  compelling  the  plaintiff 
to  execute  a  writ  of  inquiry,  will  refer  it  to  the  master  to 
compute  the  principal  and  interest.  Shepherd  v.  Charter,  4 
T.  R.  275.  Rashley  v.  Salmon,  1  H.  Bl,  252.  Byre  v.  Bank 
of  England,  1  Bligh,  582,  and  exchange  and  re-exchange. 
Goldsmid  v.  Tuite,  2  B.&  P,  55,  but  see,  Napier  v.  Schneider, 
12  Bast,  420,  unless  the  bill  be  for  a  sum  in  foreign  money. 
Maunsell  v.  Ld,  Massarene,  5  T,  R»  87. 

In  covenant  also,  a  writ  of  inquiry  must  be  executed ;  see 
Denison  v.  Mair,  14  East,  622 ;  unless  it  be  for  the  payment  of 
rent  or  other  sum  certain,  in  which  case  the  court  will  refer 
it  to  the  master  to  ascertain  what  is  due.  Berthen  v.  Street, 
8  T.  R.  326.  Byrom  v.  Johnson,  8  T.  R,  410,  Wmgfield  v. 
Cleverley,  13  Price,  53.    Campion  v.  Crawshay,  6  TVztint.  356. 

In  trespass  and  case,  of  course,  a  writ  of  inquiry  must  be 
executed.  But  in  all  these  cases,  the  suing  out  and  executing 
a  writ  of  inquiry,  is  merely  to  inform  the  conscience  of  the 
court ;  for  the  court  may,  if  they  will,  with  the  consent  of  the 
plaintiff,  assess  the  damages  themselves ;  2  Sound,  102,  n,  2. 
Gould  V.  Hammersley,  4  Taunt,  148 ;  and  it  is  upon  this  prin- 
ciple, that  in  cases  where  mere  computation  is  required,  the 
court  refer  it  to  the  master  to  compute  the  damages. 

As  to  the  assessment  of  damages  in  debt  on  bond,  con- 
ditioned to  perform  covenants,  &c.,  where  breaches  are  as- 
signed, see  post.  Formerly  in  this  case  the  assessment  of 
damages  took  place  before  a  judge  at  nut  pnus;  but  now, 
by  Stat.  3  &  4  W.  4,  c,  42,  s.  16,   they  must  be  assessed 
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before  the  sheriff,  and  the  writs  of  inquiry  be  directed  to  him 
accordingly. 

Where  a  jury  do  not  assess  damages  where  they  ought,  if 
their  assessment  would  have  been  in  the  nature  of  an  inqui- 
sition and  not  of  a  verdict,  as  if,  for  instance,  they  were  to 
omit  to  assess  contingent  damages  upon  a  count  of  a  deda- 
ration  demurred  to,  or  the  like,  the  omission  might  be  reme- 
died by  a  writ  of  inquiry.  But  if  their  finding  for  the  plain* 
tiff  be  in  the  nature  of  a  verdict,  and  they  omit  to  find 
damages, — ^as  for  instance,  where  in  an  action  for  a  libel  there 
were  several  pleas,  and  upon  some  of  them,  which  went  to 
the  whole  cause  of  action,  the  jury  found  for  the  defendant, 
and  found  for  the  plaintiii  as  to  the  residue,  but  without 
assessing  damages,  and  the  pleas  found  for  the  defendant 
afterwards  turned  out  to  be  bad,  and  the  plaintiff  had  judg- 
ment non  obstante  veredicto :  the  court  held  that  the  omission 
could  not  be  remedied  by  a  writ  of  inquiry.  Clements  v.  Letois, 
3  Brod.  &  B.  297.  The  reason  for  the  distinction,  as  laid 
down  by  the  old  authorities  upon  the  subject,  is,  that  in  the 
latter  case  the  jury  are  liable  to  attaint,  in  the  former  not ; 
but  whether,  as  attaint  has  been  abolished,  the  court  would 
now  rule  in  the  same  manner  as  in  Clements  v.  Lewis,  may 
possibly  be  doubted.  In  a  recent  case,  where  special  pleas 
alone  were  pleaded,  and  the  jury  found  for  the  defendant 
generally,  but  the  pleas  turning  out  to  be  bad  the  plaintiff 
had  judgment  non  obstante  ver^icto,  Parke,  J.  held  that  the 
plaintiff  bad  a  right  to  have  his  damages  assessed  upon  a  writ 
of  inquiry,  as  a  matter  of  course.  Shephard  v.  HcUls,  3  DowU 
453. 

But  if  the  defendant  plead  as  to  part,  and  suffer  judgment 
by  default  as  to  the  residue,  no  writ  of  inquiry  can  be  exe- 
cuted, but  the  jury  who  try  tiie  issue,  will  assess  the  damages 
upon  the  judgment  by  default ;  Dicker  v.  Adams,  2  JB.  &  P. 
163 ;  unless  indeed  the  plaintiff  choose  to  enter  a  nolle  pro^ 
sequi  as  to  the  part  pleaded  to.  So,  if  one  defendant  plead, 
and  another  allow  judgment  to  go  by  default,  no  writ  of 
inquiry  can  be  executed,  as  the  damages  on  the  judgment  by 
defiiult  will  be  assessed  by  the  jury  who  try  the  issue ;  see 
post,  at.  "  Damages;"  unless  the  plaintiff  enter  a  nolle  prose- 
qui as  to  the  defendant  who  pleaded. 

Notice  of  inquiry."]  In  town  causes,  eight  days'  notice  of 
inquiry  must  be  given,  if  the  defendant  reside  within  forty 
miles  of  London ;  or  fourteen  days'  notice,  if  he  live  at  a 
greater  distance:  the  first  day  exclusive,  the  last  inclusive. 
R,  M,  4.  A.  (c).  R.  H.  39  G.  3,  Ex,  And  Sunday  is  reck- 
oned; R,M.  4,  A,  {c);  so  are  the  days  intervening  between 
"  Thursday  next  before  and  Wednesday  next  after  Easter  day," 
although  not  reckoned  in  other  proceedings.  R.  G.  £.  2  fV.  4, 
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lodgings,  and  the  people  of  the  house  refused  to  tell  where  he 
had  gone  to.  the  court  of  Exchequer  granted  a  rule  that  leav- 
ing the  notice  of  inquiry  at  his  late  lodgings,  and  sticking  up 
a  copy  in  the  master's  office,  should  be  deemed  good  service, 
unless  cause  to  the  contrary  were  shown  within  a  week.  Wat" 
tan  V.  Delcroix,  2Cr.dtM.  425. 

The  writ.'i  The  writ  is  tested  in  term  time.  But  it  may  be 
made  returnable  either  in  term  or  vacation.  1  PT,  4,  c,  7,sA, 
Mngron  it  upon  parchment;  and  if  it  issue  from  the  Common 
Pleat  or  Exchequer,  get  it  signed  by  the  clerk  at  the  mattei's 
ilfice ;  get  it  sealed;  indorse  upon  U  the  time  at  which  it  is  to 
be  executed,  thus:  "  Notice  has  been  duly  given  that  this  writ 

of  inquiry  wfll  be  executed  on  ,  between  the  hours  of 

at .    A.  B.  plaintiff's  attorney."     Then  leave  it  at 

the  sheriff's  office  to  be  executed.  In  LondoB  and  Middlesex 
this  must  be  done  on  the  day  before  the  writ  is  to  be  executed, 
at  the  latest.  R,  H.  23  G.  3,  K,  B.  If  there  be  two  defen- 
dants, and  both  allow  judgment  to  go  by  default,  there  can 
be  but  one  writ  of  inquiry  against  both,  even  in  actions  ex 
delicto.  Mitchell  v.  MUbank,  6  T.  R.  199. 

Execution  o/tt.]  By  stat.  6  G.  4,  c.  60,  8.62.  upon  writs  of 
inquiry  executed  in  London,  or  in  any  county  in  England  or 
Wales,  the  jurors  must  be  qualiaed  in  like  manner  as  jurors  at 
nisi  prius  in  the  same  county,  &c. ;  but  if  executed  in  any 
liberty,  franchise,  city,  borough  or  town  corporate*  not  being 
counties,  or  in  any  ci^,  borough  or  town  being  a  county  of 
itself,  the  jurors  may  be  of  the  same  description  as  was  usoii 
before  the  passmg  of  this  act.  Before  this  act,  the  jurors 
summoned  upon  writs  of  inquiry,  were  often  persons  in  a  very 
inferior  rank  of  life;  and  it  was  then  a  very  common  practice 
to  apply  for  a  rule  directing  the  sheriff  to  summon  a  good 
jury.  Since  this  act,  however,  these  applications  are  very 
much  disused.  But  still,  if  the  cause  be  of  that  importance 
that  the  damages  ought  to  be  assessed  by  a  spedal  jury,  there 
is  no  objection  to  order  the  sheriff  to  sununon  a  jury  to  be 
taken  from  the  special  jury  book,  and  you  may  have  this  done 
upon  application ;  Price  v.  Williams,  5  DowL  160 ;  and  the 
costs  of  such  a  jury  will  be  allowed  on  taxation.  Wilkinsim 
V.  Malin,  1  Cr.  &  Af.  237.  By  R.  G.  H.  2  W.  4,  s.  101,  there 
shall  be  no  rule  in  such  a  case,  but  an  order  shall  be  made  by 
a  judge  upon  summons. 

At  the  day  appointed,  having  subpoenaed  your  witnesses, 
attend  with  them  at  the  place  and  time  mentioned  in  the 
notice,  and  the  counsel  or  attomies  for  the  respective  parties 
will  be  heard,  the  witnesses  examined  and  cross-examined, 
&c.,  and  the  jurors  deliver  their  verdict,  in  a  manner  very 
similar  to  a  trial  at  nisi  pritu.    After  which  the  und^-sheriff 
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will  prepare  the  inquisition  on  parchment,  and  get  the  jurors 
to  sign  it. 

As  to  the  evidence :  the  defendant,  by  allowing  judgment 
to  pass  against  him  by  default,  admits  the  cause  of  action  as 
stated  in  the  declaration,  and  that  the  plaintiff  is  entitled  to 
some  damages ;  and  the  only  matter  in  dispute  between  them, 
is  the  amount  of  the  damages.    In  some  cases,  however,  it  is 
necessary  to  prove  nearly  the  whole  cause  of  action,  in  order 
to  prove  the  damages  sustained  by  the  plaintiff, — as  in  actions 
for  assault  and  battery,  false  imprisonment,  trespass  to  land 
or  goods,  trover,  and  the  like ;  even  in  actions  on  bills  of  ex- 
change or  promissory  notes,  it  is  not  necessary  to  produce 
them  to  the  jury.  Lane  v.  Mullins,    11  Law,  /.,   51  qb, ; 
nor  is  it  necessary  to  prove  the  drawing  or  indorsement, 
&c.  Greeny.  Heame,  3  T.  R.  301,     Anon,  3  Wils.  155.     So, 
in  an  action  for  slander,  where  no  special  damage  is  laid, 
it  is  not  necessary  that  the  plaintiff  should  give  evidence  at 
all ;  Tripp  v.  Thomas,  3  J5.  &  C,  427 ;  for  as  the  jury  form 
their  estimate  of  the  damages  in  such  a  case,  from  the  effect 
the  slander  is  calculated  and  likely  to  have  had  upon  the  cha- 
racter and  prospects  of  the  plaintiff,  and  not  from  evidence  of 
any  damage  actually  sustained,  they  can  do  so  as  well  from  the 
admitted  cause  of  action  on  the  record,  as  from  any  evidence 
that  can  be  given  of  it.    On  the  other  hand,  the  defendant 
will  not  be  allowed  to  give  evidence  which  goes  to  prove  that 
he  is  not  liable  at  all,  and  that  the  action  should  not  have 
been  brought  against  him :— as  for  instance,  in  an  action  on 
a  bill  of  exchange,  the  defendant  cannot  give  evidence  im- 
peaching the  consideration  for  it  j  Shepherd  v.  Chester,  4  T.R, 
275 ;  or  in  an  action  for  goods  sold,  that  he  purchased  them 
merely  as  agent  for  another,  De  Gaillon  v.  VAigle,  1  B.  &  P. 
368,  or  the  like,  because  such  defences  go  to  the  whole  cause 
of  action ;  but  where  in  an  action  for  work  and  labour,  the 
under-sheriff  prevented  the  defendant  from  cross-examining 
the  plaintiff's  ^tnesses,  to  show  that  a  part  of  the  work  was 
done  on  the  retainer  of  another  person,  the  court  held  that  the 
under-sheriff  was  mistaken,  and  they  set  aside  the  inquisition. 
Williams  V.  Cooper,  3  Dowl.  204. 

On  the  execution  of  a  writ  of  inquiry,  the  jury  ought  to 
give  interest,  in  those  cases  in  which  the  courts  at  West- 
minster would  allow  it.  ■  v.  Edmunds,  6  Taunt,  346. 

Final  judgment.']  Upon  the  writ  being  returned,  "a  rule 
for  judgment  may  be  given,  costs  taxed,  final  judgment  signed, 
and  execution  issued  forthwith,  unless  the  sheriff  or  other 
officer,  before  whom  the  same  may  be  executed,  shall  certify 
under  his  hand,  upon  such  writ,  that  judgment  ought  not  to 
be  signed,  until  the  defendant  shall  have  had  an  opportunity 
to  apply  to  the  court,  to  set  aside  the  execution  of  such  writ, 

VOL.  I.  p 
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or  one  of  the  judges  of  the  said  courts  shall  think  fit  to  order 
the  judgment  to  be  stayed  until  a  day  to  be  named  in  aoch 
order."  1  fV.  4,  c.  7«  «.  I-  A  rule  for  judgment,  however,  is 
now  no  longer  required ;  but  final  judgment  may  be  ngned  at 
the  expiration  of  four  days  from  the  retum  d  the  writ  of 
inquiry.  R.  G.  H.  2  fT,  4,  $,  67.  By  stet.  1  W.  4,  c  7,  s.  2, 
a  power  is  giyen  to  the  judge,  before  whom  a  cause  is  tiied, 
to  certify  tlutt  execution  ought  to  issue  forthwith,  or  at  my 
certain  day  to  be  named,  and  judgment  may  be  entered  up  snd 
execution  sued  out  accordingly,  although  it  may  happen  to  be 
in  vacation.  And  this  part  of  the  statute  has  since  been  ex- 
tended to  judgments  and  executions  on  writs  of  impiiiy,  bf 
sUt.  3  &  4  W.  4,  c.  42,  s.  16. 

At  the  time  above  mentioned,  coil  at  the  sherds  ofice,  mid 
the  clerk  therewiU  give  you  the  torit  and  return;  then  tax  jfov 
coMtt,  and  sign  judgment,  at  upon  a  peetea,  a$uL  me  out  exeat- 
turn.  The  court  may  afterwards  compel  the  plaintiff's  attoaey 
to  file  the  inquisition;  Tawmeni  v.  Buma,  1  Ot.^lM,  177; 
or  if  the  sheriff  have  it,  may  compel  him  to  return  it.  Stock- 
dale  Y.  Hantard,  8  Dowl.  297.  If  the  action  be  aasuaptit, 
debt  or  covenant;  and  the  damages  do  not  exceed  2<M.,  the 
master  wiU  tax  the  costs  on  the  reduced  scale  laid  down  intbe 
directions  to  taxing  officers,  pott,  tU.  "  Costs.**  See  Heeppdl 
Leigh,  5  Dowl,  40. 
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Reference  to  the  master  to  compute  princ^al  and  iuterett. 

In  assumpsit  on  a  bill  of  exchange  or  promissory  note,  if 
the  plaintiff  have  interlocutory  judgment,  the  court,  basboA  of 
putting  him  to  execute  a  writ  of  inquiry,  vrill  relier  it  to  tlK 
master  to  compute  principal  and  interest  on  the  bOl  or  note^ 
Shepherd  y.  Charter,  4  T.R.  215.  Ra8hleyy.Sabtkon,lH.BL 
25i2.  Eyre  v.  Bank  of  England,  I  BHgh,  582,  and  exdisaff 
and  re-exchange;  Goldtmid  v.  Taite,  2  B.  Sl  P.  &^ ;  hd  tu 
Napier  v.  Schneider,  12  East,  420 ;  and  they  bave  done  so, 
even  where  the  bill  or  note  had  been  lost  or  stolen,  and  a  copy 
of  it  only  could  be  produced.  Broum  v.  Mettiter,  3  Af.  &  <Sf.  281. 
AUen  V.  MiOer,  I  DowL  420.  Clarke  v.  Quiaee^  3  Doarf.  S6. 
Sanderson  y,  Lee,  1  Dowl,  97.  But  they  vriU  not  do  so  in 
assumpsit  on  a  bill  for  a  sum  in  foreign  money,  Mwiawtfy- 
LordManareske^  5  T.  R.  87,  or  on  a  foreign  judgment.  Meuii 
V.  Lord  Masaaren^,  4  T.R.  493.  But  see  Doran  v.  O^AettSb 
5  DowL  233. 

In  debt,  the  court  will  seldom  grant  a  rule  to  compute.  Id 
debt  on  judgment,  if  the  plaintiff  seek  damages  for  the  debea- 
tion  of  the  debt,  the  court  will  not  refer  it  to  the  master  to 
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compute  them.  Nelson\.  Sheridan,  8  T,R.  395.  Nor  will  they 
do  so  in  debt  on  simple  contract,  even  for  rent,  or  for  use  and 
occupation;  see  Campion  v.  Crayshaw,  6  Taunt.  356;  nor  in 
debt  on  a  bastardy  bond.  Cooke  v.  Pettit,  2  Wils.  5.  They 
may  do  so,  no  doubt;  see  Holdipp  v.  Oiway,  2  SauTid,  107 ; 
but  in  practice  they  never  do.  In  debt  for  rent  upon  lease* 
however,  or  debt  on  a  mortgage  deed  or  the  like,  they  usually 
gnnt  a  rule  to  compute.  See  Campion  v,  Crayshaw,  supra. 

In  covosant  for  a  sum  certain,  as  for  rent  upon  a  leasee 
Byrom  v.  Johnson,  8  T.  R,  410,  Campion  v.  Crayshaw,  supra, 
Wtngfield  V.  Cleverley,  13  Price,  53»  or  for  princq)al  and  in- 
terest upon  a  mortgage  deed ;  Berihon  v.  Strut,  8  T,  R,  326.; 
or  for  the  arrears  of  an  annuity,  Alloway  v.  HUl,  2  Chit,  32» 
the  court  will  grant  a  rule  to  compute ;  but  not  in  an  action 
on  a  covenant  to  indemnify,  particularly  if  there  be  any  doubt 
as  to  the  amount  of  damages.  Demson  v.  Mair,,  14  East,  622. 

In  trespass  or  case,  the  court  will  not  refer  the  damages  to 
the  master,  but  the  plaintiff  must  execute  a  writ  of  inquiry. 

Where  there  are  two  or  more  counts  in  a  declaration,  one 
of  which  is  for  a  cause  of  action  which  the  court  will  refer  to 
the  master,  and  the  others  are  not.  the  plaintiff  may  obtain  a 
rule  to  compute  as  to  the  former,  and  enter  a  nolle  prosequi 
as  to  the  latter.  Heaid  v.  Johnson,  2  Smith,  44.  Duperoy  v. 
Johnson,  7  T.R.  473.    Jones  v.  Shiel,  6  Dowl,  579. 

Rule,  Sfc.1  The  rule  cannot  be  moved  for»  before  the  judg- 
ment is  signed ;  Moses  v.  Campion,  6  Jf.  &  5.  381 ;  but  it  may 
be  moved  for  on  the  same  day.  Pocock  v.  Carpenter,  3  M.  B^S. 
109.  Rusaen  v.  Hayward,  5  B.  &  A,  752.  The  rule  is,  of 
course,  a  rule  nisi.  And  it  is  served  by  delivering  it  to  the  de- 
&ndant»  or  leaving  it  for  him  at  his  place  of  residence  with 
some  person  authorized  to  take  in  papers  for  him.  Where  it 
was  served  upon  a  female  servant  of  the  defendant,  at  his 
dwellmgthouse,  it  was  holden  sufficient.  Thomas  v.  Lord  Ra- 
nelagh,  5  Dowl.  258.  And  the  like,  where  it  was  served  at  the 
dwelling-house  upon  a  female,  who  was  sworn  to  be  a  part  of 
the  defendant's  family;  Weedon  v.  Lipman,  9  Dowl,  111;  or 
on  a  female  at  his  dwelling-house,  who  was  in  the  habit  of 
receiving  messages  for  him  there.  Edwards  v.  Napier,  9  Dowl, 
177.  But  where  it  was  left  for  him  in  the  apartments  in 
which  he  resided,  no  person  bang  there  at  the  time.  Chaffers 
V.  Glover,  5  Dowl.  81,  where  it  was  served  on  the  landlady 
of  the  house  where  he  lodged,  Salisbury  v.  Sweetheart^ 
5  DowL  2A3,  or  on  a  workman  on  the  premises  of  the  de- 
fendant, Hitchcock  V.  Smith,  5  DowL  248,  or  on  a  shopman 
or  warehouseman  at  his  place  of  business,  Ibotson  v.  Phelps, 
9  Law  /.,  232,  ex.  James  v.  Westdale,  9  Dowl,  104,  the  service 
has  been  holden  insufficient.  So,  service  at  the  last  place  of 
the  defendant's  residence  has  been  holden  insufficient,  where  it 
p2 
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appeared  that  he  had  preriously  ceased  to  reside  there.  Black 
▼.  CUntp,  r>  DowL  271,  or  had  gone  abroad;  NeiUony,  S'Me, 
8  Dotcl.  32 ;  but  in  such  a  case,  upon  a  satisfactory  affidavit 
being  produced  as  to  the  efforts  made  to  find  him,  the  comt 
vriil  allow  a  copy  of  the  rule  to  be  stuck  up  in  the  office,  and 
grant  a  rule  to  show  cause  why  the  service  should  not  be 
deemed  good,  to  be  served  in  the  same  manner  as  the  fonoer 
rule.  Id.  Broom  v.  Stittle,  1  Har,  &  W,  672.  Sealery, Robert- 
*em,  2  DowL  568.  Where  there  are  two  defendants,  serrice 
of  Uie  rule  upon  one  of  them  is  sufficient.  Piggins  ▼.  Ward  et 
al.,  2  Cr,  &  Af.  4241.  Carter  v.  SoutfuUl,  3  Mees.  &  W.  128. 
Amlot  V.  Evans  et  al.,  7  Mees.  &  W.  462, 10  Law  J.,  120,  ex., 
and  see  Grant  v.  Stoneham  et  cU.,  7  Dowl.  126. 

It  will  be  no  answer  to  this  rule  to  show  any  irregularity  in  the 
judgment,  Marryat  v.  Wvnkfield,  2  Chit.  119.  Deely  v.  Bur- 
ton, 2  Har,  &  TV.  188,  or  in  the  proceedings  previous  to  it; 
Pell  V.  Brown,  1  B.  &  P.  369 ;  but  such  irregularity  must  be 
made  the  subject  of  a  sulratantive  motion.  Nor  is  it  any 
answer,  that  the  defendant  has  filed  a  bill  in  equity  against  the 
plaintiff  for  an  account.  Berthon  v.  Street,  8  T.  R.  326. 

In  vacation,  this  reference  to  the  master  may  be  obtained 
upon  summons,  and  the  judge  wiU  grant  a  fiat  for  a  role. 
Upon  production  of  this  fiat,  and  a  motion  paper  signed  bj 
counsel,  the  proper  officer  will  draw  up  the  rule. 

Upon  production  of  the  rule  and  the  judgment  paper,  the 
master  will  compute  the  principal  and  interest,  tax  costs,  and 
sfgn  judgment,  as  in  ordinary  cases.  In  the  court  of  Common 
Pleas,  a  previous  notice  of  the  time  appointed  for  computing 
the  principal  and  interest  must  be  given  to  the  defendant; 
Branning  v.  Patterson,  4  Taunt,  487 ;  and  the  same  in  the 
Exchequer;  but  this  is  not  necessary  in  the  court  of  Queen's 
Bench. 


SECTION   XVII. 

Replication,  Sfc. 

Rule  to  reply,  rtfjoin,  ^c]  The  defendant  may  rule  the 
plaintiff  to  reply,  or  surrejoin,  &c.  and  the  plaintiff  may  rule 
the  defendant  to  rejoin  or  rebut,  &c.  These  are  four  day  nil^> 
within  which  time  the  party  should  plead  as  required,  otiier- 
wiae  the  opposite  party  may  sign  judgment,  as  shall  be  men- 
tioned presently.  Even  where  the  defendant's  plea  concluded 
to  the  country,  and  the  plaintiff  had  only  to  add  the  simiUtert 
yet  because  he  did  not  deliver  the  similiter  to  the  defendant, 
upon  being  ruled  to  reply,  the  court  held  that  the  defendant 
was  warranted  in  signing  judgment  of  non  pros.  Hollis  ^ 
Buckingham,  3  D.ScR.l.    But  if  in  such  a  case  the  plaint 
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be  not  ruled,  he  may  add  the  similiter  in  making  up  the  issae, 
without  delivering  it  to  the  defendant.  Where  the  similiter 
was  by  mistake  omitted,  the  court  have  set  aside  the  verdict. 
Gnffithy.  Crockford,  3  Brod.  &  fi.  1.  But  there  are  cases  in 
which  they  have  allowed  the  record  to  be  amended,  after  ver- 
dict, by  adding  or  amending  it.  See  post,  tit.  "  Amendment** 
And  where  the  defendant's  last  pleading,  concluding  to  the 
country,  concluded  with  an  "  &c.,"  and  was  so  in  the  issue 
and  nisi  prius  record,  the  court  held  that  after  the  verdict  the 
"  &c."  might  be  deemed  to  include  the  similiter.  Swain  v. 
Lewis,  3  Dowl.  700. 

Formerly,  in  the  court  of  Common  Pleas,  these  rules  were 
merely  entered,  not  served;  but  now  it  is  decided  that  they 
must  be  served.  Pound  v.  Lewts,  2  Dowl.  700.  Vide  infra. 
They  expire  in  four  days,  inclusive  of  the  day  of  service ;  Driver 
Y.Blakeway,  M.  1829,  M.S.;  within  which  time  the  party 
must  reply,  &c.  otherwise  the  opposite  party  may  sign  judg- 
ment. But  no  replication  or  subsequent  pleading  shall  be 
delivered  between  the  10th  August  and  24th  October ;  2  fV.4, 
c.  39,  *.  1 1  ;  and  by  R.  G.  M.  3  W.  4,  s.  8,  where  the  time  for 
replying,  &c.  shall  not  expire  before  the  10th  August,  the  party 
shall  have  the  same  time  for  replying,  &c.  after  the  24th  Octo- 
ber, as  if  the  preceding  pleading  had  been  delivered  on  that 
day. 

By  R.  G.  H.  2  W.  4,  s.  53,  ''  a  rule  to  reply  may  be  given  at 
any  time  when  the  office  is  open."  And  as  by  atat.  2  W.  4,  c. 
39,  s.  11,  a  plaintiff  may  now  take  all  necessary  proceedings  to 
judgment,  as  well  in  vacation  as  in  term,  he  may  also  draw  up 
his  rules  to  rejoin,  rebut,  &c.  at  any  time  when  the  office  is 
open. 

It  may  be  necessary  to  mention,  that  where  a  defendant  is 
under  terms  to  rejoin  gratis,  he  must  rejoin,  although  no  rule 
to  rejoin  be  given,  and  must  do  so  within  24  hours  after  a  re- 
joinder has  been  demanded.  Clarke  v.  Adams,  2  Tyr.  755. 

Demand  of  replication,  ^c]  By  R.  G.  T.  1  W.  4,  s.  8,  "  no 
judgment  of  non  pros  shall  be  signed  for  want  of  a  replication 
or  other  subsequent  pleading,  until  four  days  next  after  a 
demand  thereof  shall  have  been  made,  in  writing,  upon  the 
plaintiff,  his  attorney  or  agent,  as  the  case  may  be."  But  by 
R.  G.  H.  2  W.  4,  s.  54,  "  service  of  a  rule  to  reply  or  plead 
any  subsequent  pleading,  shall  be  deemed  a  sufficient  demand 
of  a  replication  or  such  other  subsequent  pleading."  And  it 
has  been  ruled  by  the  court  of  Common  Pleas,  that  since  this 
general  rule,  the  rule  to  reply,  &c.  must  now  in  all  cases  be 
served.  Pound  v.  Lewis,  2  Dowl.  744.  And  therefore  it  is 
unnecessary  to  serve  any  separate  demand  of  replication. 

The  first  of  the  above  rules  relates  only  to  pleadings  by 
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plaintiffs,  and  leaves  the  practice  as  to  judgments  agahut  a 
defendant  for  not  rejoining,  &c.  predsely  as  it  was  More.  In 
the  court  of  Queen's  Bench  and  Exchequer,  the  practice  vis 
to  ser^  the  rule  to  rejoin,  and  if  the  party  did  not  rejoin,  te. 
ivitfaia  four  days  inclusive,  the  plaintiff  might  sign  judgment; 
BO  demand  of  a  rejoinder  vms  necessary.  And  such  is  stiH  the 
pnctice.  In  the  Common  Pleas,  formerly,  the  rale  m 
entoned,  not  served ;  but  then  a  demand  of  a  rgoinder,  &c. 
must  have  been  served.  Now  however  (for  the  second  rate 
above  mentioned  relates  to  pleadings  cf  a  defendant  as  ^  ts 
of  a  plaintiff)  the  rule  must  be  served,  and  it  is  not  neoeasny 
that  there  should  be  any  other  demand  of  rejoinder,  Itc.  So 
that  the  practice  of  all  the  courts  is  now  the  wme,  in  tills 
respect. 

RepHcatitmt  8fcJ]  The  replication  or  subeeqnent  pleating  '^ 
engrossed  on  plain  paper ;  and,  by  R.  G.  H.  4  W.  4,  r.  1,  s- 1 
must  be  delivered  to  ^e  opposite  attorney  or  agent,  not  M- 
It  must  bear  date  on  the  day  it  is  delivered,  in  the  sane 
manner  as  a  plea.  But  a  similiter  need  not  be  dated,  whe- 
ther pleaded  by  the  party  who  ought  to  add  it,  AU" 
▼.  Ward,  9  Law  J.,  325,  g*.  See  Middleton  v.  Whois,  W 
Parke,  B.  cont.,  or  by  the  opposite  party  for  him.  Shaditi  t. 
Ranger,  3  Mees.  &  W,  409.  If  it  conclude  to  the  country,  it 
need  not  be  signed  by  counsel ;  R.  G.  H.  2  TV.  4,  s.  107;  ii 
with  a  verification,  it  must.  It  cannot  be  pleaded  between 
the  10th  of  August  and  the  24th  of  October,  2  W.  4,  c.S9» 
«.  11. 

If  time  be  required  to  reply,  rejoin,  &c.  it  nwiy  in  general  be 
obtained  upon  summons  from  a  judge  at  chambers.  See  fr«n- 
ham  V.  Downes,  1  Bar.  &  W,  824. 

After  replying,  Sfcc.  the  court  will  under  particular  dream- 
stances  allow  the  replication,  &c.  to  be  withdrawn,  see  A\iff 
V.  Chvp,  2  Burr,  755.  Luca»  v.  Turner,  I  Cr,  &  M,  597,  vA 
usually  in  the  like  cases  as  those  in  which  they  will  allow  a 
defendant  to  withdraw  a  plea.  See  ante,  p.  285,  and  see  Dtk^ 
T.  UigUey,  4  Bing.  N.  C.  1 14. 

Judgmena^  If  the  plaintiff  do  not  reply,  surrejofa,  ^ 
within  the  time  here  limited  for  that  purpose,  tiie  dcfeedint 
may  sign  judgment  of  mm  pros.  Where  the  plea  or  rejoinder, 
ftc.  concludes  to  the  country,  so  that  the  plaintiff  can  ooK 
reply  or  surrejoin  the  HmUiter,  stfll  he  must  do  so,  if  it  ^ 
demanded,  otiierwise  the  defendant  will  be  entitled  to  ^ 
Judgment  of  non  pros.  Bollis  v.  Btickingfutm,  3  D.  ft  J2. 1.  <^J 
to  the  omission  of  a  similiter,  see  post,  tit.  "  Amendnest' 
But  where  a  plea  of  payment  into  court  was  pleaded  to  the 
whole  declaration,  and  other  special  pleas  as  to  parts  of  it,  ^ 
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the  plaintiff  replied  to  the  plea  of  payment  that  he  accepted 
the  money  in  satisfaction,  the  court  held  that  judgment  of 
aoaprof  could  not  be  signed  for  his  not  having  replied  to  the 
other  special  pleas.  Coates  ▼.  Stevens,  I  Oale,  75.  See  Dorady 
▼.  Cook,  4  B.  &  C.  135.  Also  if  the  defendant  do  not  rejoin, 
rebut,  &c.  within  tiie  time  here  limited,  the  plaintiff  may  strike 
out  fte  previous  pleadings,  and  sign  judgment  by  default,  as 
fat  vwurt  of  a  plea.  Petrie  v.  FUzroy,  5  T,  R.  152. 

Where  the  plaintiff's  replication  concluded  to  the  country, 
and,  the  defendant  being  under  terms  to  rejcnn  gratis,  the 
plaintiff  merely  demanded  a  rejoinder,  and  for  want  of  a  re- 
joinder signed  judgment:  the  court  set  aside  the  judgment 
vrithout  costs,  as  the  plaintiff  might  have  added  the  similiter. 
TFfe  V.  Fisher,  SB.kP.  443.  Seaton  v.  Scale,  I  Har,  &  W, 
210. 


SECTION  XVIII. 

Demurrer. 

The  demurrer,']  By  R.  G.  H.  4  W.  4,  r.  2,  s.  14,  the  form 
of  a  demurrer  shall  be  as  follows : — "  The  said  defendant  by 

hii  attorney  [or  in  person,  '  or*  plaintiff]  says  that  the 

dedaration  \orplea,  Sfc]  is  not  student  tnlaw  :**  showing  the 
special  causes  of  demurrer,  if  any.  And  by  R.  G.  H.  4  W.  4,  r .  1, 
s.  2,  "  in  the  maiigin  of  every  demuirer,  before  it  is  signed  by 
coansd,  some  matter  of  law,  intended  to  be  argued,  shall  be 
stated ;  and  if  any  demurrer  shall  be  delivered,  without  aodt 
statement,  or  with  a  fnvolous  statement,  it  may  be  set  aside 
as  irregular  by  the  court  or  a  judge,  and  leave  may  be  given 
to  sign  judgment  as  for  want  of  a  plea:  provided  that  the 
party  demurring,  may  at  l^e  time  of  argument  insist  upon 
any  further  matters  of  law,  oS  which  notice  shall  be  given  to 
the  court  in  the  usual  way.*'  This  extends  to  special,  as  weR 
as  general  demurrers ;  Lindus  v.  Pound,  2  Mees.  &  W,  240 ; 
and  in  a  special  demurrer,  it  has  been  holden  sufficient  to  state 
in  the  margin  of  the  demurrer,  that  the  plea,  &c.  is  "  bad,  for 
the  causes  specially  assigned  for  demurrer.'*  Berridge  v. 
Priestly,  5  Dowl.  306.  As  to  what  shall  be  deemed  a  frivolous 
statement  within  the  above  rule,  and  what  not,  see  Need  v. 
Sichardaon,  2  Dowl,  89.  Creswell  v.  Crisp,  Id,  635.  TyndaU 
V.  UUeshome,  3  Dowl.  2.  Kinnear  v.  Keane,  3  Dowl.  154. 
Lyons  v.  Cohen,  Id,  2^3,  Hoivorth  v.  Hubbersty,  Id,  455.  Ross 
r,Robeson,  Id.  799,  1  Gale,  102.  UnderhUl  v.  Humey,  2  Dowl, 
495.  Undershell  v.  Fuller,  1  Cr.  M.  &  R,  900.  KniU  v.  Stock- 
dale,  6  Mees.  &  W.  478.  Deriemer  v.  Fenna,  7  Id.  439.  Ghevers 
V.  Parkington,  6  Dowl.  75.  Jackson  v.  Cowley,  Id,  388.  Delle- 
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vure  V.  Percer,  9  Id.  244.  Pigeon  v.  Osborne,  /d.  511.  Hart 
T.  Pioudfoot,  8  Dotr/.  306.  Edwards  v.  Greenwood,  8  Loto  J., 
245,  cp.  Da/^on  v.  ATIntyre,  10  /d.  342,  ex.  A  defect  in  this 
respect,  will  be  no  objection  to  the  demurrer  being  argued; 
the  only  way  in  which  the  opposite  party  can  avail  hima«lf  of 
the  objection,  is  by  applying  to  set  aside  the  demurrer ;  Lacy 
V.  Umbers,  3  DowL  732.  Abbott  v.  Arlett,  4  DowL  759;  and 
this  should  be  done  before  the  party  applying  has  taken  any 
Airther  step  in  the  cause.  Norton  v.  Mcunntosh,  7  DoicL  529. 

Get  your  draft  demurrer  signed  by  counsel;  R,  E.  18  C.2, 
K,  B,;  R.  E.  33  O.  3,  C.P,;  engross  it  on  plain  paper,  and 
deliver  it  to  the  attorney  of  the  opposite  party.  By  R.  G.  H. 
4  W.  4,  r.  1,  s,  1,  "  no  demurrer,  nor  any  pleading  after  decla- 
ration, shall  in  any  case  be  filed  with  any  officer  of  the  court, 
but  the  same  shall  always  be  delivered  between  the  parties." 

If  the  plaintiff  demur  to  a  plea  in  bar  or  rejoinder,  &c 
"  the  defendant's  attorney,  or  the  defendant  if  he  plead  in 
person,  shall  be  obliged  to  accept  notice  of  executing  a  writ  of 
inquiry  on  the  back  of  such  demurrer."  R.  G,  H,  2  W.  4,  s,  59. 

Joinder  in  demurrer,"]  By  R.  G.  H.  4  W.  4,  r.  1,  s.  3,  "  no 
rule  for  rejoinder  in  demurrer  shall  be  required ;  but  the  party 
demurring  may  demand  a  joinder  in  demurrer,  and  the  op- 
posite party  shall  be  bound,  within  four  days  after  such 
demand,  to  deliver  the  same,  otherwise  judgment."  'Where 
upon  a  demurrer  to  a  plea,  the  plaintiff,  instead  of  demand- 
ing a  joinder,  added  one  himself,  and  made  up  and  delivered 
the  demurrer  book :  the  court  upon  application  set  aside  the 
joinder.  BiUing  v.  Kightley,  5  Bing,  N.  C,  629.  S.  C,  senb, 
nom,  Mullins  v.  Cox,  7  Dowl.  660.  Where  the  defendant,  after 
the  time  for  joining  in  demurrer  had  expired,  but  before  any 
judgment  signed,  obtained  a  rule  nisi  to  set  aside  the  proceed- 
ings, with  a  stay  of  proceedings  in  the  mean  time ;  upon  the 
rule  being  afterwards  discharged,  the  defendant  on  the  same 
evening  delivered  a  joinder  in  demurrer,  but  judgment  had 
then  been  signed :  the  court  upon  application  set  aside  the 
judgment,  holding  that  the  defendant  had  the  whole  of  the 
day  on  which  the  rule  was  disposed  of,  to  join  in  demurrer. 
Vernon  v.  Hodgins,  4  DowL  654.  Nor  will  the  court  oblige 
the  party,  whose  pleading  is  demurred  to,  to  join  in  de- 
murrer within  the  time  in  the  above  rule  mentioned,  how- 
ever frivolous  his  pleading  may  be.  Hall  v.  Popplewell,  5  Afeet. 
&  fV.  341. 

By  R.  G.  H.  4  W.  4,  r.  2,  s.  14,  "  the  form  of  a  joinder  in 
demurrer  shall  be  as  follows : — The  said  plaintiff  [or  defeniani] 
says,  that  the  said  declaration  [or  plea,  4rc.]  m  xtf^cien^  «» 
lawr 

Engross  it  on  plain  paper,  and  deliver  it  to  the  attorney  of  the 
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opposite  party.  Vide  supra.    It  need  not  be  signed  by  counsel. 
R.  G.H.'i  fV.4,r.  1,5.4. 

By  R.  G.  H.  2  W.  4,  s.  59,  *'  in  all  cases  where  the  defen- 
dant demurs  to  the  plaintiff's  declaration,  replication  or  other 
subsequent  pleading,  the  defendant's  attorney,  or  the  defen- 
dant if  he  plead  in  person,  shall  be  obliged  to  accept  notice  of 
executing  a  -writ  of  inquiry,  on  the  back  of  the  joinder  in  de- 
murrer." 

Demurrer  book.]  By  R.  G.  H.  4  W.  4,  r.  1,  s.  5,  "  the  issue 
or  demurrer  book  shall  on  all  occasions  be  made  up  by  the 
suitor,  his  attorney  or  agent,  and  not  as  heretofore  by  any 
officer  of  the  court."  It  is  engrossed  on  plain  paper,  usually 
by  the  plaintiff's  attorney,  and  delivered  to  the  attorney  of  the 
opposite  party.  In  form  it  is  the  same  as  an  issue  in  fact,  as 
far  as  the  entry  of  the  pleadings;  see  post,  title  "Issue;"  ex- 
cept that  in  the  Common  Pleas,  in  cases  where  there  is  a 
demurrer  to  part  only  of  a  declaration  or  other  pleadings, 
•*  those  parts  only  of  the  pleadings,  to  which  such  demurrer 
relates^  shall  be  copied  into  the  demurrer  books ;  and  if  any 
other  parts  shall  be  copied  therein,  the  prothonotary  shall  not 
allow  the  costs  thereof  on  taxation,  either  as  between  party 
and  party,  or  attorney  and  client.  R.H.8Sc9G,  4,  C.  P.  The 
demurrer  and  joinder  are  then  copied,  each  in  a  separate  para- 
graph, which  completes  the  demurrer  book ;  an  entry  of  curia 
advisari  vult  is  no  longer  necessary.  R.  G,  H,  4  PT.  4,  r.  2,  s,  2. 

Argument,  ^Tc]  No  motion  for  a  concilium  is  now  required; 
but  the  demurrer  may  be  set  down  for  argument,  at  the  re- 
quest of  either  party,  with  the  clerk  of  the  rules  at  the  master's 
office,  upon  payment  of  a  fee  of  Is,  "  and  notice  thereof  shall 
be  given  forthwith  by  such  party  to  the  opposite  party." 
R.  G.  H.  4  PT.  4,  r.  1,  s.  6.  Where  a  defendant  demurred,  and 
the  plaintiff  set  down  the  demurrer  for  argument,  but  did  not 
give  notice  of  it  or  deliver  a  demurrer  book  to  the  defendant ; 
and  the  latter,  seeing  the  demurrer  in  the  paper,  came  pre- 
pared to  argue  it,  and  then  it  was  found  that  the  pleadings 
were  incomplete,  as  the  plaintiff  had  not  joined  in  demurrer: 
upon  an  application  by  the  defendant  for  costs,  the  court  re- 
fused them,  saying  that  the  defendant  could  not  be  misled  by 
seeing  the  case  in  the  paper,  for  as  there  was  no  joinder  in 
demurrer,  he  must  have  known  that  it  could  not  be  argued. 
Howorth  V.  Hubbersty,  3  DowL  457.  Where  a  defendant,  two 
days  before  the  end  of  the  term,  demurred  to  the  declaration, 
for  the  purpose  of  gaining  time,  the  court  of  Exchequer  allowed 
the  demurrer  to  be  set  down  for  argument  on  the  last  day  of 
the  term,  and  refused  to  allow  the  defendant  to  withdraw  the 
demurrer  and  plead  the  general  issue.  Wilson  v.  Tucker,  1  Cr, 
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&  jr.  795.    Cooper  ▼.  Hoiptet,  I  Crwiip.  &  J.  219.  In  all  other 
cases,  however,  notice  of  the  case  bong  set  down  for  arg^- 
meDt,  most  be  given  In  sufficient  time,  to  enaMe  the  opposite 
party  to  prepare  and  ddiver  his  demnnrer  books.  See  Briftwi 
^.Britten,  2  Dewl,  239.   Where  a  defendant,  after  demiufniig, 
iiecame  bankrupt,  and  his  assignees  refused  to  defend,  «nd  ^ 
plttintifftaiereupon  appKed  to  have  the  cause  stoiick  out  of  tte 
paper;  the  court  refused  it,  saying  that  the  appUcation ww 
not  warranted  by  any  authority.  Plight  v.  Ghssap,  4  Dowl.  135. 
Foot  copies  of  the  demurrer  book  must  nert  be  made  out, 
two  by  the  phdntiff,  two  by  the  defendant;  and  each  party,  m 
the  margm  of  his  demurrer  boOks,  shall  state  ttie  pomts  he 
intends  to  insist  upon  In  argument,  JR.  H.  S8  ^'^^^'^' 
R.  T,  11  O  4,  C.  P.,  and  not  only  those  arisrag  from  me 
pleading  demurred  to,  but  the  olgertions  to  any  previous 
Reading  also.    See  Brooks  ▼.  Humphries,  8  Law  J.,  34,  cp. 
Parker  v.  Rilep,  3  Mees.  &  IT.  230.    And  "  four  dear  liaysbc- 
Ibre  the  day  apprantedfor  aigmnwit,"  1*e  phdntilF  shall  ^efiver 
copies  of  the  demurrer  book  to  the  chief,  and  to  the  senior 
judge,  and  the  defendant  to  tlie  other  two  judges  nett  m 
seniority;  «  and  in  deftralt  thereof  by  cither  party,  the  otte 
party  may,  on  the  day  following,  deliver  such  copies  as  ought 
to  have  been  so  deUvered  by  the  party  making  de&uit :  and 
the  party  making  deftmlt  shall  not  be  heard,  until  he  shiu 
have  paid  for  sudi  c<^ies  or  deposited  with  the  odBcer  a  sof- 
fident  sum  to  pay  for  such  copies."  R.  G.H.  4  W,  4,  r.  1,  s.  €. 
See  Darker  v.  Darker,  2  DowL  88.  If  default  be  made  by  either 
party,  so  that  all  the  books  are  not  defivered,  the  demurrer, 
when  called  on  for  argument,  vrtU  be  Struck  out  of  the  paper; 
Abraham  ▼.  Coek,  3  Dowl.  215,  but  see  Somen  v.  MUier,  2  Bar. 
h  IV.  117.    Stott  V.  Rohsm,  2  Cr.M.Bt  R.29',  and  in  Older 
to  prevent  this,  the  party  wishing  to  have  the  demurrer 
argued,  should  take  care  to  ascertain  whether  the  other  party 
has  delivered  books ;  and  if  not,  he  should  deliver  them  fsr 
him.    And  in  order  to  charge  the  party  with  the  costs  of  the 
copies  so  <leiivered,  Uttledale,  J.  heid  tiiat  these  copies  sboaid 
be  delivered  on  the  day  fofiowing  the  default,  according  to  the 
terms  of  the  role ;  Fisker  t.  8mvy,  3  I>owf,  17 ;  and  in  ano- 
ther case,  Ld.  I>enman,  C.  J.  hdd  that  v<rhere  a  party  furnishes 
all  the  books,  he  cannot  object  to  the  other  party  arguing  tbe 
demuirer  without  payment  of  the  costs  of  tiie  two  books, 
unless  he  hirve  given  him  due  previous  notice  of  his  intentioii 
to  make  such  objection.  SandaU  v.  Bennett,  4  Nev,  &  M.  89. 
Each  partly  also,  besides  delivering  cojwes  of  his  paper  books 
^tw-o  of  the  judges,  must  also  ftimish  tbe  cterks  of  tbe  other 
^^jj^^'&es  with  copies  of  the  points  intended  for  argument 
which  we  marked  in  the  margin  of  his  demurrer  books.    This 
IS  required  by  an  express  rule  in  the  Common  Pleas ;  R.  T^ 
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11  G.4;  and  is  required  by  the  practice  of  the  other  two 
courts.  This  rule  also  requires  each  party  to  leave  at  the 
chambers  of  the  chief  justice  a  copy  of  such  points,  to  be  deli- 
vered to  the  adverse  party ;  and  kk  the  other  courts,  upon 
application  to  any  of  the  judges'  clerks,  each  party  may  be 
&nu8faed  with  a  copy  of  the  other's  points.  And  such  copy 
should  be  obtained  if  practicable,  by  each  party,  before  he  in- 
structs ooansd  to  argue  the  demurrer. 

The  days  for  argument  in  the  Queen's  Bench  axe  Tuesdays 
and  Fridays;  in  ti^e  Common  Pleas,  the  days  appmnted  for 
the  sittings  la  London  and  Middlesex,  not  being  within  the 
first  four  days,  or  the  last  week,  of  term.  When  the  demurrer 
is  called  on,  it  is  ai^ued,  first  by  the  party  demurring,  then  by 
tte  otiier  party,  and  lastly  by  the  party  demomag  in  reply. 
The  court  then  deliver  their  judgment. 

If  the  plaintiff  obtain  judgment;  it  is  a  final  judgment  in 
debt,  interlocutoiy  in  all  other  cases.  If  the  issue  on  the 
demurrer  be  the  only  issue  in  the  cause,  then  in  debt  the 
jOaiatiff  may  tax  his  costs  and  sue  out  execution;  but  in 
other  cases,  whei«  the  judgment  is  merdy  interlocutory,  the 
pfauntiffwili  have  to  sue  out  and  execute  a  writ  of  inquiry, 
or,  if  the  action  be  upon  a  bill  of  exchange,  promissory  note, 
or  the  like,  he  may  have  it  referred  to  the  master  to  compute 
the  principal  and  interest  la  the  ordinary  way.  But  if  besides 
the  demurrer,  there  be  also  an  issue  in  fact,  it  is  in  the 
plaintiff's  q^tion,  whether  he  will  argue  the  demurrer  before 
or  after  the  trial  of  the  issue  in  fact.  DuberUy  N.Page,  2  T.R. 
394,  kiU  §ee  Burdett  v.  Colman,  13  East,  27.  If  the  issue  in 
ftct  be  tried  first,  the  jury  who  try  it,  also  at  the  same  time 
assess  oontiagent  «iamagp»  upon  the  issue  in  law,  the  venire 
ia  that  case  being  awarded  tarn  ad  triaadum  ^ptam  ad  inqui- 
tmdum;  eee  the  forms,  in  the  JppenMx;  so  if  the  de- 
murrer be  Mgued  first,  the  jmy  who  afterwards  try  the  iasoe 
ia  fact,  assess  also  the  iJaintiff's  damages  oa  the  issue 
mhwt  eee  the  forms,  in  the  Appendix.  See  Sound.  109 
a.  2.  Id,  300  n.  and  see  Thtmpson  v.  Perceval,  2  B.  k,  Ad. 
967. 

If  the  defendant  obtain  judgment,  and  tiiere  be  no  other 
issae  but  the  issue  in  law,  he  may  tax  his  costs,  and  aoe  out 
execution  for  them  in  the  ordinary  way;  but  not  so,  if  there 
he  other  issues  on  the  record  undisposed  of.  Forhet  v.  Oregery, 
1  Cr.&  AT.  435.  And  where  a  defendant  pleaded  two  pleas, 
each  to  the  whole  cause  of  action,  and  one  of  them  being  de- 
BHured  to,  was  holden  good,  and  the  defendant  had  judgment 
upon  it:  the  court,  upon  application,  allowed  him  to  strike 
out  tiie  other  plea,  upon  payment  of  costs  of  that  issue.  Voung 
y.Bech,ZDowl.  BOi, 

The  party  succeeding  upon  a  demurrer  is  entitled  to  costs. 
3  ft  4  fT.  4,  c.  42,  «.  34. 
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SECTION   XIX. 

Theluue. 

The  issue  must  be  made  up,  "  by  the  suitor,  his  attorney 
or  agent,  and  not  as  heretofore  by  any  officer  of  the  court " 
R,  G.  M,  4  W,  4,  r.  1,  s.  5.  It  is  made  up  by  the  plaintiff  in 
ordinary  cases;  but  it  may  be  made  up  by  the  defendant, 
where  there  is  to  be  a  trial  by  proviso ;  and  it  may  be  made 
up  by  either  plaintiff  or  defendant,  in  replevin,  prohibition,  or 
quart  impedit. 

If  the  defendant's  pleading  conclude  to  the  country,  the 
plaintiff  may  immediately  make  up  the  issue,  adding  the  simi' 
liter ;  or,  if  the  defendant's  pleading  conclude  with  a  verifi- 
cation, and  the  plaintiff  traverse  it,  concluding  his  replication, 
&c.  of  course  to  the  country,  he  may,  instead  of  delivering  his 
pleading  to  the  defendant's  attorney,  at  once  make  up  the 
issue,  entering  his  repUcation,  &c.  in  it,  and  adding  the  simi- 
liter. See  R,  G.  H.  2  W,  4,  ».  108.  As  to  the  effect  of  omitting 
the  similiter,  see  post,  tit.  "  Amendmeni."  Swaine  v.  Lewis, 
3  DotcL  700. 

The  form  of  the  issue  will  be  found  in  the  Appendix.  It 
must  show  the  dates  of  the  different  pleadings.  Ballv.  Hamlet, 
1  CV.  Af.  &  A.  575.  And  after  setting  out  also  the  pleadings 
themselves  in  their  order,  it  concludes  with  an  award  of  the 
venire,  that  is  to  say,  by  commanding  the  sheriff  "  that  he 

cause  to  come  here,  on  the day  of  — — ,  twelve,  S^c.  by 

whom,  Sfc,  and  who  neither,  8^c.  to  recognize,  8fc.  because  as 
well,  8fc.  If,  however,  there  be  an  issue  of  law  joined,  as  well 
as  an  issue  of  fact,  the  award  of  the  venire  must  be,  as  well  to 
assess  damages  on  the  issue  in  law,  as  to  try  the  issue  in  £ut, 
otherwise  it  will  be  irregular,  even  although  the  latter  issue  go 
to  the  whole  cause  of  action.  Codrington  v.  Lloyd,  8  Ad.  &  El. 
449,  and  see  2  Sound.  300,  n.  Thompson  v.  Percival,  2  £.  & 
Ad,  967.  See  the  form,  where  the  issues  in  fact  are  to  be  tried 
first,  in  the  Appendix;  or  where  the  demurrer  is  to  be  first 
argued.  Id. ;  or  where  there  are  some  issues  to  be  tried  by  the 
country,  some  by  the  record.  Id.  Sometimes  it  becomes  ne- 
cessary to  enter  suggestions  upon  the  issue,  in  order  that 
they  may  appear  upon  the  record  of  nisi  prius,  and  upon  the 
roll  when  made  up.  For  where  a  proceeding,  which  must 
appear  upon  the  record,  is  warranted  by  law,  not  generally, 
but  only  under  particular  circumstances,  those  circumstances 
must  be  stated  and  explained,  to  show  the  legality  of  the  pro- 
ceeding, otherwise  it  would  appear  irregular,  and  probably 
erroneous.  Such  explanation  is  entered  in  the  form  of  a 
suggestion  upon  the  issue,  if  it  occur  before  the  delivery  of  the 
issue,  or  upon  the  record,  if  it  occur  afterwards ;  after  whidi 
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the  subsequent  proceedings  will  appear  regular  and  warranted 
by  law.  For  instance,  if  the  sheriflf  be  interested,  the  venire 
must  be  awarded  to  the  coroners ;  see  the  form  in  the  Appen- 
dix ;  if  both  sherifif  and  coroners  be  interested,  it  must  be 
awarded  to  elisors.  See  The  Mayor  of  Norwich  v.  GiW,  8  Bing. 
27 y  and  see  the  Form  in  the  Appendix,  So,  if  the  court  or  a 
judge,  upon  application,  order  a  local  action  to  be  tried  in  a 
dififerent  county  from  that  in  which  the  venue  is  laid,  they 
"  may  order  a  suggestion  to  be  entered  on  the  record,  that 
the  trial  may  be  more  conveniently  had,  or  writ  of  inquiry 
executed,  in  the  county  or  place  where  the  same  is  ordered 
to  take  place."    3  &  4  f^.  4,  c.  45,  s,  22.   See  Jones  v.  Price, 

7  Dotvl.  103.  Doe  v.  Hickman,  9  Id.  364.  But  in  these 
cases,  if  the  jury  process  were  at  ouce  awarded  on  the 
roll  to  the  coroner,  or  elisors,  instead  of  the  sheriff,  without 
being  preceded  by  a  suggestion,  showing  that  the  sherifif 
or  coroner  was  an  interested  party,  or  otherwise  explain- 
ing the  reason  of  it,  it  would  be  error.  And  the  same  if  the 
venire  were  awarded  to  the  sheriff  of  a  different  county  from 
that  in  which  the  venue  is  laid.  So,  in  debt  on  bond  con- 
ditioned to  perform  covenants,  &c.  if  in  the  course  of  pleading, 
a  breach  of  the  covenant,  &c.  be  not  alleged,  it  must  be 
suggested ;  for  otherwise,  either  the  plaintiff  would  recover  the 
whole  amount  of  the  penalty,  which  would  be  contrary  to  stat. 

8  &  9  W.  3,  c.  II,  s.  8,  which  enacts  that  he  shall  only  recover 
damages  for  the  breach ;  or  he  would  recover  damages,  without 
any  thing  appearing  upon  the  record  to  warrant  such  a  finding. 
See  post  p.  327,  and  see  the  form  of  the  suggestion  in  the  Ap- 
pendix, So,  where  a  plaintiff  recovers  only  such  a  sum,  as  he 
might  have  sued  the  defendant  for  in  a  court  of  requests  or 
court  of  conscience,  if  on  the  record  it  should  appear  that  no 
costs  were  awarded  to  the  plaintiff,  or  that  costs  were  adjudged 
to  the  defendant/without  explanation,  it  would  be  error,  and 
hence  the  necessity  of  a  suggestion  in  such  a  case.  See  post, 
tit,  "  Costs,"  So,  where  a  statute  gives  double  or  treble  costs, 
if  it  do  not  appear  from  the  pleadings  that  the  case  is  within 
the  statute,  the  award  of  double  or  treble  costs  in  such  a  case, 
if  unexplained  by  way  of  suggestion,  would  be  erroneous ;  and 
besides,  the  master  would  have  no  authority  for  taxing  them. 
See  post,  tit.  "  Costs,**  So,  where  one  of  several  plaintiffs  or 
defendants  dies  in  the  course  of  a  cause,  and  the  action  after- 
wards proceeds  against  the  others,  such  proceeding  would 
appear  erroneous  if  the  death  were  not  previously  suggested 
upon  the  record,  so  as  to  show  it  to  be  a  case  within  the  stat. 
8  &  9  W.  3,  c.  11,  s.  7.  See  post,  tit.  "  Death  of  Parties."  See 
the  form  of  the  suggestion,  before  issue  joined,  in  the  Appendix; 
after  issue  joined.  Id. 

If  there  be  a  variance  between  the  issue  and  the  pleadings,  or 
the  issue  and  the  nisi  prius  record,  either  party  may  obtain  a 
judge's  order  to  have  it  amended  at  any  time  before  trial. 
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And  it  has  been  halden  not  to  be  gnnuid  for  aettiiig  aside  tver- 
dict,  that  the  e?Mence  at  tte  tiial.  tho«e^  it  supported  tiie 
leeoid  of  sbus  prm»,  would  not  have  supported  the  issae  deli- 
vered, where  the  variance  between  the  record  and  the  issne 
anse  from  a  mistake  in  tttt  issue,  /mms  ▼.  TVrften,  8  TmmU 
634 .  So,  where  the  issue  in  ejeotment  stated  the  pveniiseBto  be 
in  WimUedon,  and  tiie  mri  priui  record  ctarectty  stated  them 
to  be  in  HimUeton,  and  a  aotiaii  was  made  to  aet  aside  aver- 
dict  for  pkdntiff  on  this  gnniod :  the  court  refused  thenk^ 
as  it  did  not  appear  how  the  plaoe  was  named  m  the  dedan- 
tioa»  which  possiblywas  cociect.  Doe  t.  Wylde^  2  B.&A, 
472.  If  the  issue  be  made  up  in  wrong  form,  and  the  pUintiff 
vpOQ  application  refuse  to  alter  it,  tiK  court  will  oUige  Urnts 
4o  so.  Hart  t.  DaUy,  2  Dwfl.  257.  So,  if  the  issue  state  the 
writ  to  have  issued  on  a  wrong  day,  the  defendant  may  bne 
it  aaaended  by  application  to  the  court;  and  he  should  do  lo 
if  the  mistake  be  material  to  him,  for  the  record  is  now  con- 
dttstve  evidence  of  the  time  of  the  commencement  of  the  ac- 
tion. Whipple  y.  Mmnley,  5  Dowl.  100.  Wiiere  the  issue  ma 
not  dated,  tlie  court  granted  a  rule  mat  to  set  it  aside  for  ine- 
gutaiity.  BaU  v.  BtutUet,  3  DewL  188.  And  where  it  onatted 
the  dates  of  tiie  pleadings,  the  court  set  aside  a  verdict  fortfae 
plaintiff,  and  ordered  a  new  trial,  although  the  roll  coatuoBd 
the  dates.  Wortkingion  v.  Wigiey,  5  Ihwl.  209. 

On  the  back  of  the  issue  is  usually  indorsed  the  notice  of 
trial.  See  **  Notice  of  Trial,"  post. 

When  and  how  entered.}  Tlie  entry  of  the  issue  upon  the 
roll  is  now  necessary  oaiy  when  the  plaintiff  is  gcnng  to  any 
in  his  record,  or  is  ruled  to  do  so.  By  R.  G.  H.  2  W.  4,  s.  70, 
"  no  entry  of  the  issue  shall  be  deemed  necessary  to  entitle  a 
defendant  to  move  for  judgment  as  in  case  of  a  nonsuit,  or  to 
take  the  cause  down  to  trial  by  proviso ;"  as  vras  formeiiy 
required.  And  by  R.  G.  H.  4  W.  4,  s.  L5,  "  the  entry  of  pn>- 
ceedings  on  the  record  for  trial,  and  on  the  judgment  roli, 
(according  to  the  nature  of  Ihe  case)  shall  be  tnken  to  be,  and 
shall  be  in  fact,  the  firat  entry  of  the  proceedings  in  the  cvm, 
or  of  any  part  thereof,  upon  record ;  and  no  foes  shall  be  paid 
in  respect  of  any  prior  entry  made,  or  supposed  to  be  made, 
on  any  roll  or  record  whatever."  This  latter  rule  has  had  tbe 
efftet  of  abolishing  the  practice  of  requiring  the  mere  issue  to  be 
entered  in  any  case.  Hodges  v.  DUeff,  7  Dowl.  555.  But  when 
the  judgment  roll  is  made  up,  the  issue,  as  part  of  the  proceed- 
ings, is  entered  on  the  roll  verbatim,  the  declaration  in  oae 
paragraph,  and  each  of  the  other  pleadings  in  a  separate  para- 
graph ;  each  being  entered  "  under  the  date  of  the  day  of  tlie 
month  and  year  when  the  same  respectively  took  place,  and 
without  reference  to  any  other  time  or  date,  unleas  other- 
wise specially  ordered  by  the  court  or  a  judge."  R,  G.  H.  ^ 
W,  4,  r.  2,8.  1.    And  "  no  entry  of  continuances,  by  mfo^ 
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fluptxitnce,  curia  advisari  vtUt,  viceeomes  non  misit  breve,  or 
othervnse,  shall  be  made  on  any  record  or  roll  whatever,  or  in 
the  ideadings,  except  the  juratm  ponUur  in  retpectu,  whicfa  is 
to  be  retained."  Id.  s.  2.  Also,  warrants  to  sue  or  defend, 
are  no  longer  either  filed  or  entered  upon  the  roll.  R.  G.  H. 
2flr.4,».  1.     R.G.H.4W,4,r,2,8.4. 

Issue  on  a  writ  sf  trial.}  The  form  of  the  issue  in  tills  case 
is  ttie  same  as  in  ordinary  cases,  to  the  joinder  of  issue  indu- 
mve ;  the  conclusion,  commanding  the  sheriff  to  summon  a 
jury,  and  proceed  to  try  the  issue,  will  be  found  in  the  A^^en- 
dix. 

If  the  issue,  instead  of  concluding  thus,  condude  with  an 
award  of  a  venire,  as  in  ordinary  cases,  it  may  be  set  aside  for 
irregularity.  Peel  ▼.  Ward,  5  Dowl.  169.  And  the  same,  if 
UMre  be  any  material  variance  between  the  issue  delivered  and 
the  writ  of  trial.  But  the  court  will  in  general  allow  the  issue 
tD  be  amended  on  payment  of  costa.  Watts  v.  BeUlj  1  Man.  Sc 
Or,  208.     AtwUl  v.  Baker,  2  Mees.k,  W.  272. 

DOwery  of  the  issue."]  The  issne  is  delivered  to  tiie  attorney 
of  the  <^posite  party,  or  in  country  causes  to  the  town  agent. 
Or  it  is  delivered  to  the  paity  himself,  if  he  appear  in  person. 
When  the  issue  is  delivered  to  the  defendant's  attorney, 
Iec.,  he  cannot  strike  out  the  defendant's  plea,  and  plead  de 
iMVO  without  the  leave  of  the  court  or  a  judge ;  R.  G.  H.  2  W. 
4,  s.  46  ;  but  he  may  strike  out  any  similiter  which  the  plaintiff 
may  bKve  added  for  him,  and  demur  to  the  plaintiff^s  last 
pleading,  if  he  will. 


SECTION  XX. 

Breaches  in  debt  on  bond. 

At  common  law,  the  judgment  for  plaintiff,  in  debt  on 
bond,  was,  in  all  cases,  that  he  should  recover  his  debt.  In 
cases  where  the  bond  was  conditioned,  not  for  the  payment  of 
money,  but  for  the  doing  of  some  collateral  act,  sudi  as  the 
performance  of  covenants  in  another  deed,  or  the  like,  this 
practice  was  often  very  inconvenient,  sometimes  very  unjust. 
To  remedy  this,  by  stat.  8  &  9  W.  3,  c.  1 1,  s.  8,  in  actions  on 
bond,  or  any  penal  sum,  for  non-performance  of  any  covenants 
or  agreements  contained  in  any  deed  or  writing,  the  plaintiff 
shall  assign  breaches,  and  the  jury  shall  assess  damages  for 
the  same.  See  Roles  y.  Rosewell,  5  T.R.  538.  1  Sawid.  68. 
2  Sawhd,  187,  a.  It  is  immaterial  whether  the  agreement,  &c. 
be  contained  in  the  condition  of  the  bond,  or  some  other  in- 
•tntroent.  CoUins  v.  CoUins,  2  Burr.  824.  It  extends  to  an 
tiuniity  bond;  Id,  Walcot  y.  Ooulding,  8  T.  R.  126;  to  a 
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bond  conditioned  to  perforin  an  award;  fVekh  v.  Jrt^v:, 
6  East,  613;  or  to  pay  money  by  instalments;  Wdk^ 
V.  Swiniun,  6  Bast,  550 ;  or  to  perform  any  covenant  or  ap* 
ment  in  any  other  deed  or  instrument.  See  Hiatl  v.  Jfl- 
nings,  5  B.  &  C.  650.  But  it  does  not  extend  to  a^pwtc: 
of  attorney  to  secure  an  annuity ;  Shaw  v.  Marquit  of  FTcr- 
cester,  C  Bing,  585 ;  nor  to  a  post  obit  bond ;  Murray  v.  E^* 
Stair,  2  B.  &  C.  82 ;  nor  to  bail  bonds ;  Selbyy.  Lewes,  I  fwd 
633;  nor  to  replevin  bonds;  Middletonv.  Brim,  3M.&^- 
155  ;  nor  to  bonds  conditioned  for  the  payment  of  any  gross 
sum  of  money.  See  James  v.  Thomas,  2  Nev.  &  3f .  663. 

If  the  breaches  are  assigned  in  the  declaration,  the  de- 
fendant may  take  issue  upon  them,  and  the  subsequent  pro- 
ceedings are  then  the  same  as  in  ordinary  cases.  See  Qui*^- 
Kin^,  1  Mees.  oc  IW  42.  But  if  the  declaration  be  as  on  a  com- 
mon money  bond,  and  the  plaintiff  have  judgment  on  demonc. 
or  the  defendant  allow  judgment  to  go  by  default,  8  &  9  J^.  3. 
c.  1 1,  «.  8,  or  plead  non  est  factum,  Ethersey  v.  Jackson,  8  T.K. 
255,  or  non  est  factum,  and  fraud  and  covin,  Homfrayy.R^* 
5  5/.  &  S.  60,  or  the  like,  the  breaches  must  in  that  case  be 
suggested  upon  the  roll,  and  a  copy  delivered  to  the  defendant; 
but  the  defendant  is  not  allowed  to^answer  to  them.  If,  however, 
the  defendant  set  out  the  conditions  of  the  bond  on  oyer,  vA 
plead  performance,  and  the  plaintiff  assign  breaches  in  his  im- 
plication, the  venire  may  be  awarded,  and  all  the  other  pro- 
ceedings had,  as  in  ordinary  cases.  Scott  v.  Staley,  4  JBia^- 
N.  C.  724.  In  any  of  these  cases,  the  court  will  not  restrain 
the  plaintiff  from  suggesting  or  assigning  as  many  breaches  is 
he  pleases.  Archbishop  of  Canterbury  v.  Robertson,  1  Cr.  &  ^• 
181. 

The  judgment  is  still  entered  up  for  the  debt^  and  is  to  stand 
as  a  security  for  any  further  breaches ;  and  if  afterwards  there 
be  breaches,  the  plaintiff  may  have  a  scire  facias  on  the  judg- 
ment, and  suggest  them,  and  damages  shall  thereupon  be 
assessed  by  writ  of  inquiry.  8  &  9  fT.  3,  c.  11,  s.  8.  For- 
merly the  writ  of  inquiry  in  this  case,  as  also  where  the  plain- 
tiff had  judgment  on  demurrer  or  by  default,  must  have  been 
executed  before  the  judge  at  nisi  prints ;  Id. ;  but  it  must  now 
be  executed  before  the  sheriff,  and  directed  to  him.  3  S:^ 
?r.  4.  c.  44,  5.  16. 


SECTION   XXI. 

Notice  of  trial. 

In  what  cases.']  "Wherever  a  cause  is  to  be  tried  by  jury,  no- 
tice of  trial  must  be  given.  Even  where  a  plaintiff  gives  a 
peremptory  undertaking  to  try  at  a  particular  sittings  or  assizes, 
hejmust  also  give  a  notice  of  trial.  Monk  r.  Wade,  8  T.R' 
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^46,  n.  IJield  v.  Weeks,  1  H.  Bl.  222.  SuUh  v.  Cranbrook,  1 
Dou;/.  148.  So  where  a  trial  is  put  off  to  another  terra  by 
rule  of  court,  the  plaintiff  must  still  give  notice  of  trial;  Jacks 
V.  Mayer,  8  T.  R.  245  ;  and  the  same,  even  where  the  trial  is 
fixed  for  a  certain  day.  Ellis  v.  Trusler,  2  W,  BL  798.  So,  if 
the  plaintiff  give  notice  of  trial,  and  do  not  proceed  upon  it, 
,  he  cannot  proceed  to  trial  at  another  assizes  or  sittings  with* 
out  a  new  notice.  R.  M.  1654,  *.  18.  So,  if  the  record  be 
made  a  remanet  at  the  assizes,  the  plaintiff  cannot  afterwards 
proceed  to  trial  without  giving  a  new  notice  of  trial ;  Gains  v. 
Bilson,  4  Bing.  414:  if  made  a  remanet  from  one  sittings 
to  another,  in  London  or  Middlesex,  a  new  notice  is  not  ne- 
cessary. Sttepherd  v.  Butler,  I  D.  &  12.  15.  Per  Cur.  in 
Jacks  V.  Mayer,  8  T,  R.  245.  If  the  trial  be  had,  without  giving 
notice  to  the  defendant,  and  the  plaintiff  obtain  a  verdict^ 
the  court  will  set  it  aside  for  irregularity,  without  requiring 
from  the  defendant  any  affidavit  of  merits.  TVUliams  v.  WU- 
liams,  2  DowL  350. 

What  notice.']  In  country  causes,  ten  days'  notice  of  trial 
must  be  given  ;  14  G.  2,  c.  17,  «.  4  ;  one  day  inclusive,  the 
other  exclusive;  as  a  notice  on  the  9th,  for  the  19th.  Legge 
V.  miliams,  2  Tidd,  815. 

In  town  causes,  if  the  defendant  reside  within  forty  miles 
of  London,  an  eight  days'  notice  of  trial  is  sufficient.  R,  M, 
1654,  s.  21,  C.  P.;  R.  M.  4  A.  (c)  ;  but  if  he  reside  more  than 
forty  miles  from  London,  he  must  have  fourteen  days'  notice 
of  trial.  R,  A/.  4  ^  (c).  Bnnd  v.  Torris,  2  W.  Bl.  1205.  See 
14  G,  2,  c.  17,  s.  4.  Therefore  if  the  defendant  reside  abroad, 
he  must  have  fourteen  days'  notice  of  trial.  Douglas  v.  Ray, 
4  T.  R,  552.  And  although  he  reside  in  London  at  the  com- 
mencement of  the  action,  yet  if  he  remove  permanently  to  a 
distance  above  forty  miles  from  London,  he  will  be  entitled  to 
fourteen  days*  notice,  Spencer  v.  Hall,  1  East,  688,  and  see 
Leneham  v.  Goold,  4  DowL  371,  provided  he  give  the  plaintiff 
timely  notice  of  his  change  of  residence.  Rochfort  v.  Robert- 
son, 12  East,  427.  And  where  the  defendant  was  master  of  a 
coasting  vessel,  and  had  no  regular  residence  on  shore,  it  was 
holden  that  he  was  to  be  considered  as  belonging  to  the  port 
to  which  his  ship  belonged ;  and  that  being  above  forty  miles 
from  town,  that  he  was  entitled  to  fourteen  days'  notice,  al- 
though he  was  in  London  at  the  time  the  notice  was  served. 
Blaaw  V.  Chaters,  6  Taunt.  458.  But  where  there  are  two  or 
more  defendants,  if  any  one  of  them  reside  within  forty  miles 
of  London,  eight  days'  notice  of  trial  will  be  sufficient.  Per 
Ashurst,  J.  Perry  v.  Jackson,  4  T.  R.  520. 

If  however  in  the  Queen's  Bench  or  Common  Pleas,  the 
notice  be  for  the  adjournment  day  in  London,  four  days'  notice 
before  the  first  day  of  the  sittings  after  term,  shall  be  suffi- 
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dent,  if  the  defendant  reside  within  forty  miles  of  London, 
«nd  eight  days'  notice,  if  he  reside  above  that  distance  ;  R.R. 
61  G.  3,  K.B.i  R,  H,  32  G.  3,  C.  P.;  and  every  notice  of 
trial  for  the  sittings  after  term  in  Lcaidcm,  shall  ^lecify 
whether  it  is  intended  to  try  the  cause  on  the  first  day  of  the 
sittings,  or  at  the  adjournment  day.  Jd.  But  in  the  £Kciie- 
qner,  both  in  Middlesex  and  London,  the  notice  for  the  ut- 
tings  after  term  must  be  given  eight  or  fourteen  days  before 
the  time  appointed  for  the  trial,  as  in  ordinary  cases  in  town 
causes.  R.  £.  37  G,  3,  Ex. 

It  may  be  necessary  to  mention,  that  the  days  between  the 
Thursday  before  Easter  day,  and  the  Wednesday  after,  are 
reckoned  in  notices  of  trial  and  notices  of  inquiry,  although 
not  in  other  proceedings.  R.  G,  E.  2W.A,r,\, 

Where  the  notice  given  is  insufficient,  if  the  defendant  ap- 
pear at  the  trial  and  defend  the  action,  he  will  thereby  waive 
the  irregularity.  Doe  v.  /ewop,  3  £.  &  Ad.  402. 

Short  notice.'\  In  country  causes,  short  notice  of  trial  means 
a  four  days'  notice.  R.  G.  H,2W,A, «.  58.  And  if  from  cir- 
cumstances there  be  not  four  days  remaining  before  the  com- 
nussion  day,  when  the  pleadings  are  completed,  you  cannot 
regularly  give  notice  of  trial  for  those  assizes.  Ltaoam  v. 
Robmaon^  1  Cr,  &  if.  499.  In  town  causes,  a  two  days'  notice 
aeems  sufficient ;  /Vac/.  Reg.  390 ;  but  it  will  be  prudent  to 
give  as  much  more  as  is  practicable.  A  defendant,  under  terms 
to  take  short  notice  of  trial,  is  not  bound  to  take  short  notice 
of  inquiry ;  Bkuwj  v.  Chaters,  6  Taunt.  458 ;  or  if  under 
terms  to  take  short  notice  for  the  sittings  in  teim,  he  is  not 
bound  to  take  it  for  the  sittings  after  term ;  Isaacs  v.  Wind- 
sor, 2  Tidd,  817 ;  or  if  under  terms  to  take  such  notice  for  the 
sittings  after  term,  he  is  not  bound  to  take  it  for  the  ad- 
journed sittings ;  Abbfftt  v.  Abbott,  7  Taunt.  452 ;  or  if  und« 
terms  to  take  short  notice  of  trial  for  the  sittings  "  in  or 
after"  a  certain  term,  he  is  not  bound  to  take  it  for  the  sit- 
tings in  or  after  any  other  term;  SUxtt&r^.  Painter,  10  Leat 
/.,  476,  ex.;  or  although  under  terms  to  take  short  notice  of 
trial,  yet  he  is  not  thereby  obliged  to  receive  less  than  a  foil 
notice  of  countermand.  KingY.  Jones,  I  Cr.  &  M.  71. 

Notice  of  trial  by  conHnuanceJ]  In  town  causes,  where 
notice  of  trial  has  been  given  for  a  sittings  in  term,  it  may  be 
continued  to  the  next  sittings  by  another  notice.  R.  M,  1654, 
s.  21,  C.P.  If  the  defendant  reside  within  forty  miles  of 
London,  this  must  be  given  two  days  at  least  before  the  sit- 
tings at  which  the  cause  was  to  be  tried,  as  Thursday  far 
Saturday,  Friday  for  Monday,  Stewart  v.  Abraham,  2  DmcL 
709,  Saturday  for  Tuesday,  (Sunday  not  being  reckoned) ; 
Wardle  v.  Ackland,  2  Dowl.  28;  but  if  the  defendant  reside 
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nore  tiian  forty  miles,  it  must  be  g^ven  six  days  before  the 
flittings.  Fwbei  ▼.  Crwo,  1  Mees,  &  W.  465.  If  the  first  notice 
be  bad.  Hie  notice  by  continuance  will  be  bad  also ;  but  if  in  that 
case  the  notice  by  continuance  be  given  such  a  time  before  the 
sscond  sittings  as  would  be  sufficient  for  a  new  notice  of  trial, 
the  court  will  hold  it  good  as  a  new  notice.  Tyte  v.  StevenUm, 
2  W.  Bl.  1298.  If  on  the  other  hand,  the  first  notice  be  good, 
tad  it  be  continued  once,  the  plaixitiif  cannot  continue  it  a 
seocmd  time,  even  although  the  first  notice  of  continuance 
were  given  as  long  before  the  sittings  as  is  required  for  a 
notice  of  trial';  WyaM  v.  Stocken,  6  Ad.  &  Bl.  803  ;  the  general 
rale  being  that  a  notice  of  trial  by  continuance  can  be  given 
hot  once. 

When,  toheret  and  how  gwen^  As  to  when  notice  of  trial 
must  be  given,  see  post,  tit.  "  Judgment  as  tn  cote  of  nonsuit." 
The  plaintiff  may  either  indorse  it  on  the  back  of  the  issue,  or 
may  give  it  on  a  separate  paper ;  and  indeed  he  may  deliver  it 
act  the  time  he  delivers  any  replication  or  subsequent  pleading 
conduding  to  the  country.  I2.CH.2  pr.4,*.  59.  Where  one 
notice  was  indorsed  on  the  issue,  and  another  for  a  difiierent 
day  given  on  a  separate  paper,  it  was  holden  irregular.  Kerry 
V.  Reynolds,  2  Cr.  M.  A  R.  310.  See  Fell  v.  TyTie,  5  Dowl. 
246.  It  must  in  all  cases  be  given  to  the  attorney  or  agent 
in  town.  R.  G.  H,2  W.  4,  s.  57.  Where  it  was  put  through 
the  door  of  the  defendant's  office,  (although  at  his  own  re- 
quest), and  there  was  no  subsequent  acknowledgment  of  its 
having  come  to  his  hands,  Taunton,  J.  held  It  bad,  and  set 
aside  the  verdict.  Pry  v.  Mann,  1  Dowl.  419. 

The  notice  of  trial  in  Middlesex,  may  be  in  this  form:  Take 
notice  of  trial  in  this  cause  for  the  [^«/]  sittings  tvithin  [or  the 
sittings  after']  this  present  term  to  be  holden  in  the  court  at 
Weitmngter  in  the  county  of  Middlesex. 

For  London,  thus :  Take  notice  of  trial  «n  this  cause  for  the 
-  sittings  within  [or  for  the  sittings  after,  or  for  the  ad- 

journment day  after"]  this  present  term,  to  be  holden  at  the 
Qttildhaa  of  the  city  of  London. 

For  the  Assizes  thus:  Take  notice  of  trial  in  this  cause,  for 
^  next  assizes  to  be  holden  at  [the  Castle  of  Vork]  in  and  for 
the  county  of  [York]. 

If  any  of  these  notices  be  given  on  a  separate  paper,  it 
dioQld  be  mtituied  in  the  court  and  cause,  signed  in  the  name 
of  the  plaintiff's  attorney  or  agoit,  and  directed  to  the  defen- 
dant's attorney  or  agent,  or  to  the  defendant  if  he  defend  in 
person.  Care  must  be  taken  that  it  describe  eorrectiy  where 
the  tiial  is  to  be  had,  &c.  See  Cross  v.  Lorig,  1  Dowl.  342. 

Notice  of  countermand.]  If  the  plaintiff  be  not  prepared  to 
proceed  to  trial  at  the  sittings  or  assizes  for  which  he  has 
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given  notice,  he  may  countermand  his  notice  of  trial.  In 
country  cases,  and  in  town  cases  where  the  defendant  rendes 
more  than  forty  miles  from  town,  the  notice  of  countermand 
must  be  served  six  days  before  the  time  mentioned  in  the 
notice  of  trial,  unless  short  notice  have  been  given.  R.  G.  H. 
2  IV.  4, 8.  61.  14  G.  2,  c.  1 7,  s.  5.  But  in  town  causes,  where 
the  defendant  resides  within  that  distance,  two  days'  notice  of 
countermand  shall  be  deemed  suffideAt.  Id.  s.  62.  See  King 
v.  Jones,  ante,  p.  330.  Where  the  sittings  day  was  nominally 
the  12th  of  May,  but  that  was  merely  for  the  purpose  of  ad- 
journing to  the  16th,  still  the  court  held  that  the  notice 
should  have  been  given  the  required  number  of  days  before 
the  12th.  Cooper  v.  Whitmar^,  4  Mees.  &  W.  73.  In  country 
causes,  it  may  be  given  either  in  town  or  country,  unless 
otherwise  ordered  by  the  court  or  a  judge ;  Id.  R.  G.  H.  2  TV.  4, 
a.  51 ;  and  the  country  attorney  may  give  it,  although  his 
London  agent  be  the  attorney  on  the  record.  Cheslyn  v. 
Pearce,  I  Mees.  &  W.  56.  It  must  in  all  cases  however  be 
given  to  the  defendant's  attorney,  if  he  defend  by  attorney, 
and  not  to  the  defendant  himself.  Mai^etsony.  Rush,  9  Law  J., 
172,  ex. 

The  form  of  the  notice  of  countermand,  may  be  thus: 
Take  notice  that  I  hereby  countermand  the  notice  of  trial  ^en 
you  in  this  cause.  Dated  the  —  day  of  —  18  . — To  be 
intituled  in  the  court  and  cause,  and  signed  and  directed,  as 
notices  in  ordinary  cases. 
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Nolle  prosequi. 

A  nolle  prosequi  is  a  partial  forbearance  by  the  plaintiff  to 
proceed  further,  either  as  to  some  of  the  defendants,  or  as  to 
part  of  the  suit ;  but  he  is  still  at  liberty  to  go  on,  as  to  the 
rest.  1  Sound. 207,  c. 

In  actions  ex  delicto  against  two  or  more  defendants,  if  the 
plaintiff  for  any  reason  wish  not  to  proceed  against  some  one 
of  them,  he  may  enter  a  nolle  prosequi  as  to  him,  and  proceed 
against  the  others.  Dale  v.  Eyre,  1  Wils.  360.  1  Sound.  207, 
note.  In  actions  ex  contractu  against  two  or  more,  if  the  de- 
fendants join  in  their  pleas,  the  plaintiff  cannot  enter  a  nolle 
prosequi  as  to  any  one  of  them ;  1  Sound.  207,  a,  b  ;  but  if 
they  plead  severally,  and  one  plead  a  plea  which  goes  to  his 
personal  discharge,  and  not  to  the  action  of  the  writ,  such  as 
bankruptcy,  ne  unques  executor,  &c.,  the  plaintiff  may  enttt  a 
Tv^rTa^^  ?  *^  ^^^  ^"^^^  1  '^«"«<^-  207,  h.  Noke  V.  Ingham. 
2  Alks  444  ^^^^  against  the  others.  Moravia  v.  Hunter, 
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Sp  the  plaintiff  may  enter  a  nolle  prosequi  as  to  part  of  a 
suit :  as  where  the  defendant  pleads  the  general  issue  to  part 
of  the  declaration,  and  pleads  a  justification  or  demurs  to  the 
residue,  the  plaintiff  may  enter  a  nolle  prosequi  as  to  that  part 
of  the  declaration  which  is  covered  by  either  of  the  pleas.  1 
Sound.  207,  b.  Bertram  v.  Gordon^  6  Taunt.  444.  See  Amor 
V.  Cuthbert,  10  Law  J.,  21  A,  cp.  So  where  there  are  several 
counts,  and  the  defendant  demurs  to  one,  and  pleads  to  the 
rest,  if  the  plaintiff  have  judgment  on  demurrer  as  to  the  one 
count,  he  may  enter  b.  nolle  prosequi  as  to  the  rest,  and  proceed 
to  have  his  damages  assessed  on  the  count  on  which  he  had 
judgment;  and  he  may  have  his  damages  assessed,  even  before 
he  has  actually  entered  the  nolle  prosequi,  Fleming  v.  Langton, 
Sir.  532.  Duperoy  v.  Johnson,  7  T.  R,  473.  If  however  there 
be  a  demurrer  to  a  declaration  for  a  misjoinder  of  counts,  the 
plaintiff  cannot  cure  the  defect  by  entering  a  nolle  prosequi  as 
to  one  of  the  counts.  Drummond  v.  Dorant,  4  T,  R.  360.  Rose 
y.  Bowler,  I  H,Bl.  108. 

In  actions  ex  delicto,  as  trespass,  &c.,  the  plaintiff  may  enter 
a  nolle  prosequi  as  to  part  of  a  count,  and  proceed  upon  the 
residue.  1  Sound,  207,  c. 

Where  in  trover  against  several  defendants,  one  of  them, 
J.S.,  was  told  by  the  plaintiff  that  no  evidence  would  be  offered 
against  him,  as  he  wanted  him  as  a  witness ;  in  consequence 
of  which  J.  S.  did  not  prepare  for  his  defence,  but  attended  the 
trial,  expecting  to  be  called  as  a  witness :  the  plaintiff  how- 
ever having  proceeded  at  the  trial  against  J.  S.,  as  well  as  the 
other  defendants,  and  obtained  a  verdict  against  all,  the  court 
upon  application  ordered  him  to  enter  a  nolle  prosequi  as  to 
J.  S.  Bloomfield  v.  Blake  et  al,  2  Dowl.  237. 

As  to  costs  :  by  stat.  3  &  4  W.  4,  c.  42,  s.  32,  where  several 
persons  shall  be  made  defendants  in  any  personal  actions,  and 
any  one  or  more  of  them  shall  have  a  nolle  prosequi  entered  as 
to  him  or  them,  every  such  person  shall  have  judgment  for 
and  recover  his  reasonable  costs.  And  by  sect.  33,  where  any 
nolle  prosequi  shall  have  been  entered  upon  any  count,  or  as 
to  part  of  any  declaration,  the  defendant  shall  be  entitled  to 
have  judgment  for,  and  recover  his  reasonable  costs  in  that 
behalf.  And  where  a  defendant  paid  money  into  court  as  to 
part  of  the  demand,  and  as  to  the  residue  of  the  monies  men- 
tioned in  the  declaration  pleaded  several  pleas  of  payment  and 
a  plea  of  set-off;  and  the  plaintiff  entered  a  nolle  prosequi  as 
to  the  sums  covered  by  these  pleas,  and  took  the  money  out 
of  court ;  the  court  held  that  the  defendant  was  entitled  to 
costs,  under  this  latter  section,  as  to  all  the  pleas  except  that 
of  payment  of  the  money  into  court.  Trower  et  al.  v.  Chad- 
toick,  3  Bing,  N,  C.  334. 

A  nolle  prosequi  as  to  part,  entered  up  after  a  judgment 
for  the  whole,  is  equivalent  to  a  retraxit,  and  a  bar  to  any 
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future  action  for  the  same  cituse.  Bowden  ▼.  Home,  7  Bing. 
716. 

SECTION  XXUI. 

Cognovits  and  Hammts  of  Attorney. 

Cognovit.']  A  cognovit  is  a  confession  of  an  action  in  ^oU 
ting,  with  or  without  terms  or  conditions  amwred  to  it.  The 
action  of  course  must  be  commenced  before  a  cognovit  can  be 
given;  bat  it  may  be  given  before  declaration*  Webb  v.  Aj^i^ 
naU,  7  Taunt.  701.  Morley  v.  Hall,  2  DowL  404.  Oarke  ^ 
Jones,  3  Dowl.  277>  or  at-  any  time  after  process  is  sued  ont» 
and  even  before  it  is  served  or  executed,  jBKr&ey  v.  Jenkms, 
2  Tyr.  499*  and  although  more  than  four  months  have  elapsed 
from  the  time  of  its  teste.  Richardson  v.DcUy  et  ai.,  4  Mees,k 
W.  384.  A  writ,  however,  must  be  sued  out,  to  vMrnnt  a 
plaintiff  in  taking  a  cognovit.  But  where  it  was  objected  that 
n  cognovit  vms  taken  from  a  prisoner*  to  secuxe  the  debt  for 
which  he  was  then  in  execution,  the  court  heid  that  tboe 
was  no  objection  to  that,  if  a  writ  had  been  sned  ont;  and  aa 
the  defendant  did  not  show  that  no  writ  had  been  sued  out, 
they  discharged  a  rule  to  set  aaide  the  cognovit.  Shamiey  t. 
Colwell,  6  Mees.  &  SV.  543.  If  it  be  given  after  the  deftndut 
has  pleaded,  he  must  agree  in  it  also,  to  withdraw  the  ptea. 
If  the  action  be  against  tvro  or  more  persons,  the  oognosit 
should  be  signed  by  all,  to  warrant  a  judgment  against  them. 
See  Raihbone  v.  Drakeford,  6  Bing.  375.  If  it  contun  saaif 
matter  of  agreement  of  £20  value,  it  must  be  t^aaxxpeA  as  an 
agreement.  Pitnum  v.  Humphrey,  2  Tyr.  500.  JEtemdon  t. 
Swaby,  4  East,  188.  See  Ames  v.  HiU,  2  £.  &  P.  150.  Joy  ▼. 
fVarren,  1  Car.  &  P.  532.  Green  v.  Gray,  1  Dowl.  350.  Jfer. 
ley  V.  Hall,  2  Dowl.  494.  But  there  is  little  nse  in  making  an 
objection  on  this  ground ;  for  if  the  plaintiff  get  the  cognovit 
stamped  at  any  time  before  he  shows  cause  agamst  the  mic, 
and  which  of  course  he  may  do  upon  payment  of  the  penatty* 
it  will  be  deemed  sufficient,  and  the  rule  will  conseqaen^  it 
discharged.  Clarke  v.  Jones,  3  DowL  277.  Rose  v.  TombUnssm^ 
Id.  40. 

A  cognovit  usually  contains  an  agreement  by  the  defenduit 
not  to  bring  a  writ  of  error,  &c. ;  and  if  he  afterwards  bring  • 
writ  of  error,  it  shall  be  no  supersedeas  of  execution.  JSot  vu 
Gompertz,  2  Cr.  &  M.  427. 

Warrant  of  attorney.']  A  warrant  of  attorney  is  a  written 
authority  to  one  or  more  attomies,  to  appear  for  the  party 
executing  it  in  some  court,  and  there  to  receive  a  declarati<m  at 
the  suit  of  the  party  to  whom  the  warrant  is  given,  and  to 
confess  the  same,  or  to  suffer  judgment  to  pass  against  him  by 
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lal  dicU  or  otherwifle.  It  also  contams  an  authority  to  the 
attorney  to  execste  a  release  of  errors ;  and  on  this  account 
it  is,  that  a  warrant  of  attorney  must  be  under  seal,  because 
an  authority  or  power  of  attorney  to  execute  a  deed,  such  aa  a 
release,  must  be  by  deed.  As  a  wanant  of  attorney  to  confiess 
judgment,  it  is  truc^  it  need  not  be  by  deed;  Kinnenley  y. 
AfiMsen,  5  Taunt.  264 ;  but  as  a  power  of  attorney  to  execute  a 
rdeaae  of  errors,  it  must.  And  if  after  executing  such  antho* 
lity,  the  party  were  to  bring  a  writ  of  error  upon  the  judg* 
mcnt  to  be  entered  up  in  pursuance  of  the  warrant,  or  on  any 
jodgment  in  scire  facias  thereon,  the  court  upon  application 
would  set  it  aside,  Baddely  ▼.  Sbafto,  8  Taunt,  434. 

The  warrant  of  attorney  is  usually  subject  to  a  defeasance, 
statiDg  certain  terms,  upon  the  p^lbrraanee  of  which  judg-- 
nent  is  not  to  be  entered  up,  or  exeeution  issued.  This 
defeasance,  in  practice,  is  usually  written  on  the  same  paper 
as  the  warrant  of  attorney ;  and  by  several  rules  of  court, 
(iLM.42  G.  3,  K.  B. ;  R.  M.  43  G.  3,  C.  P. ;  R.  M.  43  G.  3, 
£x.X  it  is  required  to  be  so ;  but  it  has  been  holden  that  the 
effect  of  these  rules  is,  merely  to  subfect  the  attorney  to  cen- 
sure, who  draws  a  warrant  of  attorney  and  neglects  to  write 
the  defeasance  upon  it,  but  the  omission  docs  not  affect  the 
nlidity  of  the  warrant.  SJiaw  v.  Evans,  14  Eagt,  576.  Fart^ 
ridge  v.Praser,  1  Taunt.  307.  There  is  one  exception,  how- 
eter,  to  this,  namely,  that  in  order  to  render  a  wammt  of 
attorney  valid  as  against  the  assignees  of  the  party  giving  it, 
if  he  should  become  bankrupt,  (Morris  v.  JlitUm,  6  £.  &  C. 
446.  Bamett  v.  Daniel,  10  B.  &  C.  500),  if  it  have  been  given 
anbgect  to  a  defeasance,  the  defeasance  must  be  written  on  the 
same  paper  or  parchment  on  wfaidi  the  warrant  of  attorney  Is 
^rritten,  before  the  same  or  a  copy  thereof  is  filed,  otherwise 
the  warrant  of  attorney  shall  be  void  to  all  intents  and  pur* 
poses.  3  0. 4,  c.  39,  s.  4.  The  Insolvent  Act  ( 1  &  2  Vict.  c.  1 10» 
8. 60),  cofitains  a  similar  provision.  It  was  in  one  case  ruled 
that  a  wanant  of  attorney  was  void,  for  omitting  to  state  in 
the  defeasance  that  certain  collateral  securities  had  been  given 
at  the  same  time  with  it ;  Morell  v.  Dtdtost,  3  Taunt.  235  ; 
hot  tilus  has  since  been  ruled  otherwise.  Sansom  v.  Gcode, 
2B.8lA.56S. 

It  is  a  comnKNH  practice,  in  the  defeasance,  where  no  time 
is  limited  for  entering  up  the  judgment,  and  where  of  course 
it  may  be  entered  up  instanter,  to  stipulate  that  execution 
may  issue  upon  it,  aftei*  a  year  and  day  have  elapsed,  without 
reriving  it  by  scire  facitis ;  and  there  is  no  objection  in  point 
of  law  to  such  a  stipulation.  Morris  v.  Jones,  2  £.  &  C.  242. 
There  is  also  no  objection  to  a  warrant  to  confess  judgment 
generally  of  a  term,  although  the  judgment  must,  by  R.  G.  T. 
4  W.  4,  s.  3,  be  entered  as  of  a  particular  day.  Todd  v.  Gom-^ 
pertz,  6  Dowl.  296. 
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How  executed.}  The  varrant  of  attorney  is  sealed  and  exe- 
cuted like  any  other  deed,  for  the  reason  already  given,  ante, 
p.  335;  the  defeazance,  only  signed.  See  the  form  of  a  war- 
rant  of  attorney,  in  the  Appendix;  and  of  the  defeazance,  Id. 
Blank  forms  of  the  wanant,  upon  stamps,  may  be  bad  at  the 
stationers,  which  may  readfly  be  filled  up ;  the  defeazance  of 
course  is  written,  as  it  varies  in  different  cases.  There  is  an 
old  rule  in  the  court  of  Common  Fleas,  (A.  T.  14  &  15  6.  2). 
which  requires  the  warrant  of  attorney  to  be  read  over  by  the 
party,  or  by  some  person  to  him,  before  he  executes  it ;  but 
the  rule  has  never  been  acted  upon,  and  is  deemed  to  be  no 
longer  in  force.  Taylor  v.  Parkinson,  2  H.  Bl.  383. 

A  warrant  of  attdmey,  purporting  to  be  given  by  three 
parties,  but  executed  by  two  only,  the  third  having  refused, 
has  been  holden  to  be  an  incomplete  instrument,  and  that  it 
cannot  be  enforced.  Harris  v.  Wade,  1  Chit,  322. 

How  attested.']  Formerly,  a  warrant  of  attorney  or  cognovit, 
given  by  a  prisoner  in  custody  on  mesne  process,  must  have 
been  executed  in  the  presence  of  his  attorney,  and  be  attested 
by  him.  This  rule  of  practice  is  now  no  longer  confined  to 
the  case  of  a  prisoner,  but  is  made  general,  by  stat.  1  &  2  Vict, 
c.  110,  s.  9;  by  which,  after  reciting  that  "  it  is  expedient 
that  provision  should  be  made  for  giving  every  person  exe- 
cuting a  warrant  of  attorney  to  confess  judgment,  or  a 
cognovit  actionem,  due  information  of  the  nature  and  efifect 
thereof,"  it  is  enacted  that  from  and  after  the  1st  of  October, 
1838,  no  warrant  of  attorney  to  confess  judgment  in  any  per- 
sonal action,  or  cognovit  €U^ionem,  given  by  any  person,  shall 
be  of  any  force,  unless  there  shall  be  present  some  attorney 
of  one  of  the  superior  courts  on  behalf  of  such  person,  ex- 
pressly named  by  him  and  attending  at  his  request,  to  inform 
him  of  the  nature  and  effect  of  such  warrant  or  cognovit,  be- 
fore the  same  is  executed ;  which  attorney  shall  subscribe  his 
name  as  a  witness  to  the  due  execution  thereof,  and  therein^ 
declare  himself  to  be  attorney  for  the  person  executing  the 
same,  and  state  that  he  subscribes  as  such  attorney." 

The  statute  further  enacts,  that  a  v«^rrant  of  attorney  or 
cognovit, "  not  executed  in  manner  aforesaid,  shall  not  be  ren- 
dered valid,  by  proof  that  the  person  executing  the  same  did 
in  fact  understand  the  nature  and  effect  thereof,  or  was  fully 
informed  of  the  same."  Id.  s.  10.  But^t  has  been  holden  that 
the  statute  does  not  apply  to  a  case,  where  the  party  giving 
the  cognovit  or  warrant  of  attorney,  is  himself  an  attorney ; 
Chipp  V.  Harris,  5  Mees.  &  IV.  430,  9  Latv  J.,  64,  ex,;  nor  will 
the  court  entertain  an  application  by  a  third  party  to  set  aside 
a  cognovit  or  warrant  of  attorney,  for  any  defect  in  its  attes- 
tation, although  he  be  a  creditor  of  the  defendant,  and  in- 
terested in  setting  it  aside.  Id. 
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The  statute  requires,  Jlnt,  that  an  attorney  shall  be  present 
on  behalf  of  the  defendant.  But  where,  upon  being  informed 
that  it  was  necessary  that  an  attorney  should  be  present  to 
witness  the  execution,  the  defendant  sent  for  a  person,  who 
on  his  arrival  stated  that  he  was  the  defendant's  attorney,  the 
court  held  it  to  be  sufficient,  although  it  turned  out  that  he 
was  uncertificated,  and  at  the  time  a  prisoner  for  debt.  Cox 
V.  Cannon,  4  Bing,  N.  C.  453  ;  and  see  Jeyes  v.  Booth,  1  B.  & 
P.  97. 

Secondly,  he  must  be  expressly  named  by  the  defendant, 
and  attending  at  his  request.  This  means  merely  that  the 
attorney  shall  be  employed  by  the  defendant,  of  his  own 
Tohintary  act ;  it  is  not  necessary  that  he  shall  be  first  named 
by  him ;  if  the  name  of  an  attorney,  be  sug^iested  to  the  de- 
fendant by  a  third  person,  even  by  the  plaintiff's  attorney, 
Tayhr  et  al.  ▼.  Nichol,  6  Meee.  &  W,  91.  Olioer  v.  Woodroffe, 
4  Mees,  h  fV.  650.  BUgh  et  al,  v.  Brewer,  1  Cr.  M,9iR,  651, 
or  even  by  the  plaintiff  himself,  Haigh  v.  Frost  et  al,,  7  DowL 
743*  and  he  adopt  the  suggestion,  and  employ  the  attorney 
for  the  particular  purpose,  this,  in  the  absence  of  fraud,  will 
be  sufficient ;  but  otherwise  if  the  nomination  is  merely  to  be 
implied  from  the  defendant's  allowing  such  attorney  to  attest 
the  instrument  or  the  like,  or  if  the  defendant  had  no  fair 
opportunity  to  exercise  his  discretion  in  the  employment  of 
him  for  the  purpose.  Barnes  ▼.  Pendrey,  7  Dowl.  747.  Grtp- 
per  et  al.  ▼.  Bristow,  0  Mees.  &  fV,  807.  Fisher  v.  Papanicholas, 
2  Cr.  &  M.  215.  fVhite  y.  Cameron,  6  Dowl.  476.  But  the 
plaintiff'sattomey,  ilfMonv.  ICtddfe,  5M«ef.  &^.  513.  Todd 
V.  Oampertz,  6  DowL  296,  or  his  agent,  Bice  v.  Linsted,  7  Dowl. 
153,  although  he  be  also  the  defendant's  attorney,  Sanderson 
V.  tVestley  et  al.,  6  Mees.  &  W.  98.  Rising  v.  Dolphin,  8  Dowl. 
309»  will  not  be  sufficient  for  this  purpose. 

Thirdly,  his  presence  is  required,  to  inform  the  defendant  of 
the  nature  and  effect  of  such  warrant  or  cognovit.  It  is  not 
necessary  that  he  should  read  it  to  him.  Oliver  v.  Woodrqffe, 
4  Mees.  &  W.  650.  And  even  if  (without  collusion)  he  do 
not  in  £Eu:t  inform  the  ddiendant  of  the  nature  or  effect  of  the 
instrument*  that  will  not  affect  its  validity,  Haigh  v.  Frost  et 
al.,  7  Dowl.  743. 

Fourthly,  he  must  subscribe  his  name  as  a  witness  to  the 
due  execution  of  the  instrument,  and  thereby  (that  is  to  say, 
in  the  attestation)  declare  himself  to  be  attorney  for  the  per- 
son executing  the  same,  and  state  that  he  subscribes  as  such 
attorney.  It  is  not  necessary  to  state  in  the  attestation  that 
he  was  named  by  the  party,  for  the  purpose  of  attesting  the 
instrument.  Per  Parke,  B.  Olioer  v.  Woodroffe,  4  Mees.  &  W. 
651.  But  he  must  in  such  attestation  expressly  declare  that 
he  is  the  attorney  for  the  party ;  and  that  he  subscribes  as 
such  ;  no  merely  verbal  declaration  to  that  effect  will  be  suf- 
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fldcnt.  P»ff«r  ▼.  A'idMtPS,  8  UtuMW.  294»  10  homJ^ZW^tn. 
And  therefort  whcrt  the  atteftetioo  of  a  oogoovit  onitted  t» 
•tete  that  the  attwting  witneie  subecribed  aa  tucb  attonejr,  U 
vai  hddenbad,  and  the  oofDovit  set  aaide.  ld,Pv9Uv.  IToMt, 
SDO10I.  113.  And  the  eame,  where  the  atteftatioii  omitted  to 
•tatetfaat  he  was  attorney  for  the  defendant,  although  it  stated 
that  he  iubacribed  it  as  aoch.  See  Mlkingtm  ▼.  H^Uml, 
11  Law  /.,  278,  ex.  'Where  after  a  vanant  of  attocncjr  vai 
regularly  executed  and  attested,  but  being  afterwards  altered, 
the  defendant  again  executed  it  by  tncing  his  aignature  with 
a  dry  pen,  and  the  attorney  did  the  aame  with  the  attoitatioD: 
tlie  court  held  that  this  was  not  a  oomplianee  wit&  the  statute ; 
there  should  hate  been  a  new  attestation.  Botler  et^.j.Bel' 
temy  et  al.,  9  D0wl.  607.  10  Law  J^  41,  qb.  The  attealatioii 
may  be  in  this  form :  "  Signed,  [seeded,  and  d^weredi  6y  tk 
above  named  A*  B.,  in  the  pre$eitee  af  me,  B,  P.,  ene  of  tk 
atiomiet  of  her  Mqjettf'*  court  0/  -~  at  fVestmineter ;  esdl 
hereby  declare  that  I  am  attemeyfor  the  taid  A-  B.,  and  that  I 
subscribe  this  aitestatien  as  each  attorney." 

It  may  be  necessary  to  mention,  that  tlie  statute  upon  this 
soliject,  {ante,  p.  t36),  applies  to  oognovifes  in  ^ectmeBti, 
Doe  ▼.  HoweU,  \2  Ad,h,  Ml,  696,  but  not  to  warrants  of  attoncT' 
Doe  ▼.  Kmgston,  11  Law  J.,  73,  96. 

In  what  cotes  JHed.]  Every  warrant  of  attorney  to  ooDftii 
judgment  in  a  personal  action,  or  a  true  copy  thereof  sad  of 
the  attestation  thereof,  and  the  defieazance  and  indoracmcsts 
thereon,  in  case  such  wanant  be  to  eonlins  jndgment  in  the 
court  of  King^s  Beneh,-«or  such  true  copy  in  case  tike  wamst 
be  to  confeH  Judgment  in  any  other  court,-— tbaU  vithiii 
twenty-one  days  after  the  execution  thereof,  be  filed,  together 
with  an  affidavit  of  the  time  of  the  execution  tfacrao^  with 
tSie  derk  of  the  dockets  and  judgments  in  tiie  said  couit  oi 
King's  Bench ;  3  (7.4,  e.  39,  s.  1 ;  otherwise  it  shall  be  deened 
fraudulent  and  void  as  against  the  assignees  of  the  party,  if  he 
should  afterwards  become  bankrupt.  Id.  s.  2. 

So,  every  cognovit  in  a  personal  action,  in  oaae  the  sctioB 
be  in  the  court  of  King's  Bench,«-«r  a  true  copy  of  such  oig- 
novit,  if  the  action  be  in  any  other  court,^-«haU;  togethff 
with  an  affidavit  of  the  time  of  the  execution  thereof,  be  fied 
with  the  said  derk  within  twenty-one  days,  to  render  it. 
or  any  judgment  or  execution  thereupon,  valid  aa  against  the 
assignees  of  the  defendant,  if  be  should  become  baakmpt,  H 
».  3.  See  Hurst  ▼.  Jennings,  5  a.  fc  C.  630.  Oreen  v.  Gm, 
1  Dowl.  350.  There  is  a  similar  provision  in  the  Inadwit 
Act,  1  ft  2  Vict.  Clio,  8. 60.  The  twenty-one  days  meatiaari 
here,  are  reckoned  one  day  inclusive  the  other  exduatve;  tat 
therefore  it  was  holden  that  a  warrant  of  attorney  execotcd 
n  the  9th>,might  be  filed  on  the  30th.  ffiUiams  v.  Burgas,  H 
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Ad.  k  El.  635, 10  Law  J.,  10,  qb.  And  it  is  not  necessary  that 
the  petitioning  creditor's  debt  should  have  accnied  before  the 
exphation  of  these  twenty-one  days ;  if  at  any  time  after,  it  will 
be  suflkient.  Everett  et  al.  ▼.  Wella  et  al.^  10  Law  J.,  81,  cp., 
9  Dow/.  424. 

Judgment  on  cognovit,']  The  time  of  signing  judgment  must 
of  course  depend  upon  the  terms  of  the  cognovit.  See  Perry  y. 
Turner,  2  7^*  12^>  Where  by  the  terms  of  the  cognovit,  no 
judgment  was  to  be  signed  or  execution  issued  unless  default 
should  be  made  in  payment  of  251.  and  the  costs  by  monthly 
instalments  of  109.  each ;  and  some  of  the  instalments  being 
unpaid,  the  plainti£f  signed  judgment  and  sued  out  execution 
for  the  whole :  it  was  holden  that  he  had  a  right  to  do  so. 
Pose  ▼.  TomhUn$on,  3  DowL  49.  But  where  judgment  was  not 
to  be  entered  up  untfi  defifiult  should  be  made  in  payment  of 
the  debt,  with  interest  and  costs,  on  the  9th  November, 
was  holden  that  such  judgment  could  not  be  entered  up,  even 
afto*  that  time,  until  the  plaintiff  had  first  furnished  the  de« 
fendant  with  a  bill  of  costs,  and  given  him  notice  of  taxation. 
Booth  v.  Lady  Hyde  Parker,  3  Mees.  &  IV.  54.  In  a  later  cas^ 
however,  under  the  like  circumstances,  it  was  holden  sufficient 
to  have  the  costs  taxed  at  any  time  before  execution.  Barrett 
.  V.  Partington,  5  Bing.  N.  C.  487.  Where  judgment  was  not 
to  be  entered  up,  until  the  final  hearing  of  a  chancery  suit,  it 
was  holden  that  the  plaintiff  was  not  authorized  to  enter  up 
judgment  pending  an  appeal.  Jones  v.  Reynolds,  3  Nev.  &  M. 
465.  The  money  may  be  paid  to  the  plaintiff  or  his  attorney; 
and  if  it  be  tendered  to  the  plaintiff  and  he  refuse  it,  any  judg- 
ment signed  afterwards  by  him  or  his  attorney  will  be  irre- 
gular. Anon.  1  DowL  173,  unless  a  subsequent  demand  have 
been  made  and  pa3rment  have  been  refused. 

Formerly,  if  the  defendant  died  before  the  time  for  signing 
judgment,  yet  if  judgment  could  afterwards  be  signed  so  as  to 
have  relation  to  a  time  before  the  death,  (as  if  the  defendant 
died  in  term,  and  the  judgment  was  signed  at  any  time  before 
the  end  of  the  following  vacation),  the  judgment  would  be 
valid,  and  ayf./a.  might  thereupon  be  sued  out  and  executed, 
tested  before  the  death.  Calvert  v.  Tomlin,  5  Bing.  1.  But  as 
judgments  have  now  relation,  not  to  the  first  day  of  the  term 
as  formeily,  but  to  the  day  on  which  they  are  actually  signed 
{R.  G.  H.  4  W.  4,  r.  2,  s.  3),  this  can  no  longer  be  done.  Black- 
bum  T.  Godarick,  9  Dowl.  337. 

If  by  the  terms  of  the  cognovit  the  costs  are  to  be  taxed, 
they  should  be  taxed  before  the  judgment  is  signed.  See 
Wilson  V.  Northern,  4  Dowl.  212,  and  see  Booth  v.  Lady  Hyde 
Parker,  3  Mees.  &  fV.  54,  supra.  Then  enter  an  appearance 
for  the  dtfendant;  see  ante,  p.  115.  Davis  v.  Hughes,  7  T.  A. 
206.  See  Richardson  v.  Daly  et  al,,  4  Mees.  &  W.  384 ;  make 
92 
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an  inc^iniur  of  ike  dedaratim  on  pUnn  paper  (then  termd  ike 
judgment  paper),  and  an  incipitur  on  a  roll  which  you  will  i^i 
at  the  maeter't  office;  take  these  and  the  cognovit  fsee  R,E. 
2  9i  3  0,4)  to  the  proper  officer  at  the  nuuter'e  qffice,  vko  mH 
tkereupon  sign  the  judgment,  and  file  the  cognovit.  But  ii 
a  fixed  sum  for  costs  be  stated  in  the  cognovit,  yous^ 
your  judgment  first,  then  take  the  judgment  paper,  roll  mi 
cognovit  to  the  master,  voho  tciU  tax  the  usual  casts  of  sigmt 
it^igment,  and  mark  them  on  the  judgment  paper,  fond  i/  if  m( 
necessary  to  give  notice  qf  taxing  these  latter  costs ;  Gr^kt  v. 
Liversedge,  2  Dowl,  143.  Clarke  y.  Jones,  3  Dowl,  277.  Pai 
V.  Turner,  2  Tyr,  128)  ;  and  lastly,  take  the  cognovit,  mdjk 
it  with  the  qffiier  who  signed  the  judgment.  ^  a  plea  km 
been  pleaded,  it  must  be  withdrawn ;  and  for  thispurpoK  ike 
defendant  or  his  attorney  must  attend  with  you  before  tk 
master.  Formerly  this  must  have  been  done  by  the  defen- 
dant's attorney  or  his  derk ;  but  now,  by  R.  6.  H.  2  W.  4, 
s.  10,  the  defendant  "  may  withdraw  his  plea  in  person,  ^th- 
out  the  appearance  of  the  attorney  or  his  derk  for  that  pur- 
pose before  the  officer  of  the  court."  Having  signed  judg- 
ment, the  plaintiff  may  immediately  sue  out  executioi^, 
if  he  be  not  prevented  from  doing  so  by  the  terms  of  the 
cognovit. 

Judgment  and  execution  on  a  warrant  of  attorney.]  If  the 
warrant  of  attorney  be  without  a  defeazance,  judgment  miybe 
entered  up,  and  execution  sued  out  immediately  after  theme- 
rant  of  attorney  is  executed.  If  there  be  a  defeazance,  it  de- 
pends upon  the  terms  of  it  at  what  time  judgment  may  be 
signed  and  execution  sued  out.  Where  the  defeazance  allofvcd 
the  party  to  sign  judgment  as  of  the  preceding  term  or  any 
subsequent  term,  and  he  signed  judgment  in  the  vacation,  aod 
not  as  of  the  preceding  term,  the  court  held  it  to  be  irreguhr, 
and  set  it  aside.  Corbold  v.  Chitver,  1 1  Law  J.,  137,  ep.  Where 
it  was  to  secure  the  payment  of  a  sum  of  money  on  demand,  it 
was  holden  tiiat  judgment  could  not  be  signed  or  execotica 
sued  out  until  after  an  actual  demand  had  been  made  of  the 
money.  NichoU  v.  Bromley,  2  Brad.  &  B.  464.  S.  P.  Cqfffr 
v.  Dando,  I  Har.  &  Pf'.  11.  But  where  the  sum  was  payable 
by  instalments,  and  judgment  was  to  be  entered  up  imioe- 
diately,  but  execution  was  not  to  issue  until  default  made  in 
payment  of  the  said  sum  by  instalments  as  aforesaid :  the  court 
held  that  upon  non-payment  of  any  one  instalment,  executi<» 
might  be  sued  out  for  the  whole.  Leveridge  v.  Forty,  1  Af-  &  ^• 
706.  Where  a  warrant  of  attorney  was  given  by  two  P**^**"^ 
and  the  party  to  whom  it  was  given  stipulated  that  he  shooM 
not  proceed  hostilely  against  them  unless  he  should  concerre 
that  there  was  danger  of  their  failure :  it  was  holdco  that  be 
was  at  liberty  to  sue  out  execution,  immediately  upon  the^^ie 
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of  one  of  them.  Partridge  v,  Fraser,  7  Taunt.  307.  la  this 
respect,  a  fair  and  reasonable,  not  a  forced  construction  must  be 
given  to  the  defeazance.  SeeBiddlecombev.Bond,  5  Nev.StM, 
621.    Duke  v.  IVatchom,  1  DowL  N.  C.  265. 

In  the  case  of  a  warrant  of  attorney,  it  is  not  necessary  to 
suggest  breaches,  in  the  same  cases  in  which  breaches  must  be 
assigned  in  an  action  on  a  bond,  Kinnersley  v.  Mussen,  5 
Taunt.  264.  Cox  v.  Rodbard,  3  Taunt.  74.  Shaw  v.  Marq. 
of  Worchester,  6  Bing.  385.  And  see  ante,  p.  327,  even  although 
a  bond  have  been  given,  as  well  as  the  warrant  of  attorney. 
Austerbury  v.  Morgan,  2  Taunt.  195. 

The  like,  after  death,  8fc.^  If  a  warrant  of  attorney  be  given 
to  a  man,  without  giving  power  to  his  executors,  &c.  to  enter 
up  judgment,  if  the.  man  die,  judgment  cannot  afterwards  be 
entered  up,  WUd  v.  Sands,  Str.  718.  Manvill  v.  Manvill,  1 
Dowl.  544,  even  although  the  defeazance  name  the  executors, 
Foster  v.  Clagget,  6  Dowl.  524,  or  the  warrant  contain  a  re- 
lease of  errors  to  him,  his  executors,  &c.,  Shortv.  CogUn,  1  Anst. 
225.  CoiDiey.  Alloway,  8  T.  R.  257,  or  although  the  defeazance 
express  that  it  is  to  secure  the  payment  of  money  to  him,  his 
executors,  &c.  Hinshall  v.  Matthews,  7  Bing.  337.  But  where 
a  warrant  of  attorney  is  given  to  two  or  more,  if  one  die,  the 
court  upon  application  will  allow  judgment  to  be  entered  up  at 
the  suit  of  the  survivor.  Futcher  v.  Smith,  2  W.  Bl.  1301. 
Fendall  v.  May,  2  M.  8t  S.  76.  Todd  v.  Dodd,  1  fVils.  312. 
Harper  v.  Jackson,  1  Har.  &  JV.2\A.  Johnson  v.  Jenkins,  1 
Dowl.  367.  Build  v.  Wightman,  Id.  545.  Hind  et  aU  v.  King- 
ston, 6  Dowl.  623. 

But  if  a  warrant  of  attorney  be  given  by  two,  and  one  of 
them  die,  the  court  will  not  allow  judgment  to  be  entered  up 
against  the  survivor,  under  any  circumstances.  Raw  v.  Alder^ 
son,  7  Taunt.  453.  Oee  v.  Lane,  15  East,  692.  Heath  v. 
Brindley,  4  Nev.  &  M.  235, 

Formerly,  if  a  party  died  after  the  first  day  of  term,  and 
before  the  essoign  day  of  the  next,  judgment  might  have  been 
entered  up  in  the  vacation  after  the  death :  because  the  judg- 
ment then  had  relation  to  the  first  day  of  the  term.  Heapy  v. 
Parris,  6  T.  R.  368.  But  as  the  judgment  now  has  no  such 
relation,  but  takes  effect  only  from  the  day  it  is  signed,  this 
can  no  longer  be  done.  See  Heath  v.  Brindley,  supra,  and 
Blackburn  v.  Godrick,  ante,  p.  339. 

If  a  warrant  of  attorney  be  given  to  a  woman  before  mar- 
riage, judgment  cannot  be  entered  up  after  marriage  without 
the  leave  of  the  court;  and  the  court  in  that  case  require  an 
affidavit,  proving  not  only  the  marriage,  but  the  execution  of 
the  warrant  of  attorney,  and  the  non-payment  of  the  debt. 
Metcalf  V.  Boote,  6  D.  &  jR.  46.  Mardery,  Lee,  3  Burr.  1469. 
But  the  court  will  allow  judgment  to  be  entered  up  against 
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hmbtndand  wife»  on  a  warrant  of  attorney  given  by  the  wife 
dum  sola.  Hartford  y.  MaUmgfy,  2  Chit.  1 17.  9tapLe$Y.  Pur^ 
seretux,,2  Dowl.  764.  HiggMcifomv.  HiggkUwtiom,  8  U, 
126.  If,  however,  in  snch  a  caae  it  be  entered  by  mifltake 
againat  the  wife  only,  the  court  will  not  gimnt  a  rale  abfohite 
in  the  ftnt  instance  to  rectify  it,  hot  a  rule  nm  only.  PWidb 
V,  Pry,  B  Dowl.  126. 

The  like^  u^et  a  year^  Within  one  year  after  a  wnrant  of 
attorney  is  executed,  judgment  maybe  entered  up  as  a  matter 
of  course.  But  by  R.  G.  H.  2  W.  4,  s.  75,  "  leave  to  enter  up 
judgment  on  a  warrant  of  attorney,  above  one  and  under  ten 
years  old,  most  be  obtained  by  a  motioa  in  term,  or  l^  order 
of  a  judge  in  vacation ;  and  if  ten  years  old  or  more,  upon  a 
rule  to  show  canse."  See  Nkkoku  ettO.^.  M&rit,  9  DewL  101. 
No  person  but  the  defendant,  however,  can  object  to  any  ine- 
gularity  in  this  respect,  /ones  v.  Jone»,  1  D,h  R,  558.  In  the 
case  of  a  warrant  of  attorney,  given  to  secure  the  payment  of 
a  poat  obit  bond,  the  comrt  have  refosed  to  grant  mort  than  a 
rule  mri.  Lu^ington  v.  WaUer,  1  H.  BL  M. 

Formerly^  when  judlgnwuts  had  relation  to  the  ftrat  day  of 
the  term,  the  affiffannt  on  wMdi  this  s|ipMcation  waa  made 
must  have  stated  that  the  defendant  was  aKve  on  some  day 
within  the  term.  ByUa  v.  Witrrmi,  4M,9tS.  174.  Hamky 
V.  AUaston,  3  Meore,  606.  But  this  is  no  kmger  neoessuy; 
Cockmany,  Hetiyer,  1  Bing.  N,  iX3;  aflthe  court  nowre^dre 
is  to  be  satisfied  that  the  defoidant,  or  the  defendants  if  there  be 
more  than  one,  L9t  v.  Andersoii,  1  Dowl.  N.  C.  305,  were  afive 
within  a  reasonably  short  time  before  the  motion  is  made;  tee 
Croft  V.  Lord  Sgrnent,  8  DqwL  95 ;  and  eight  days,  /ZoMnsow  v. 
jUffer,3i>o«l.531.  Dfatnv.7%0f?qMon,2HM^.  Ill,tendi7s, 
KreU  V.  Joy,  4  JMuoL  600,  1  Ear,  &  W.  670.    Jordbim  v.  Purr, 

4  Nev,  ft  M.  347,  and  even  thirty-six  days,  Stocks  v.  WUks, 

5  DowU  221 .  WatU  v.  Bury,  1  Har,  &  PT.  371,  oiKJ  «ee  Boyfey 
V.  We$tem,  7  BewL  601.  OsoArok  v.  TVemmien,  9  D^wL  328. 
PoweU  V.  Hmoardp  8  Law  X,  16,  cp.,  haw  been  dceuiwl  a  s«f- 
fidently  shoEt  tiaae  for  this  purpose  ;  and  even  where  tiwtime 
wa»  moch  longer,  Patteson,  J.  gmntcd  a  role  nwi.  Hmwkf  v. 
Harris,  I  DmoL  N.  C.  261.  If  the  defendant  be  abrwd,  a  stSI 
greater  latitude  is  allowed ;  tee  Piaiiberten  v.  Brmenmg,  2  Bmg, 
204;  and  tiiexefbremMidiaeiraas  term  ^econrthsve  allowed 
judgment  to  be  entered  up,  on  an  affidavit  that  the  defendnt 
was  alive  in  New  South  Wales  in  the  August  preceding,  as 
appeared  by  a  letter  of  that  date  received  horn  h£n.  BefHy  v. 
TkorfOwi,  2 1>.  ft  R.  12.  S,  P.  Jehmmi  v.  Fry,  5  DowL  215. 
So  they  have  allowed  judgment  to  be  entered  up  on  the  18th, 
a  letter  being  rtcefc?e«feom  him  dated  at  Nice,  on  tte  27th 
April.  Gramtley  Y.Summen^  6  DowL  498.  The  affidavit  asmdiy 
states  that  the  deponokt  **  verily  believe$  thai  ^$end/.S,is 
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^unc  Hoing,  ke  this  depMent  having  [tsen  the  taid  /.  5.  iOhem 
— ^-^  at  — ^^ ;  or,  received  a  letter  from  the  ioid  J.  S.,  in  hk 
handwriting,  purp&rting  to  be  dated  on  — —  at  — — ]  ;  merely 
>fttKting  that  he  wai  seen  at  such  a  time  will  not  be  sofficient, 
for  he mH^t  have  been  dead  at  the  time;  CheU  t.  OU^tOd,  4 
Doid.  ^9 ;  hot  flweaif&g  to  the  receipt  of  a  letter  from  him  in 
his  handwriting  or  signed  by  hhn,  is  •uftcient  to  show  that  he 
was  alive  at  the  date  of  the  letter.  Sanders  ▼.  Jones,  I  Dowl. 
367.    Gra^  ▼.  mthers,  4  Ihwi.  636, 1  Har.  h  fV,  659. 

There  most  also  be  an  affidavit  of  the  eiistence  of  the  debt, 
the  gtv^  of  the  warrant  of  attorney  ktr  it,  and  that  it  still 
remains  unpaid  and  unsatisfied ;  Barton  t.  Turner,  8  DowL 
122.  See  Hulhe  ▼.  Pickering,  2  B.  ft  C.  555 ;  and  this  may  be 
made  by  the  i^hiintif^s  attorney.  Ashman  ▼.  Boufdler,  2Cr.kM. 
212,  or  the  attorney's  clerk,  Middlet&n  v.  Stockdaie,  1  Dowl. 
N,  C.  776,  if  he  know  the  feu:t.  But  where  a  warrant  of  at- 
torney was  given  to  secure  a  guarantee,  it  was  deemed  sufficient 
to  swear  that  the  guanmtte  was  still  in  force.  Pickering  v.  Car* 
neU,  8  D&wl.  300.  The  attesting  witness  also  muft  make  an 
aflldavit  of  the  due  execution  of  the  warrant  of  attorney; 
Jones  V,  Knight,  I  Chit:  743.  FiOd  y.  Beacroft,  2  TifT.  283; 
and,  if  the  defendant  be  a  marksman,  that  the  warrant  was 
ismd  over  to  him.  Semb.  See  James  v.  Harris,  6  DowL  164. 
If,  indeed,  such  attestfaig  witness  cannot  be  found,  Wiison  v. 
WUson,  6  Kov.  1797.  MS.  B,  1974.  muring  v.  Bowles,.  4 
Tamt.  132;  see  Cope  v.  Lea,  9  DawL  102.  Reid  v.  Flord^ 
I  Dowl,  If.  C.  187,  or  be  out  of  the  jurisdiction  of  the  court, 
Appleton  V.  Bond,  1  Chit.  744,  an  affidavit  verifying  his  hand* 
writing  to  tiie  attestation  will  be  deemed  sufficient ;  but  his 
merely  being  confined  to  his  bed  with  ittness,  will  be  no  excuse 
for  his  not  making  an  affidavit,  because  a  commissioner  might 
attend  him  and  take  It.  Owen  v.  Holies,  4  Dowl.  572.  If  the 
witness  rttase  to  make  the  affidavit,  the  court  upon  application 
will  compel  hhn.  CtfUIn  v.  Me,  1  Tidd.  601.  MUle  v.  M'Do- 
ntnghoo,  1  Bar,  &  W,  184.  Bxp.  Harrison,  8  Dowl.  94.  See 
the  form  of  the  affidavit,  in  the  Appendix ;  and  as  to  the  inti« 
toBng  of  it,  u^posttit.  "Affidaoit*'  and  Sowerbyr.  Woodrof, 
IB.&A.  567. 

How  signed,}  The  judlgment  must  be  signed  in  strict  por- 
roanee  of  tte  warrant.  Where  the  warnuit4mtfaori2ed  a  jo^f- 
ment  to  be  entered  up  in  debt  on  bond,  and  it  was  in  fiiet 
entered  up  in  debt  on  a  mutuatus,  the  court  set  it  aiide  for 
inegolarity.  Paris  ▼.  ft^Wdnson,  8  T.  R.  153.  Upon  a  war- 
rant to  enter  up  judgment  against  two,  judgment  cannot  be 
e&tertd  up  agaftnit  one.  Oee  v.  Lane,  15  Sast,  592. 

The  warrant  of  attorney  must  be  ddiveied  to  and  filed  with 
^e  proper  derk  at  the  master's  office,  at  the  time  of  signinf 
indigent.  R.  M.  42  G.  3,  K.B.;  M.  43  G.  3,  C.P.i^M.  43 
•<?.  3,  Ex.  Jacobs  v.  Seville,  8  Dowl.  125.    The  mode  of  sign- 
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ing  judgment  is  thus :  make  an  incipitur  of  the  deddration  on 
plain  paper,  and  an  incipitur  on  a  roll,  which  you  tcill  get  at 
the  master's  office ;  take  these  and  the  warrant  of  attorney  to 
the  proper  qfficer  at  the  master's  qffice,  who  will  thereupon  sign 
judgment  andftle  the  warrant  of  attorney.  See  the  form  of  the 
entry  on  the  roll.  Arch,  Forms,  338 — 340.  It  it  not  necessary 
to  enter  an  appearance  for  the  defendant. 

Bxectiiion.']  As  soon  as  judgment  is  signed  and  costs  taxed, 
the  plaintiff  may  sue  out  execution  as  in  ordinary  cases.  If 
the  warrant  of  attorney  be  for  the  payment  of  money  by  in- 
stalments, the  defendant  may  be  taken  on  aca.  sa.,  see  Atkin- 
son y.  Baynton,  1  Hodg.  7,  or  charged  in  execution,  if  a  pri- 
soner, Davis  V.  Gompertz,  2  Nev.  &  M.  607,  2  DowU  407,  for 
each  instalment  as  it  becomes  due.  In  what  cases  execution 
may  be  taken  out  for  the  whole  amount  in  such  a  case,  sef 
Leveridge  v.  Forty,  I  M.  8c  S,  706.  "Where  a  warrant  of 
attorney  was  given  to  secure  an  annuity,  and  upon  default 
being  made,  judgment  was  entered  up,  and  execution  sued  out 
for  the  whole  p^ialty,  and  not  merely  the  arrears,  the  court 
upon  application  set  aside  the  execution,  with  costs.  Tilby  v. 
Best,  16  East,  163. 

In  what  cases  a  cognovit  may  be  set  aside."]  If  the  cognovit 
have  been  obtained  by  fraud,  the  court  will  order  it  to  be  deli- 
vered up,  or  taken  off  the  file,  to  be  cancelled.  Anon.  I  Chit. 
268,  atul  see  Fell  v.  Riley,  Cowp.  281.  Or  if  it  have  been  given 
by  an  infant,  the  court  will  make  the  like  order.  Oliver  v. 
JVoodroffe,  4  Mees.  &  TV.  650.  But  the  court  will  not  do  so, 
or  order  the  judgment  or  execution  to  be  set  aside,  on  the 
ground  that  the  debt  for  which  it  was  given  was  illegal; 
Bligh  V.  Brewer,  3  Dowl.  266 ;  or  that  part  of  the  debt  had 
been  paid,  and  the  cognovit  was  by  mistake  given  for  the 
whole.  Id.  But  where  it  is  alleged,  that  the  debt  for  which 
a  cognovit  has  been  given  has  since  been  paid,  the  court  may 
refer  it  to  the  master  to  ascertain  what,  if  any  thing,  is  due ; 
and  upon  his  report,  they  may  order  it  to  be  cancelled,  &c. 
"Trilson  V.  Price,  4  Dowl.  213.  "Where  in  an  action  against  t^'O 
partners,  one  gave  a  cognovit  in  the  names  of  both,  but  with- 
out the  knowledge  of  his  co-defendant,  and  judgment  ^-as 
thereupon  signed,  the  court  on  application  set  it  aside.  Rath- 
bone  V.  Drakeford,  6  Bing.  375.  "Where  a  prisoner,  about  to 
apply  for  his  discharge  under  the  insolvent  act,  agreed  with 
his  attorney,  who  was  preparing  his  schedule,  and  to  whom  he 
had  given,  a  cognovit,  to  omit  his  debt  from  it,  and  two  years 
after  his  discharge,  the  attorney  signed  judgment  on  the  cog- 
novit, and  issued  execution,  the  court  set  them  aside.  Tabram 
T.  Freeman,  2  Or.  &  M.  45 1 .  And  see  Collins  v.  Benton,  9  DowL 
905,  but  see  Philpot  v.  Aslett,  I  Cr.  M.  9t  R,  85,  post, 
p.  345. 
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In  what  cases  a  voarrant  of  attorney  may  be  set  aside."]  Every 
court,  in  which  a  warrant  of  attorney  authorizes  the  entry  of  a, 
judgment,  have  a  jurisdiction  over  such  warrant,  even  before 
judgment  is  entered  upon  it,  and  may  order  it  to  be  cancelled, 
in  order  to  prevent  the  party  from  acting  upon  it.  See  Churchill 
V.  JVttUace,  4  T.  R.  695,  n.  And  where,  to  a  rule  nisi  for  set- 
ting aside  a  warrant  of  attorney,  which  had  been  obtained  by 
fraud,  it  was  objected  that  the  judgment  was  not  entered  up, 
and  that  the  court  therefore  could  not  entertain  the  motion : 
Buller,  J.  said  that  the  court  had  the  same  jurisdiction  as  if 
judgment  had  been  actually  entered  up ;  otherwise  judgment 
might  be  entered  up,  and  execution  issue  in  vacation,  before  au 
application  could  be  made  to  the  courts  Duncan  v.  Thomas,  1 
Doug.  186.  Where  therefore  a  warrant  of  attorney  has  been 
obtained  by  fraud,  see  Duncan  v.  Thomas,  supra,  or  with  in- 
tent to  defraud  other  creditors,  Martin  v.  Martin,  3  B.  &  Ad. 
934,  if  the  fraud  be  clearly  made  out,  the  court  will  order  the 
warrant  to  be  cancelled,  or  any  judgment  signed  upon  it,  to  be 
set  aside ;  but  if  the  facts  be  disputed,  they  will  order  an  issue. 
Harrod  v.  Benton,  8  B.  &  C.  217.  Where  an  attorney  gave  a 
party  a  warrant  of  attorney,  to  induce  him  to  stay  proceedings 
upon  a  rule  to  strike  him  off  the  roll,  the  court  held  it  to  be 
illegal  and  void,  and  ordered  it  to  be  taken  off  the  file  and  can- 
celled. Kirwan  v.  Goodman,  9  Dowl.  330.  So,  where  an  insol- 
vent debtor  gave  a  warrant  of  attorney  to  a  cneditor,  to  induce 
him  not  to  oppose  his  discharge,  the  court  set  it  aside,  and 
also  a  judgment  entered  up  on  it,  on  the  ground  of  its  being 
against  the  policy  of  the  insolvent  act.  Jackson  v.  Davison,  4 
B.  &  A,  691,  and  see  Tabram  v.  Freeman,  2  Dowl.  375.  And 
where  a  person,  who  had  taken  the  benefit  of  the  insolvent  act, 
in  order  to  induce  one  of  his  creditors  to  give  him  fresh  credit, 
gave  him  a  warrant  of  attorney  for  both  the  old  and  the  new 
debt,  the  court  set  it  aside  as  far  as  respected  the  old  debt, 
allowmg  the  plaintiff  to  enforce  it  to  the  extent  of  the  new 
debt.  Smith  v.  Alexander,  5  DowL  13,  2  Ear,  8c  TV.  82.  But 
where,  after  taking  the  benefit  of  the  insolvent  act,  the  party 
incurred  a  fresh  debt  with  one  of  his  creditors,  paid  money 
generally  on  account,  and  gave  his  promissory  note  for  the 
amount  of  tlie  balance  of  both  debts ;  and  being  afterwards 
sued  upon  it,  gave  the  creditor  a  warrant  of  attorney :  the 
court  refused  to  set  aside  a  judgment  entered  upon  it,  as  the 
defendant  had  had  an  opportunity  of  pleading  his  discharge,  if 
he  chose  to  avail  himself  of  it.  Philpot  v.  Aslett,  I  Cr. 
M.  86/2.  85. 

Where  a  warrant  of  attorney  is  .given  for  an  usurious  con- 
sideration, if  the  case  be  clear,  the  court  will  order  the  wanant 
of  attorney  to  be  cancelled,  or  will  set  aside  any  judgment 
which  may  have  been  entered  upon  it.  See  Bush  v.  Gouser,  Sir, 
1043.  If  the  usury  be  doubtful  in  point  of  fact,  the  court 
q  3 
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wiU  order  an  iuue ;  Catte  t.  J^ne»,  GNofw  727 ;  bill  not,  if 
the  tlBdcfitt,  on  whkh  tbe  application  iftisadc^  be  oompktaly 
answered.  CoU  t.  6t2(»  7  IToorv,  353.  The  ceuxt  of  Coonnni 
Pleaa  in  one  case,  upon  setting  aaide  a  mnant  of  attooMy  Ibr 
usury,  imposed  on  the  defendant  the  tenaa  of  paying  nhat 
"waa  legally  due  for  principal  and  inttEest ;  but  the  ooort  of 
King's  Bench  haie  since  holden  thsit  they  hnve  no  poaner  to 
impoae  any  siid&  tenas.  Bake/U  ▼•  G^,  ^B.UA,  92. 

A  mnant  of  attorney  given  by  a  nan  to  a  woaaan,  to  ai- 
dace  her  to  live  in  a  state  of  prostitntion  vritii  him,  waahoidai 
-void,  and  the  court  ordered  it  to  be  given  up  to  be  amcrilfd. 
/oaMST.  HoiMm,  1  Tidd.  593. 

Where  a  vranant  of  attocney,  by  theteima  of  the  defcaaaace, 
is  made  expressly  a  dnoge  iqxm  an  ecderiastical  living,  the 
court  will  set  it  aside^  or  any  jadgasent  virhich  naay  be  entered 
upon  it,  it  being  prohibited  by  statute.  FUgkt  r.  StOter^  1  B. 
&  Ad.  673.    See  Colebrook  t.  Loftm,  1  Nev.  &  M.  374. 

The  court  Witt  also  set  aride  a  warrant  of  attorney  given  to 
secure  a  gassing  debt  But  where  the  plaintiff  purdnscd  a  debt 
due  by  the  defendant  to  another,  the  defendant  representing  it 
to  be  a  valid  debt,  and  the  defendant  afterwasds  gave  him 
a  warrant  of  attorney  for  it :  upon  an  sppliaition  by  tbt 
defendantto  set  aside  a  jadgmcnt  entered  uipon  such  warimnt 
of  attorney*  on  the  ground  that  the  debt  was  in  feet  a  ganong 
debt,  the  court  refiised  to  interfere.  Daoiim  ▼.  Ava&im,  1 
B.dtAd.142. 

A  warrant  of  attorney  given  by  a  feme  cofvert  is  void, 
and  the  court  will  set  it  aaide,  or  any  judgment  entered 
upon  it,  even  although  the  dgfendant  have  been  divoiced 
from  her  husband  H  wtemi  et  lAoro.  FaUkmner.  Blmqmre, 
6Af.&'9.73. 

So,  vdxere  a  warrant  of  attorney  has  been  given  by  an  infest, 
tbe  court  wiU  set  it  aride,  or  any  judgment  entered  upon  it, 
it  being  abaohiteiy  void.  Sawmienon  t.  Ifarr,  1  H.  Bf .  75. 
JVUfMty,B»e^M.S,B.  1957.  See  aUo  OlwerY.  Wrndtnge^ 
4  Mea.  ft  W.  650,  enfe,  p.  344.  And  if  another  penon  have 
joined  with  the  infentaa  security,  &&»  the  court  wiU  set  aside 
the  warrant  of  attorn^  or  judgment  as  to  the  in&nt,  aDowmg 
it  to  be  enforced  as  agaimt  the  other  defendam.  Metltms  t. 
Si.  Aubm,  2  W,  BL  1183w  The  court,  however,  wiH  reqare 
the  infency  to  be  made  out  by  dear  evidence,  not  being  tiie 
affidavit  of  the  defendant  himself^  particDhiriy  where  it  appears 
that  the  warrant  of  attorney  was  taken  for  a  valuable  consi- 
deration, without  notice  of  the  defendant  being  an  iafent. 
Weaver  y.  Stoket,  1  Meet,  ft  fT.  203. 

But  the  court  will  not  set  aside  a  waxfant  ctf  attorney  or 
judgment  cm  it,  merely  because  the  defendant  had  rince  be- 
come msane,  and  is  m  confinement  as  such.  Pigg^i  ▼.  fOtteft, 
4  DwL  287,  1  Bar.  ft  W,  518. 


Also,  where  a  peisoii  eatcrs^iiito  s  vwtaat  of  adiBrney  by  a 
fidie  AftAe,  jadgtttnt  may  be  eatcnd  ufp  agaiiMt  him  by  that 
mxme,m4tktc&mtVfTSi»otttl&t!9tl^Bi.  See «6e9e9  v. Slater, 

Abo,  the  deltttdattt  haviiig  glvai  amther  secwif^  fbr  the 
eame  debt,  it  no  grcMOtd  for  settiiig  aside  a  wanant  ol  attorney 
pnpOoxmty  ffnea^  Jnm.2CkU,  423,  SUmfeUL  t.  Sade,  4  Bing, 
194,  Where  thefe  it  ao  asveeneiit  that  the  one  diali  be  sab^ 
8titated'fortlieo13>&.  Nor  will  the  eonrt  set  it  aside,  for  any 
mistake  in  the  stamp  upon  it.  Bartleif  y,  Mantim,  1  Ihwk  N.  C. 
J711. 


CHAPTER  V. 
Trial  and  other  proceedings  to  verdiet, 

sscnoH  I. 
Judgment- as  in- case  of  nonnUt, 

In  what  cnesJ]  Fosmerly,  if  a  plaintiff  ftiOed  to  take  his 
•cause  down  for  trial,  within  the  time  limited  for  tliat  purpose 
by  the  piaetiee  «€  tiie  oonrt^  the  only  remedy  the  defendant 
had  wes  to  takethe  ca»se  hinseif  down  by  proviso. 

Bat  by  8tat«  14  6. 2,  c.  17,  where  any  issue  siiaH  be  joined 
in  any  action  or  suit  at  htw  in  att3rof  his  Majesty's  courts  of 
record  at  Westminster,  or  the  courts  of  0Drham  and  Lancas- 
ter, and  tiK  pliiKtiff  in  any  such  action  shall  n^ect  to  bring 
such  issue  on  to  be  tried^  aeoordlng  to  the  eoune  and  piactice 
of  the  said  cowts  respectivdy,  it  shall  be  lawfhl  foe  the 
joid^es  of  the  ssid  eoorts,  at  any  time  after  such  neglect, 
i^ion  motion  msrie  in  open  eouit  (due  notKe  having  been 
given  tixenof)  to  give  tiie  l&e  )udgaiettt  for  the  defendant  as 
in  cases  of  nonsuit  ;^  unless  the  said  judges,,  upon  just  cause 
and  leaeonslile  terms,  atleiir  any  f^itfaer  time  ibr  the  trial  of 
such  issue ;  and  if  the  plaintiff  shall  ne^eet  to  try  sudi  issue 
within  the  time  so  ailow«d»  then  thesaid  judges  shall  give  such 
judgmentaa  afotcsaid. 

Hus  statute  extends  to  penal  aetions  as  well  as  others; 
Watton  V.  Jaehson,  I  fVUs,  82&;  and  to  sjeetment;  I^oe  v« 
Docker,  6  DouA,  47a;  but  it  does  not  extend  to  replevin,  Short- 
ridge  v.  Hiem,  5  T.  R,  4CM).  Jones  v.  eoneanmn^  3  T.R.  66l, 
Eggletm  V.  Smith,  I  W.  BL  375,  for  the  defondant  there  as 
well  as  the  plaintiff  may  take  down  the  record  without  a  pro- 
viso, both  parties  being  deemed  actors.    So  after  an  action  has 
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abated  by  death,  or  the  like,  the  defendant  cannot  have  judg- 
ment as  in  case  of  a  nonsuit.  CheccH  y.  Poioett,  6  B.  &  C.  253. 
So  pending  a  demuner,  the  oonit  "will  not  give  judgment  as  in 
cue  of  a  nonsuit,  for  not  proceeding  to  triid  upon  the  issues  in. 
fact ;  Butcher  t.  Kierman,  2  Marsh,  364.    MUUm  t.  Griffiths^ 

1  DowL  N.  C.  769 ;  but  where  the  defendant  has  judg:nBent 
on  demurrer  as  to  some  counts  of  a  declaration,  he  may  have 
judgment  as  in  case  of  a  nonsuit  for  the  plaintiflE's  not  pro- 
ceeding  to  trial  of  the  issues  in  fact  as  to  the  other  counts. 
Paxton  V.  Popham,  10  East,  366.  So,  in  an  action  against 
two,  although  one  suffer  judgment  by  default,  yet  the  other 
may  have  judgment  as  in  case  of  a  nonsuit ;  for  the  plaintiff 
in  such  a  case  might  be  nonsuit  if  he  had  proceeded  to 
trial.  Stuart  v.  Rogers  et  a/.,  4  Mees.  ft  fV.  649,  and  see 
Murphy  v.  Donlan,  h  B.  &  C.  178.  Or  there  may  be  judgment 
as  in  case  of  a  nonsuit  at  the  instance  of  one  of  several  defend- 
ants, whether  they  plead  separately  or  not;  for  if  such  de- 
fendant alone  appeared  at  the  trial,  the  plaintiff  might  be 
nonsuit.  Jones  v.  Gibson  et  aL,  5  B.  &  C.  768.  And  the  rule 
in  such  a  case  will  be  for  a  nonsuit  generally,  and  not  merely 
confined  to  the  defendant  applying  for  it.  Sawyer  v.  Hodges 
ei  aL,  10  Law  /.,  470,  ex.  And  the  same  in  other  cased,  where 
the  plaintiff  mi^t  be  nonsuit  if  he  were  to  proceed  to  trial. 
So,  there  may  be  judgment  as  in  case  of  a  nonsuit  in  an 
action  by  an  executor  or  administrator.  Herbert  v.  Keetl,  4 
D.  &  R.  834.  ff^ooUey  v.  Sloper,  2  Dowl.  208.  Pickup  v. 
Wharton,  Id.  388.  So,  there  may  be  judgment  as  in  case  of  a 
nonsuit,  where  money  is  paid  into  court,  and  taken  oat  by 
the  plaintiff.  Doe  v.  Towgood,  2  Dotoi..  404,  unless  the  payment 
be  pleaded  to  the  whole  declaration,  and  the  plaintiff  have  re- 
plied that  he  is  satisfied. 

If  the  plaintiff  carry  down  the  cause  for  trial,  and  obtain  a 
verdict,  which  is  afterwards  set  aside  and  a  new  trial  granted, 
Porzeliusv.  Maddocks,  1  H.  BL  101.  Brough  v.  Scarby,  2 
Har.  &.  JV,  139,  although  the  trial  were  before  the  sheriff; 
Day  V.  Day,  1  Mees.  &  W^.  39 ; — or  if  the  plaintiff  be  nonsuited,, 
and  the  nonsuit  set  aside  and  a  new  trial  granted.  King  \.Pep' 
pett,  1  T.  R.  492..  Doe  v.  fVynne,  1  Chit,  310.  Ashley  v. 
Fiaxman,  2  Dowl.  697  ;  or  in  country,  causes,  if  the  cause  be 
made  a  remanet :  Brown  v.  Rudd,  1  Dowl,  371.  Mewbum  v. 
Langley,  3  T.  R.  1,  and  see  Gadd  v.  Bennett,  2  B.  &  -4.  709  r 
in  these  cases  the  plaintiff  is  deemed  to  have  complied  with 
the  statute,  and  if  he  afterwards  make  defiault  in  proceeding 
to  trial,  the  court  will  not  ^ve  judgment  as  in  case  of  a  non- 
suit, even  although  the  plaintiff  have  again  given  notice  of 
trial,. Hatofey  v.  Sherly,  5  Mowl.  393.      Gt/ter^  v.  Kirklemd, 

2  Dowl,  153,  but  the  defendant,'  if  he  wish  to  havatfae<auise 
tried,  must  proceed  to  trial .  by  proviso.  So  if  the  judge  at  the 
trial  stop  the  cause,  as  one  not.  fit  to  be  tried,  the  court  .will 
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not  afterwards  giye  the  defendant  judgment  as  in  case  of 
a  nonsuit,  for  any  subsequent  default.  Henkin  v.  Gerss,  12 
Eagt,  248.  But  although  a  plaintiff  have  entered  his  cause 
for.  trial,  yet  if  he  afterwards  withdraw  the  record,  the  de- 
fendant may  apply  for  judgment  as  in  case  of  a  nonsuit ;  Bur- 
ton ▼.  Harriaon,  1  Boat,  346  ;  unless  it  has  been  done  for  a  par- 
ticular purpose,  as  for  a  reference  of  the  cause  or  the  like,  and 
the  defendant  or  his  attorney  consent  to  it.  Hanshy  v.  Evans,  4 
Meet,  &  W.  565.  Godfrey  v.  fVade,  6  Moore,  488.  So  in  town 
cause,  if  the  cause  be  made  a  remanet,  and  the  plaintiff  after- 
wards withdraw  the  record,  the  defendant  may  have  judgment 
as  in  case  of  a  nonsuit.  Gadd  t.  Bennett,  2  B.  &  ^.  709.  And 
where  a  cause  was  tried,  and  a  new  trial  granted,  and  the  de- 
fendant then  took  the  cause  down  for  trial  by  proviso,  but  the 
trial  was  put  off  at  the  instance  of  the  plaintiff,  on  account  of 
the  absence  of  a  material  witness,  he  undertaking  to  enter  it 
for  trial  at  the  next  assizes:  upon  his  makmg  de&ult,  the 
court  upon  application  granted  a  rule  for  judgment  as  in  case 
of  a  nonsuit.  Jonee  v.  Pritchard,  2  Tyr.  383. 

It  may  be  necessary  to  add,  tluit  issue  must  be  actually 
joined,  and  all  the  issues,  if  there  be  more  than  one ;  other- 
wise the  defendant  cannot  move  for  judgment  as  in  case  of  a 
nonsuit.  And  therefore  where  the  genend  issue,  or  any  other 
plea  concluding  to  the  country,  has  been  pleaded,  but  the  simi- 
liter has  not  been  added,  judgment  as  in  case  of  a  nonsuit 
cannot  be  given;  Martin  v.  Martin,  2  Btng.  N.  C.  240.  GiU 
more  v.  Melton,  2  DowL  632.  Broum  v.  Kennedy,  Id,  630. 
Seabrook  v.  Copi?,  Id.  691.  Smith  v.  Rigby,  3  Dowl,  705. 
Bro(^  v.  Lloyd,  1  Mees.  &  fV.  552.  Richards  et  ux.  v.  Middleton, 
1  Man,  &  Gr.  53 ;  and  a  similiter  intituled  in  a  wrong  cause» 
is  as  none,  for  this  purpose.  jRay  v.  Good,  5  Dowl.  295.  And 
where  there  are  two  or  more  defendants,  the  issue  must  be 
complete  as  to  all,  before  any  of  them  can  move.  Crowther  et 
al,  y.  Brandon  et  al,,  8  Laiw  J.,  225,  cp.  But  it  is  not  necessary 
that  the  issue  should  be  made  up  and  delivered ;  if  it  be  joined, 
it  is  all  that  is  required.  Heath  v.  Boxall,  7  Dofvl,  19. 
.  Also,  it  may  be  necessary  to  observe  that  by  R.  6.  H.  2  W. 
4,  s.  69,  "  no  motion  for  judgment  as  in  case  of  a  nonsuit  shall 
be  allowed,  after  a  motion  for  costs  for  not  proceeding  to  trial 
for  the  same  default."  But  if  after  a  rule  for  these  costs,  the 
plaintiff  be  guilty  of  a  new  default,  by  allowing  another  term 
to  pass  without  giving  notice  of  trial,  the  defendant  may  move 
for  judgment  as  in  case  of  a  nonsuit.  Smith  v.  Pole,  5  Mees.  & 
fV.  491.    Dyke  v.  Edwards,  2  Dowl,  53. 

In  town  causes.']  In  town  causes,  the  plaintiff  is  not  bound 
to  proceed  to  tiial  in  the  same  term  in  which  issue  is  joined ; 
and  therefore. the  motion  for  judgment  as  in  case  of  a  nonsuit 
cannot  be.  niftd&  until  the  thivd  term  inclusive,  Munt  v.  7Ve* 
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mammtdo,  4T,R.  U7.  Bflfeir  ▼.  Newmm,  1  H,m,  IS. 
fVmi^T.  SkBU§,  IH.BL  2t2.  Dtt  CMc  ▼.  LaAtoiK,  2  £. 
BJ.  556.  iiMii.  3  D9wl.  122.  6flf€t>.  Arrr,  1  DowL  37Cr. 
Fierttm  ▼.  Ctoncn,  6  Doint.  507.  Ttanat  ▼.  Joneff.  7  AL  712; 
HeOeiY.MUd,  1  l>n0l.  JV.  C 668,  wteiB soliee  of  triidbMe 
been  gben,  ind  ki  tluit  ctie  joia  maif  mow  for  tkut  nrie  in  ite 
teim  nert  ofterthcrtttnigg  or  Mrimi  fMnwrhteJiwidmotica  nt 
gi^en,  Hofr.HmKil,  2  Jtao  Jfo^.  397.  JEfowell  t,PMbMI» 
8  Bii^g>.  272.  JDMMstey  ▼.  iHdbvvlMii»,4i)ov/.  13, 1  Har.itW. 
367,  even  aldiou^  tiM  notloe  be  gHen  totller  tiMb  iofeqoiped 
bythopnusticeoCtlieeoiirt.  HaweUy.  Pmtiett,  •  Biiig'.  272. 
Mayy.JA(t6<«ul,  5irfMi.lfcir.493.  SeeOmgery.  B%*^  5 
Doioi.  235^  i0M6.  com.  iS^ff  Oev^e  T.  MOmW^  5  JMo^.  iV.  C. 
120.  AndonteuejoincdiavieitioiiisdeeniedflDiooaeoftlio 
following  tern,  in  this  mpcck ;  and  theiefemif  iMoe  be  joined 
in  Hilvy  vaciition,  tills  is  tlie  nuM  n  if  Itiipeie  joineBl  in  Ei^ 
tenn,  and  tiie  defendant  camot  mofe  for  jw^pment  an  in  ease 
of  a  nonsuit  until  MichaeinMS  tenoa.  Dee  t.  Margfove,  I  Mmk,  It 
Gr.  334.  Duggan  T.  WUbraham^  Id,  240.  Bnifo  ▼.  Omtii, 
2  JHeeg,  at  IT.  76.  Gwgh  ▼.  It'Mte^  /d.  363.  ffimgnve  y. 
jfsdwn,  2  DmL  379.  But  if  notifle  of  trial  Mnve  ~ 
given  for  a  stetings  in  temiy  and  deftode  be  made,  tbe  < 
cninot  nove  for  jodgment  aoin  eaoe  of  a  nonatdt  in  the  i 
tenn,  bat  must  wait  until  the  term  fMlowfaig;  tmmof  ▼. 
num,  I  Cr.9tM.  494.  Mankal  t.  Awter,  2  /d.  213.  Qrtppet 
v.  Ld.  TVmpJtffmifv,  5  Doml,  400.  JUspfey  ▼.  PknttM,  1  GttU, 
1.58;  tbe  genend  rule  beiqg,  that  yon  cannot  nove for  the 
rule  in  the  same  tenn  in  whidi  the  ddkult  is  nnde.  l¥eid^  ▼. 
Maqfarlane,  2  Dowl.  2l§.  But  wheie  the  dcfendaoea  nttomey 
had  agreed  to  take  abort  notier  of  trial,  erto  go  to  trial  wUh- 
out  notice,  and  botii  partleo  attended  at  tte  aasiacs  with  their 
witnesses,  but  the  phdntilTs  nttemey  did  not  enter  the  eane 
for  trial :  the  coort  hdd  that  this  wan  not  equi^ndent  to  no- 
tice, and  that  as  the  plaintiff  was  not  otheiwise  booad  by  the 
pnctioe  of  the  court  to  proceed  to  trial  at  those  asitees^they 
could  not  give  tiie  defendmt  jodgment  aa  in  ease  of  s  noonait. 
I>wme»v,  Onm,  2  Cinmp,  9^1,466.  And  on  the  otlier  hand, 
where  a  defendant  nuty  nwve,  the  phdntiff  cannot  deprive  him 
of  his  right  to  do  so,  by  giving  hhn  notice  of  trial,  .Smedl^  v. 
CkrifHe,  2  DmoLl^^ 

But  althoogh  a  defendant  aaay  move  wltiiia  tiie  time  hmt 
mentioned,  he  is  not  bound  to  do  so ;  but  jndgmtntnsincaie 
of  a  nonsuit  may  bemoved  for,  althon^  seven  or  ei^  J90» 
may  have  elapsed  since  issue  joined  ;  Crmneir  v.  Brmen,  4  Dmri, 
288.     CurHs  v.  Tabram,  Id,  600,  1  Har.  &  W.  645. 

In  country  eente9.2  In  a  country  cause,  if  isflne  be  joined  in 
an  issuable  term,,  the  plaintiff  is  not  bonnd  to  proceed  to  trill 
at  the  next  assizes;  and  therefore  «  motion  oauot  be  made 
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for  judgment  as  in  ease  of  a  movmat,  lavti!  ^e  term  alter  tke 
second  aaaoea,  HaO  ▼.  Buduamm,  2  T.  it  734.  i8iiiion«  ▼. 
Prikm^ham,  I  Tpr.  501.  DwtgUn  ▼.  ffhrn,  4  D9wi,  559,  I 
Har.hW.^ei.  mmsm r,  Dwi9,  &  Bing.  N.  C.  237.  Per 
Cur,  in  Evans  t.  Barnard^  6  Dawl.  3^,  fRdSesf  nollee  of  tnai 
hvre  been  given.  AnA  tbe  asrae,  ^eie  tiie  iisiie  is  jeiiiecl  ia 
the  vacation  before  an  issiiable  fenn,  an  i»iie  joined  in  vnca- 
tion,  being  deemed  tte  same  as  if  joined  in  tke  fc^wfng  terra. 
Dore  V.  Hoyden,  6  Af«e9.  ft  ^.  696.  Harrism  t.  Wimanu,  6 
Dow^.  772.  Downa  t.  Bosfoc^  9  Id.  241.  56e  Lwfer  v.  VeH' 
tm,  7  /ci.  691,  and  WiUiams  ▼.  Edwards,  1  Cr.  M.  ft  JR.  583 
eonf.  Bat  if  issue  be  joined  in  Mieiiaeiwas  or  Etaftef  term, 
then  if  tKe  plaintiff  do  not  proeeed  to  tfiadl  at  tti*  next  asoses, 
70a  may  move  for  jodgment  as  in  caseof  anonsmt  in  the  term 
next  foOovring.  Apperley  t.  Mmvt,  6  IkwL  505.  £hath  t. 
BoxaU,  7  Jd.  19.  And  the  same,  where  issue  is  joined  in  the 
vacation,  before  a  nonissmdUe  tetm.  Boons  v.  Barnard^  3 
Mees.  &  W.  276. 

UpmawrUeftrud.'}  faieflRi8es.v*iliek  maybe  tried  before 
the  sheriff,  ace.  under  a  writ  of  trial,  as  aU  the  proceedtegs 
pvepantory  to  tSie  trial  »e  left  in  tiie  same  situation  99  before 
tht  statute,  tiie  defMbmt  may  move  for  judgment  as  in  ease 
of  8  nonsuit,  in  tiie  same  manner  as  in  onfinary  cases^  WaOs 
V.  Redmayne,  2  DotffL  508;  Harwood  v.  Boberts,  Id,  534. 
And  tiierdtoce  in  a  eountry  eanse,  wiKre  issue  waa  joined  m 
June,  and  an  order  obtained  for  s  trnd  before  the  &erii^  it 
was  hdden  timt  a  motion  in  Mchaelmas  term  for  judgment 
as  m  case  of  a  nonsuit  vms  too  enty,  dthough  there  had  been 
two  ftittmgs  at  the  idienff's  eourt  since  issue  joined,  at  vrhich 
the  cause  miglit  Ittve  been  tried.  Bvttenoorth  v.  CroMree,  I 
O.  M.  &A.519.  Harle  Y.  Wilson,  3  Dowl.  65S,  I  Gale,  139, 
And  in  a  town  cause,  where  the  Issue  was  joined  in  Easter 
term,  and  notice  of  trial  was  ^ven  for  tiie  sittings  after  that 
term,  and  on  the  same  day  an  order  for  a  vmt  of  trial  was  ob- 
tained, but  no  notice  of  trial  before  the  sheriff  was  given: 
upon  an  application  for  judgnient  as  in  case  of  a  nonsuit  in 
Wnity  term,  Patteson,  J.  granted  a  rule  nisi,  whiciivras  after- 
wards made  absohite.  MuUins  ▼.  Bishop,  3  DowL  557.  And 
the  same,  where  notice  of  trial  before  the  sheriff  has  been 
given.  But  merdy  obtuning  an  eider  for  a  vmt  of  trid  has 
no  effect  in  lessening  the  time  the  plaintiff  would  otherwise 
luKve  for  proeeedhig  to  trid,  provided  he  have  not  also  given 
notice  of  trial.  Also  after  the  plaintiff  has  once  proceeded  to 
trial  before  the  Aeriff,  tiiough  the  -verdict  be  afterwards  set 
aside  and  a  new  trial  granted,  the  defendant  caimot  afterwards 
^ve  judgment  as  in  case  of  a:  nonsuit ;  but  if  he  wish  to  have 
the  cause  tried,  he  must  proceed  to  trial  by  proyiso.  Day  v. 
Oay,  4  Dowl.  740.    Carone  y,  Qarmentt  1  Hodg.  74.    Also^ 
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where  notice  of  trial  haa  been  given  for  a  day  in  term,  how- 
ever early  in  the  term  it  may  be,  and  default  be  made,  the 
defendant  cannot  make  his  motion  during  that  term,  bat  must 
defer  it  to  the  next.  Begbie  v.  Grenville,  2  DowL  238.  Len- 
ney  v.  PouUer,  3  Dowl.  650. 

If  the  court  discharge  the  rule,  upon  a  peremptory  under- 
taking to  try,  it  is  usually  upon  an  undertaking  to  try  at  the 
next  usual  court-day  to  be  holden  for  that  purpose,  Maddeley 
▼.  Batty,  3  DwdL  205,  or  the  court-day  next  after  a  fixed 
time. 

The  rule.']  The  rule  is  a  rule  nisi,  and  is  obtained  upon  an 
affidavit  stating  either  the  time  at  which  issue  was  joine4, 
and  that  the  plaintiff  has  not  since  proceeded  to  trial,  or  that 
the  plaintiff  gave  notice  of  trial«  and  that  he  has  not  since 
proceeded  to  trial  in  pursuance  of  his  notice ;  and  in  this 
latter  case,  if  it  be  intended  to  apply  for  the  costs  of  the  day, 
upon  this  rule  being  discharged  on  a  peremptory  undertaking, 
the  affidavit  should  also  state  that  the  notice  of  trial  was  not 
countermanded  in  due  time,  and  should  show  that  costs  have 
been  incurred.  If  the  affidavit  state  that  notice  of  trial  was 
given,  it  is  immaterial  if  it  omit  to  state  that  issue  was  joined. 
Corbyn  v.  Heyworth,  6  Dowl.  181.  The  statute  requires  notice 
to  be  given  to  the  plaintiff;  and  formerly  in  the  Common 
Pleas  notice  of  motion  was  required  to  be  given,  but  in  the 
other  two  courts  the  rule  nisi  was  deemed  sufficient  notice 
within  the  meaning  of  the  statute.  But  now,  by  R.  G.  H. 
2  W.  4,  s.  68,  "  a  rule  nisi  for  judgment  as  in  case  of  a  non- 
suit, may  be  obtained  on  motion,  without  previous  notice : 
but  in  that  case  it  shall  not  operate  as  a  stay  of  proceedings." 
In  practice  it  never  is  drawn  up  with  a  stay  of  proceedings. 
Jrcher  v.  Smith,  9  Dowl.  99. 

Formerly,  also,  it  was  necessary  that  issue  should  be  en- 
tered on  record,  and  you  were  obliged  to  rule  the  plaintiff  to 
enter  it,  before  you  could  make  this  motion.  But  now  by 
R.  G.  H.  2  W.  4, 8. 70,  "  no  entry  of  the  issue  shall  be  deemed 
necessary,  to  enable  the  defendant  to  move  for  judgment  as  in 
case  of  a  nonsuit." 

The  rule  cannot  be  moved  for,  after  a  motion  for  costs  of 
the  day  for  not  proceeding  to  trial;  R.G.H.  2  W,  4,  s.69; 
unless  it  be  for  a  subsequent  default.  Ante,  p.  349. 

Cattse  shown  against  it.']  The  cause  shown  against  the  rule, 
either  proves  that  the  case  is  not  such  as  to  entitle  the  de- 
fendant to  judgment  as  in  case  of  a  nonsuit  at  all,  or  shows 
some  excuse  for  the  plaintiff's  not  having  proceeded  to  trial 
within  the  time  limited  for  that  purpose  by  the  practice  of  the 
court.  If  for  instance  no  issue  have  been  joined,  or  if  the 
application  be  made  too  soon,  or  if  the  plaintiff  have  already 
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complied  ^th  the  statute  by  taking  the  cause  down  for  trial, 
although  the  verdict  or  nonsuit  have  been  set  aside, — in  these 
and  other  cases  which  we  have  already  considered  (ante, 
pp.  348, 349,)  the  court  will  discharge  the  rule  unconditionally, 
and  often  with  costs.  So,  if  the  reason  for  the  plaintiff's  not 
having  proceeded  to  trial  have  been,  that  he  was  restrained 
from  doing  so  by  injunction.  Anon.  1  Chit.  280,  n.,  or  by  the 
debt  being  paid  for  which  the  action  was  brought.  Monk  v. 
Bonham,  2  Cr.  &  M.  430.  Elias  v.  Elias,  9  Dowl.  104,  or  the 
action  otherwise  settled,  Payne  w.  Haredale,  I  Dowl.N.  C.  552, 
or  the  like,  the  court  will  discharge  the  rule  unconditionally, 
without  any  undertaking  to  try  at  another  time ;  and  sometimes 
with  costs,  Elias  v.  EUas,  supra.  Smith  v.  Joy,  2  Dowl.  410. 
But  where  in  ejectment,  defended  by  the  tenant's  landlord,  the 
lessor  of  plaintiff  alleged  as  an  excuse  for  not  proceeding  to 
trial,  that  the  tenant  had  delivered  up  possession  to  him :  as 
this  did  not  appear  to  have  been  done  with  consent  of  the 
defendant,  the  court  refused  to  discharge  the  rule  without  a 
peremptory  undertaking.  Doe  v.  Dyos,  2  Cr,M.  &  12.  60.  See 
Greensktde  v.  Young,  I  Gale,  46.  Where  the  defendant  or  his. 
attorney  have  by  any  act  of  theirs  prevented  the  plamtiff  from 
proceeding  to  trial,  or  induced  him  not  to  do  so,  if  he  after* 
wards  obtain  a  rule  nisi  for  judgment  as  in  case  of  a  nonsuit 
for  that  default,  the  court  wiU  discharge  the  rule  uncondi- 
tionally, and  usually  with  costs.  See  Rendell  v.  Bailey,  2  DowL 
113.  Grey  v.  Hutchins,  3  Dowl.  414.  Watkins  v.  GUes,  4 
DowL  14.  Partridge  v.  Slater,  5  Dowl.  68.  Howdl  v.  Jacobs, 
Id.  394.  Jenkins  v.  Charity,  2  DowL  197.  Doe  v.  Lord,  Id, 
419*  See  also  Cocker  v.  Shuttleworth,  9  DowL  321.  Alford 
T.  FeUowes,  Id.  326.  But  it  is  no  ground  for  discharging  such 
a  rule  unconditionally,  that  the  action  was  commenced  and 
carried  on  by  an  attorney,  without  any  authority  from  the 
plaintiff;  Barber  v.  Wilkins,  5  DowL  305 ;  if  such  be  the  fact, 
the  plaintiff  may  have  his  remedy  over  against  the  attorney ; 
and  in  one  case,  under  such  circumstances,  the  court  enlarged 
the  rule,  and  granted  the  plaintiff  a  rule  against  the  attorney, 
to  show  cause  why  he  should  not  pay  the  costs.  Mudry  v.  NeW' 
man,  1  Cr.  M,  &  R.  402.  Nor  is  it  any  ground  at  all  for  dis- 
charging the  rule,  that  the  plamtiff,  being  proceeding  against 
the  diefendant  both  at  law  and  equity,  was  put  to  his  election, 
and  elected  to  proceed  in  equity.  Johnstone  y.  Pring,  9  DowL 
395. 

In  cases  where  the  defendant  would  otherwise  be  entitled  to 
judgment  as  in  case  of  a  nonsuit,  if  the  plaintiff  state  a  rea- 
sonable excuse  by  affidavit  for  not  having  proceeded  to  trial, 
the  court  will  discharge  the  rule,  upon  a  peremptory  under- 
taking to  try  at  the  next  assizes  or  at  the  sittings  after  term. 
See  Cook  v.  Brookes,  1  DowL  N.  C.  504.  A  slight  excuse 
will  in  general    be  deemed  sufficient  for  a   first  default; 


364  Jwi§mnia»m€am^Nuumii. 

SSce  the  role  al^otate.  ^<**««  ^-  Sf'^S!^  rf  ftS^ 

the  Buie  ot  ikt  witoew  ihoiild  be  ^»d  fa  ^L!rS^ 

the  wftiies.,  if  he  trew  i«ie«t,  coold  Mt^ 

to  gire  evhkDce,  the  coort  in  *  p«^  •^  Wh«toS^ 

stated  thTth.  broto,  ^  -S?*^'^^?!?^^ 
thinkiiv  ttait  bjr  h«i  teettaumy  he  ■^"S^^^^^S 
topeSttet,  retard  to  gi^e  evidence  la^^ 

el^  for  not  pmeedhis  to  to-*' ^l^If^^Eli^tS* 
jndgmentas  in  oee  of  a  i»n«i«t,  "W^*^  t^STIffioSJ 
the  brote-.  KriiUlty  .woW  not  c^^  for  to^ 
T.5^ii«r,7r.ll-178.    So,thatttoi>l«itiir7n»^ft<^f^^^ 


^ ^^ ^ poverty  < 

«mdMit,wiabeaiiideik«wiee,ifitnppm 
did  not  know  of  it  nMft  titer  action  hroa^<  *"!^-  Set 
fttiuoii,  2  1>M0<.  671.  SmMi  y.  Dmrim,  1  ^«^  *  ^:  ^t' 
Wmmnight  ▼.  Otttom  9  Boml.  108.  »*«•  ▼•i^*f«'»-^- ^ 
Topping  T.  Bwwn,  «.  682.  Fkider  ▼.  Orwp,  4  Dwrf.  ^^ 
an  affidavit  of  mere  heanny  npon  tiie  eubiect, »  not  8<uB«3enc. 
Stfrne^T.  Amor,  6  Mew.  It  >r.814.  Miumy^  ffmammm,  7  W- 
146.  JiMlMT.AaMirt,  lDoii'I.N.C.771.  Iniodicnaeatte 
court  naoally  lecommewl  the  partits  to  eB*er  a  f«  ynoowWf 
and  if  the  phu«tiif  win  not  oooeent,  he  iwiit  i^e  a  peiwajMiy 
undertaking;  if  the  defendant  rcfoie,  the  coort  wm  docMege 
the  mle,  and  sometimts  with  corts.  SMUmd  ▼.  Hsudenja, 
4  Afeet.  ft  J^F.  687.  GmgtU  ▼.  Baai^  1  Mai^  &  ^  ,S' 
Faattacry.  H^»t<latf,l4L472.  ig«  Swilik  Y.  Badcac*,  5  J>Bi*. 
91.  BatthemMrffeneyoTpowertyof  the  phantiff  i>  noo^ 
case;  Fredthmm r, Rmgt,  4  D9wL  90.  Ckatbf  v* Pf»le,  I  *^- 
If.  fcH.  621;  akthooi^  a  nwne  tenqpoiary  wast  of  fa*  J^ 
iMr^ndT.Anft^  4  JfeM.lt  IT.  108;  and  wlKie  aome  cdKf 
excoae  wn  na^e,  and  the  pfadatiC  offteed  a  pereaqitorj  t* 


to  giv^  not  only  a  peremptory  nndfitakiitg,  hat  elao  eceifldcy 
*»  OMte.  Niekoimn.  ▼.  JWa^  l  Bmr,  It  IT.  21U    TWplw  ▼• 
™r***2f'  ^^«»*«^-»l*-    See  Sohmmv.Le^,9l>ti^ 
XfJ^^*^  the  phdatiir  wididtew  his  reco^ 
mendationof  his  coons^  that  tfaa  canse  should  be  tried  1»  « 
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ipecud  jury,  this  was  holden  to  be  a  sufficient  excuse.  W^uer 
▼.  Roe,  3  Vowl,  589.  Where  a  severe  domestic  alRiction  had 
prevented  tb»  pbdntifTs  attomey  from  proceeding  to  trial,  it 
WIS  holden  a  sufficient  excuse.  Weak  y.  Cathway,  1  Price, 
631.  Where  the  excuse  was,  that  the  plaintiff  being  on  a 
journey,  and  not  letuming  until  the  day  before  the  assises, 
the  attomey  could  not  prepare  his  hrieii  in  time  to  proceed 
to  trial  at  those  aasiises,  the  court  held  that  the  excuse, 
though  slight,  was  suffident.  Stcne  t.  Farey,  1  Bast,  544. 
That  there  was  another  action  pending,  and  then  in  the  new 
trial  paper  for  argument,  whidi  would  decide  the  point  in  liti- 
gation between  the  parties,  has  been  deemed  a  good  excuse 
for  not  proeeedmg  to  trial,  even  after  a  peremptory  under- 
taldng;  De  Rtiizen  t.  Rkhardi,  I  Har.  &  W,  210;  but  the 
affidavit  most  disclose  the  name  of  such  cause,  and  show  the 
point  in  diqmte  in  both.  Wpm  ▼.  BOhnan,  6  Taimt,  122. 
And  the  coivt  usually  make  no  disdnction  between  penal  and 
other  actions  in  this  respect.  Per  Ld.  Kenyen,  Stone  ▼.  Farey, 
1  Eatt,  554.  Where  the  plamtiff  had  acted  unfldrly  to  the 
defendant,  by  refusing  to  consent  to  the  examination  of  a 
witness  upon  interrogatories,  who  was  going  abroad,  the 
court  made  the  rule  absolute  for  judgment  as  in  case  of  a 
nonsuit  although  the  excuse  offieared  was  such  as  under  other 
dfcomstances  would  have  been  deemed  sufficient.  AlmgiU  t. 
Pierton,  1  B.  &  P.  103.  If  the  rule  be  discharged  on  an  affi- 
davit  which  is  fake  in  fiM:t,  the  court  will  not  afterwards  open 
it,  upon  an  affidavit  disproving  the  statements  in  the  former 
one.  Davit  t.  Cettie,  3  T.  R.  405. 

By  R.  6.  H.  2  W.  4,  s.  69,  "  the  court  on  dischargmg  a  rule 
for  judgment  as  In  ease  of  a  nonsuit,  may  order  the  phdntiff 
to  pay  the  costs  of  not  procee^Kng  to  trial;  but  the  payment 
of  audi  eosts  shall  not  be  made  a  condition  of  discharging  the 
rale/'  The  defendant* a  affidavit,  in  strictness,  should  show 
that  costs  have  been  incurred ;  Ray  t.  Sharp,  4  Dowl,  354  ; 
bat  the  counsel  usuaRy  indorse  on  their  brieft  "  costs  of  the 
day,  if  any,"  whether  it  appear  from  the  affidavit  that  sudi 
costs  have  been  incurred  or  not.  See  Doe  r.  Owen,  I  Meet,  ft 
W,  322.  But  if  the  rule  for  judgment  as  in  case  of  a  nonsuit 
be  made  absolute,  it  is  unnecessary  to  move  for  or  mention 
the  costs  of  the  day ;  for  these  costs  form  part  of  the  costs  of 
the  nonsuit.  SeeJokmon  t.  Si$Hth,  I  Dowl.  421. 

Care  must  be  taken  to  draw  up  this  rule,  before  default  is 
made  in  the  undertakfaig,  eee  GingeU  ▼.  Bean,  I  Man.  &  Or. 
50,  and  to  serve  it  on  the  plaintiiPs  attorney  in  time  to  enable 
hhn  to  go  to  trial  according  to  his  undertaking.  Sawyer  ▼. 
Thompson,  11  Law  /.,  90,  ex.,  9  Meet.  &  JV.  248. 

The  undertakh^,Sre,  and  how  complied  with,  Sre,"}  When  the 
rule  comes  to  be  discussed  before  the  court,  if  they  discharge 
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it,  they  may  do  so  upon  such  terms  with  respect  to  either 
party  as  they  think  fit.  When  they  discharge  it  upon  a 
peremptory  undertaking,  they  sometimes  annex  other  terms 
to  it :  as  where  it  appwed  that  the  plaintiff  was  insolvent, 
and  had  assigned  his  property  to  trustees,  who  had  the  con- 
trol of  the  action,  the  court  obliged  him  not  only  to  give  a 
peremptory  undertaking,  but  also  to  give  security  for  costs. 
Nicholson  ▼.  MUne,  1  Har.  &  fV.  211,  and  see  ante,  pp.  247, 248. 
On  the  other  hand,  where,  in  an  action  against  an  executrix, 
who  had  pleaded  the  general  issue  and  plene  administrovit,  the 
plaintiff,  in  showing  cause  against  a  rule  for  judgment  as  in 
case  of  a  nonsuit,  expressed  a  wish  to  take  judgment  quando, 
8fc.  on  the  latter  plea,  instead  of  denjring  it  as  he  had  already 
done,  and  offered  a  peremptory  undertaking  to  proceed  to  trial 
on  the  general  issue:  the  court  allowed  this  to  be  done, 
although  the  defendant  objected  to  it.  Lucas  v.  Jenner,  2  DowL 
64.  Where  the  insolvency  of  the  defendant  is  the  excuse  for 
not  proceeding  to  trial,  we  have  seen  {ante,  p.  354},  that  if 
the  defendant  refuse  to  consent  to  a  9tet  processus  the  court 
will  discharge  the  rule  unconditionally.  But  the  court  cannot 
order  a  peremptory  undertaking  to  try  before  the  sheriff,  where 
the  debt  indorsed  on  the  writ  exceeds  20^,  although  the 
plaintiff  by  his  particulars  claim  a  less  sum ;  at  least  not  with- 
out having  the  writ  previously  amended.  Prodsham  v.  Round, 
I  Har.  &  W.  677. 

An  undertaking  to  try  at  the  assizes,  is  complied  with,  by 
duly  entering  the  cause  for  trial  with  the  judge's  marshal ;  and 
if  the  cause  be  afterwards  made  a  remanet,  without  the  fault 
of  the  plaintiff,  the  court  will  not  grant  a  peremptory  rule  for 
judgment  as  in  case  of  a  nonsuit  against  him.  But  in  town 
causes,  a  plaintiff  is  not  deemed  to  have  complied  with  the 
undertaking,  by  merely  passing  the  record  and  entering  the 
cause  for  trial,  but  he  must  continue  to  keep  the  record  and 
jury  process  in  a  state  for  trial,  until  the  court  come  to  the 
cause  in  its  turn.  If  it  then  be  made  a  remanet,  for  some 
cause  not  within  the  control  of  the  plaintiff, — ^as  if  it  be  made 
a  remanet,  because  there  is  no  time  to  try  it.  Anon.  TV.  1818, 
JVf.  S.  B.  3072,  or  the  like, — the  court  will  not  give  the  defen- 
dant a  peremptory  rule  for  judgment. 

If  however  the  plaintiff  fail  in  complying  with  his  undertaking, 
the  defendant  may  move  for  judgment  against  the  plaintiff  as 
in  case  of  a  nonsuit,  for  not  having  proceeded  to  trial  in  pur- 
suance of  his  peremptory  undertaking,  even  in  cases  where  the 
trial  was  to  have  been  before  the  sheriff;  Willis  v.  Oakley,  C* 
D(nvl.166;  and  see  Sef  y,  Adams,  7  Dowl,  672;  and  which 
rule  is  obtained  on  an  affidavit,  stating  the  first  rule,  stating 
and  annexing  the  rule  discharging  it  and  the  undertaking,  and 
stating  that  the  plaintiff  has  not  since  proceeded  to  the  trial 
of  the  cause.   See  the  frnm  in  the  Appendix.     This  is  a  rule 
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absolute  in  the  fint  instance,  in  all  the  courts ;  see  fViUianu  v. 
Edwards,  3  Dowl.  660.  R,  H.  1  Vict.  C.  P, ;  and  therefore  the 
plaintiff,  if  he  have  a  sufficient  excuse  for  not  having  proceeded 
to  trial,  should,  early  on  the  first  day  of  term,  and  if  possible 
before  the  defendant's  rule  is  moved  for,  move  for  a  rule  nai 
to  enlarge  the  peremptory  undertakiug.  And  if  default  be 
made  in  the  term,  this  rule  may  be  moved  for  in  the  same  term. 
Ashtan  V.  Johfuione,  8  DowL  299.  If  however  the  defendant's 
role  be  actually  drawn  up,  the  plaintiff,  besides  moving  to  en- 
large  the  undertaking,  should  also  move  at  the  same  time  that 
the  defendant's  rule  should  be  discharged.  See  Chanington  v. 
Meatheringham,  4  Dowl.  479.  Ward  v.  Turner,  5  DowL  22, 2 
Har.  ft  W,  90.  See  Kelly  v.  Flint,  5  Dowl,  293.  In  the  Com- 
mon Pleas,  however,  the  rule  is  nut  only,  JVhaUey  v.  FoUowes, 
I  Hodg,  77,  and  the  plaintiff  therefore  has  an  opportunity  of 
showing  any  cause  he  may  have  against  it. 

Where  the  cause  has  been  made  a  remanet,  without  the 
fault  of  the  plaintiff,  as  above  mentioned,  this  has  been  deemed 
a  good  ground  to  enlarge  or  show  cause  against  the  rule.  Ante, 
p.  356.  So  where  the  cause  was  set  down  for  the  sittings  after 
term,  but  as  there  was  no  prospect  whatever  of  it  being  then 
tried,  the  plaintiff  omitted  to  carry  in  the  record  to  the  mar- 
shal's office,  the  court  held  that  this  was  sufficient  to  prevent 
the  defendant  from  applying  for  the  peremptory  rule.  Cope  v. 
Holt,  I  D.  &  iS.  180.  Where  after  the  plaintiff  had  given  the 
peremptory  undertaking,  the  defendant  paid  him  the  debt  and 
costs,  this  of  course  was  held  a  good  ground  for  moving  to 
discharge  the  peremptory  undertaking ;  but  the  plaintiff  having 
applied  also  to  have  a  stet  processus  entered,  the  court  said 
that  they  could  not  compel  the  defendant  to  do  so,  as  that 
could  only  be  done  by  consent.  Shrimpton  v.  Carter,  3  Dowl. 
648.  In  a  special  jury  cause,  for  not  setting  out  tithes,  the 
absence  of  eleven  of  the  special  jurors  was  deemed  good  cause 
for  the  plaintiff's  not  trying  the  cause,  and  the  court  discharged 
the  peremptory  rule  for  judgment  as  in  case  of  a  nonsuit. 
Master  v.  Milner,  1  Bing.  70.  So,  the  absence  of  a  material 
witness,  at  the  time  the  plaintiff  should  have  proceeded  to  trial 
in  pursuance  of  his  undertaking,  has  been  deemed  a  sufficient 
ground  for  moving  to  enlarge  it ;  Montfort  v.  Bond,  2  DowL 
403.  See  fVyatt  v.  Nicholas,  9  DowL  327  ;  but  the  court  in 
another  case  refused  to  enlarge  the  undertaking,  where  the 
plaintiff  did  not  proceed  to  trial,  because  his  principal  witness 
was  fearful  that  his  testimony  might  prejudice  his  interest  in  a 
matter  then  before  the  House  of  Lords.  Muston  v.  Tabard,  2 
Har,  &  W.  138.  So,  where  the  plaintiff,  who  conducted  his 
cause  in  person,  had  attended  the  court  several  days  when  it 
was  expected  to  come  on,  but  was  arrested  on  the  last  of  these 
days  whilst  returning  to  his  house,  and  was  absent  and  in  cus- 
tody at  the  time  the  cause  was  called  on  and  struck  out  of  the 
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pAper:  the  ooart  hdd  this  to  be  a  good  ground  for  dischaigiiig 
Ite  peremptonr  rule.  Pitt  ▼.  Evant,  2  DowL  226.  So,  vrhere 
the  trial  wo  prerented,  bf  the  pUuntiirB  attorney  abaccmdiiig, 
the  eoQit  enlarged  the  peremptory  undertaking.  Bokot  v. 
Hughei,  1  Chit.  279.  So,  where  m  the  hurry  of  business  the 
notice  of  trial  was  delivered  alittle  too  late,  and  the  defendmt, 
by  ofegectlngto  and  returning  it,  prevented  the  plaintiff  from 
proeeeding  to  trial,  the  court  held  it  to  be  a  sufficient  ground 
to  dischaige  the  poemptory  role.  CharringUm  t.  Meaihering^ 
ham,  4  DowL  479.  So,  where  another  cause  was  pending,  to 
try  the  sane  right,  and  was  in  the  new  trial  paper  for  argu- 
ment, and  the  plaintiff  when  he  gave  the  peremptory  under- 
taking supposed  that  the  case  would  be  argued  bef<Mrehe  would 
have  to  proceed  to  trial :  Williams,  J.  held  thw  to  be  a  good 
ground  for  diseiiaiging  the  former  undertaking,  upon  his 
entering  into  another  to  try  at  the  next  asnzes ;  De  Rutzm  v. 
Bickard§,  1  Har.  &  9V.  210;  but  the  aftdavit  in  such  a  case 
nnist  state  the  name  of  the  other  case  pending,  and  tlie  points 
arising  in  both  cases.  IVynn  v.  BeUman,  6  Tatmi,  122.  So 
where,  in  consequence  of  several  other  causes  being  refoired, 
the  cause  was  called  on  at  a  time  when  the  plahitiff's  vrit- 
nMses  and  the  defendant's  counsel  were  absent,  and  upon  the 
plaintiff  declining  to  withdraw  the  record,  the  cause  was  stiuck 
out :  Coleridge,  J.  allowed  the  peremptory  undertaking  to  be 
enlarged.  Sason  v.  Swabey,  4  Dowl.  105,  1  Har,  &  W.  345. 
And  where  after  deAuilt  made,  the  defendant  agreed  to  refer 
the  cause,  this  was  deemed  a  waiver  of  the  undertaUng  alto- 
gether. SjmrrY,  Rayson,  5  Mee$,  ft  W.  339.  So,  in  an  action 
by  husband  and  wife,  where  after  default  made,  the  husband 
died,  the  court  held  that  the  wife  was  not  bound  by  the  un- 
dertaking, although  the  action  had  been  brought  in  right  of 
her  as  executrix.  Lee  et  ux.  v.  Amutrong,  9  Mees,  9tW,  14. 
But  where  the  notice  of  trial  was  countermanded,  because  it  was 
found  that  the  dedaiatlon  required  amendment,  the  court  held 
this  to  be  no  sufficient  reason  for  not  complying  with  the  pe- 
remptory undertaking.  Haines  v.  Taylor,  2  Dowl.  644.  So  vriiere 
a  peremptory  undertxikingwas  given  to  try  at  the  next  assizes, 
but  shortly  afterwards  the  plaintiff  obtained  a  judge's  order  to 
try  before  the  sheriff  and  to  relieve  him  from  the  undertaking, 
and  he  did  not  afterwards  proceed :  the  court  held  that  the  effect 
of  the  judge's  order  was  merely  to  substitute  the  trial  before 
the  sheriff  for  the.  trial  at  the  assizes,  and  that  the  plaintiff  was 
therefore  entitled  to  his  peremptory  rule  for  judgment.  TfU- 
liams  V.  Edwards,  3  Dowl.  660. 

Where  the  peremptory  undertaking  is  enlarged,  or  the  pe- 
remptory rule  discharged,  as  above  mentioned,  it  is  always 
upon  payment  to  the  defendant  of  the  costs  of  the  motion,  and 
of  the  costs  of  the  day,  or  such  other  costs  as  he  may  have 
been  put  to  by  the  plaintiff  not  complying  with  his  under- 
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tekins;  m^  Pi<f  ▼.  £i^(iiii»  2  Dwd.  266.  Perewal  t.  Btr<i,  4 
D0I0J.  748.  i>49  itiifMR  ▼.  John,  5  Doto/.  400 ;  tnd  the  pay- 
Bcnt  of  thcM  cotto  may  be  nnule  a  condition  precedent  to  the 
court's  granting  such  fuither  indulgence.  Deimehaye  r. 
Riehardson,  4  DowL  464,  1  Har.  &  W,  653. 

Stet  proeetnu.']  A  tiet  procema  it  an  entry  on  the  record  of 
an  action,  whereby  it  is  ordered  by  the  court,  "  with  the  con- 
sent of  the  parties  aforesaid,  that  all  further  proceedings  herein 
be  stayed ;  and  Let  them  be  stayed  accordingly,"  &c.  If  upon 
showing  cause  against  a  rule  for  judgment  as  in  case  of  a  non- 
suit,  the  court  recommend  a  tUi  proemtui,  we  have  seen  {aniem 
p.  354)  that  if  the  plaintiff  will  not  consent,  he  must  give  a 
peremptory  undertaidng;  if  the  defendant  refuse,  the  court 
will  discharge  the  rule,  and  sometimes  with  costs.  See  Smith 
▼.  Badeodt,  5  Dewl,  91.  The  court  however  have  no  power  to 
order  it,  without  the  consent  of  both  parties.  Where  a  de- 
fendant became  bankrupt,  and  afterwards,  upon  his  attorney 
attempting  to  force  the  plaintiff  on  to  trial,  by  giving  notice 
of  trial  by  proviso,  the  plaintiff  applied  to  the  court  for  leave 
to  eater  a  aiet  proceuus :  but  the  court  refused  it,  saying  there 
was  no  authority  to  warrant  such  an  application.  Thempsan  v. 
PerckHil,  5  B.  fc  Jd.  934,  925.  So  where  the  defendant  ap- 
plied  for  a  stet  proeeteus,  on  an  affidavit  stating  that  he  had 
paid  the  debt  and  costs  to  the  plaintiff,  and  the  plaintiff  r^sed 
to  consent,  Alderson,  B.  said  that  he  could  not  compel  him ; 
It  was  optional  with  the  plaintiff  to  do  so  or  not.  Skrimpton 
▼.  Carter,  3  DowL  648. 


SECTION  II. 

Coitt  of  the  day  for  fiot  proceeding  to  trial. 

In  what  c(ue$.']  If  notice  of  trial  be  given,  and  the  party  do 
not  proceed  to  trial  in  pursuance  of  his  notice,  or  countermand 
it  in  due  time,  he  shall  pay  such  costs  as  the  other  party  may 
have  incurred,  by  reason  of  his  not  having  done  so.  R.  M, 
1654,  t.  18,  K.  B.  i  R,  M.  1654,  «.  21,  C.  P.  Even  "  where  a 
pauper  omits  to  proceed  to  trial,  pursuant  to  notice  or  an  un« 
dertaUng.  he  maybe  called  upon  by  a  rule  to  show  cause  why 
he  should  not  pay  costs,  though  he  has  not  been  dispaupered." 
R,  a.  H.2  ^.4,9.110;  and  tee  Doe  y.  Edwardt,  2  Dowl.  AT  \ , 
468.  If  the  party  however  be  ready  to  try,  at  the  sittings  or 
assizes  for  which  he  has  given  notice,  but  the  cause  be  made 
a  remanet  by  consent.  Blow  v.  Wyatt,  4  Mees.  &  W.  407,  .or 
otherwise,  he  will  not  be  liable  to  costs,  even  although  he  do 
not  re-enter  his  cause  for  the  next  sittings  or  assizes.  See 
Waters  v.  Weatherby,Z  Doir/.  328.    But  a  defendant  will  be 
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entitled  to  costs  of  the  day,  where  the  plaintiff  has  not  pro- 
ceeded to  trial  in  pursuance  of  notice,  although  the  defendant 
have  entered  the  cause  by  proviso,  and  might  have  tried  it  if 
he  bad  thought  fit.  Blow  v.  Wyatt,  supra. 

The  motion,  ^c]  In  the  Queen's  Bench  and  Common  Pleas, 
the  rule  is  absolute  in  the  first  instance;  except  where  the 
plaintiff  sues  informd  pauperit,  in  which  case  tiie  motion  is 
for  a  rule  niii  only.  Doe  v.  Edwards,  2  DowL  468.  In  the 
Exchequer,  it  is  what  is  there  termed  a  rule  nisi,  namely,  a 
rule  which  becomes  absolute  of  itself  in  four  days,  unless  cause 
be  shown  against  it  in  the  meantime.  Robinson  ¥•  IMrinson, 
3  DowL  177,  and  see  Eaton  v.  Shuckburgh,  2  DowL  624.  The 
application  may  be  made  at  any  time  whilst  the  cause  is  in 
existence,  that  is  to  say,  until  the  debt  or  damages  and  costs 
are  satisfied  by  execution ;  and  therefore,  where  it  was  not 
made  until  after  the  plaintiff  had  obtained  a  verdict,  signed 
judgment,  and  taxed  Ms  costs,  the  court  held  it  to  be  in  suffi- 
cient time.  Redit  v.  Lucock,  2  O.^lM.  337.  And  a  term's 
notice  is  not  necessary,  previously  to  making  this  application. 
French  v.  Burton,  2  Cromp.  &  /./  634.  It  cannot  be  moved 
with  a  stay  of  proceedings ;  Eager  v.  CtUhiU,  3  Mees.  &  fV.  60. 
Gibbs  V.  Goles,  7  DowL  325.  Friden  v.  Bray,  9  Id.  329  ;  nor 
will  the  court  make  the  payment  of  these  costs  a  condition 
precedent  to  the  plaintiff's  taking  down  his  cause  for  trial, 
although  there  have  been  more  than  one  default.  ShoredickeY. 
Oilbard  et  aL,  8  DowU  29^.    The  affidavit  may  be  "  that  issue 

was  joined  in  this  cause  in term  last,  and  notice  of  trial 

given  on  the  part  of  the  above-named  plaintiff  for •    And 

this  deponent  further  saith  that  the  said  plaintiff  did  not  proceed 
to  the  trial  of  this  cause  in  pursuance  of  his  said  notice,  nor 
hath  he  countermanded  the  same  [in  due  time"]  " 

The  defendant  is  always  in  a  situation  to  move  for  judgment 
as  in  case  of  a  nonsuit,  where  he  may  move  for  costs  of  the 
day.  But  if  he  intend  to  move  for  the  former,  he  should  not 
move  for  costs  of  the  day,  until  the  other  rule  has  been  dis- 
posed of.  For  by  R.  G.  H.  2  W.  4,  s.  69,  "no  motion  for 
judgment  as  in  case  of  a  nonsuit  shall  be  allowed,  after  t 
motion  for  costs  for  not  proceeding  to  trial  for  the  same  de- 
fault ;  but  such  costs  may  be  moved  for  separately,  that  is, 
without  moving  at  all  for  judgment  as  in  case  of  a  nonsuit,  or 
after  such  motion  is  disposed  of;  or  the  court,  on  discharging 
a  rule  for  judgment  as  in  case  of  a  nonsuit,  may  order  the 
plaintiff  to  pay  the  costs  of  not  proceeding  to  trial :  but  the 
payment  of  such  costs  shall  not  be  made  a  condition  of  dis- 
charging the  rule." 

In  discharging  a  rule  for  judgment,  as  in  case  of  a  nonsuit, 
the  court  will  grant  the  costs  of  the  day  as  part  of  their  role, 
without  requiring  a  separate  rule  for  the  purpose,  Pierey  v. 
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Owen,  1  Dowl.  362.  Linniker  v.  Barr,  Id,  563,  provided  it 
appear  from  the  affidavit  that  costs  have  been  incurred ;  Rcty 
V.  Sharp,  4  DowL  354 ;  or  they  will  grant  the  "  costs  of  the  day, 
if  any,"  whether  such  costs  appear  to  have  .been  incurred  or 
not,  provided  the  affidavit  do  not  show  that  no  such  costs  could 
have  been  incurred.  Doe  v.  Otven,  1  Mees,  &  fV.  322.  But  if 
the  rule  for  judgment  as  in  case  of  a  nonsuit  be  made  absolute, 
it  is  unnecessary  to  move  for  or  mention  the  costs  of  the  day; 
because  these  costs  form  part  of.  the  costs  of  the  nonsuit.  See 
Johnson  V.  Smith,  1  Dowl,  421. 

SECTION  III. 

Trial  by  proviso. 

In  what  cases,  Sfc."]  Where  the  plaintiff  has  made  default  in 
bringing  his  cause  on  for  trial,  within  the  time  limited  for  that 
purpose  by  the  practice  of  the  court,  the  defendant  may  take 
the  cause  down  for  trial  by  proviso.  As  to  the  time  so  limited, 
see  ante,  pp.  349,  350.  But  by  R.  G.  H.  2  W.  4,  s.  71,  "no 
trial  by  proviso  shall  be  allowed,  in  the  same  term  in  which 
the  default  of  the  plaintiff  has  been  made."  In  the  case  of  an 
issue  out  of  chancery,  however,  the  court  have  allowed  the 
defendant  to  take  the  cause  down  for  trial,  before  any  default 
by  the  plaintiff,  upon  the  defendant  suggesting  that  the  plain- 
tiff wished  to  delay  the  trial.  Humpage  v.  Rowley,  4  T.  R. 
767.  Bassett  v.  Osborne,  6  Moore,  473.  But  where,  upon  a 
special  jury  cause  being  called  on  for  trial,  there  was  not  a 
full  special  jury,  and  neither  party  prayed  a  tales,  it  was 
holden  that  the  defendant  could  not  on  this  account  after- 
wards take  the  cause  down  by  proviso.  Phillips  v.  Dance,  9  B. 
&  C.  769. 

Proceedings  to  tnal."]  No  rule  for  a  trial  by  proviso  is  now 
necessary  ;  R,  G,  H.  2  W,4,  s.ll ;  nor  is  it  necessary  that 
the  issue  should  previously  be  entered :  Id,  s.  10:  as  was 
formerly  required. 

The  jury  process  is  the  same  as  in  ordinary  cases,  except 
that  in  the  distringas  or  habeas  corpora,  immediately  before 
the  words  "  and  have  you  there,"  &c.,  is  inserted  this  proviso  : 
**  Provided  always  that  if  two  writs  shall  come  to  you  thereupon, 
you  shall  then  execute  and  return  one  of  them  only:"  from 
which  clause,  the  trial  by  proviso  takes  its  name. 

The  nisi  prius  record  is  made  up  by  the  defendant.  And  he 
must  give  the  plaintiff  the  same  notice  of  trial,  which  the 
plaintiff  would  have  been  obliged  to  give,  if  he  had  proceeded 
to  trial,  except  that  the  form  is,  "  take  notice  of  trial  by  pro- 
viso," &c..  A  term's  notice  is  not  necessary.  Theobald  v. 
Crickmore,  2  B.  &,  A,  594. 

VOL.  I.  r 


362     Costs  of  the  Day  for  not  Procuding  to  THaL 

If  the  defendant  take  down  and  enter  his  record  for  trial* 
and  the  plaintiff  do  not,— in  that  case,  when  the  cause  is  called 
on,  if  the  plaintiff  appear,  the  caase  is  tried  in  the  ordinary 
manner ;  but  if  the  plaintiff  do  not  appear,  he  must  be  non- 
suit. Gardener  v.  Davis,  1  WUs.  300.  Brown  v.  Ottley,  1  B. 
&  A.  253.  Hodgson  v.  Foster,  1  B.  &  C.  110.  If  both  parties 
enter  their  records,  then,  if  the  plaintiff  have  given  due  notice 
of  trial,  the  trial  shall  be  by  his  record ;  but  if  he  have  not 
given  due  notice  of  trial,  Broum  v.  Ottley,  I  B.  Sl  A.  253,  or 
if  he  withdraw  his  record,  the  trial  shaU  be  by  the  defendant's 
record. 

The  trial  by  proviso  is  now  little  in  use,  being  nearly  super- 
seded in  practice  by  the  application  for  judgment  as  in  case  of 
a  nonsuit.  See  ante,  p.  347. 


SECTION  IV. 

Nisi  prius  record. 

Form  of  it.}  The  nisi  prius  record  is  engrossed  upon  parch- 
ment.  The  placita,  formerly  inserted,  are  now  omitted ;  and 
the  form,  by  R.  G.  H.  4  W.  4,  r.  2,  sch.  No.  2,  is  now  thus : 
copy  the  issue,  to  the  end  of  the  award  of  the  venire,  (entering 
the  declaration  and  other  pleadings  under  the  date  of  the  day 
of  the  month  and  year  when  they  were  respectively  pleaded, 
unless  otherwise  ordered  by  the  court  or  a  judge ;  R.  G.  H. 
4  TV.  4,  r.  2,s.  1) ;  then  proceed  as  follows : 

•*  Afterwards,  on  the  [teste  of  the  distringas  or  habeas  cor- 
pora]  day  of ,  in  the  year ,  the  jury  between  the  par- 

ties  aforesaid  is  respited  here  until  the  [return  day  of  the  dis- 
tringas or  habeas  corpora]  day  of ,  unless shall  Jirst 

come  on  the  [first  day  of  the  sittings,  or  commission  day  of  the 
assizes]  day  of^ — ,  at  — ,  according  to  the  form  of  the  sta- 
tute in  such  case  made  and  provided,  for  default  of  the  Jurors, 
because  none  of  them  did  appear.  Therefore  let  the  sheriff  haw 
the  bodies  of  the  said  jurors  accordingly." 

As  to  variances  between  the  nisi  prius  record  and  the  issue, 
see  ante,  pp.  325,  326.  Where  the  nisi  prius  record  omitted 
the  date  of  the  writ  of  summons,  and  it  did  not  appear  whether 
the  issue  mentioned  it,  the  judge  at  the  trial  amended  the  re- 
cord from  the  writ  itself,  by  inserting  it :  and  the  court  held 
that  he  had  authority  to  do  so ;  but  they  also  held  that  the 
production  of  the  writ  proved  the  time  of  the  commencement 
of  the  action  sufficiently,  notwithstanding  the  omission  of  any 
mention  of  it  in  the  record.  Cox  v.  Painter,  6  Ad.  &  El.  49U 
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How  sealed,  passed,  and  entered  for  trial.']  In  the  court  of 
Queen's  Bench,  an  incipitur  of  the  issue  must  be  entered  upon 
the  roll,  before  the  nisi  prius  record  can  be  sealed  or  passed ; 
R.T.I  J.  2;  and  upon  producing  it,  and  a  copy  of  the  issue, 
and  the  record  of  nisi  prius,  to  the  clerk  of  the  judgments,  he 
vdll  sign  the  record  of  nisi  prius.  It  is  then  taken  to  the 
clerk  of  nisi  prius,  who  will  seal  and  pass  it.  In  the  Common 
Pleas  and  Exchequer,  the  master  signs,  seals,  and  passes  the 
record  of  nisi  prius,  and  his  clerk  will  then  give  you  a  roll  to 
enter  the  pleadings  on,  which  however  may  be  done  at  a  future 
period. 

Where  the  record  of  a  case,  to  be  tried  in  the  county  pala- 
tine of  Lancaster  or  Durham,  is  made  up  in  any  of  the  courts 
at  Westminster,  the  record  of  nisi  prius  is  an  exact  copy  of  the 
issue,  comprising  the  pleadings  and  an  award  of  a  mittimus,  as 
in  the  Appendix :  get  it  sealed  and  passed  as  above  directed ; 
then  engross  a  mittimus  on  plain  parchment,  (see  the  forms. 
Arch,  forms,  101,  102,  110^,  and  get  it  signed  and  sealed;  and 
then  send  the  record  and  mittimus  to  the  country  attorney,  who 
will  sue  out  the  jury  process. 

Before  entering  the  cause  for  trial,  it  is  necessary  in  some 
cases  to  annex  to  it  the  particulars  of  the  plaintiff's  demand. 
By  R.  G.  T.  1  W.  4,  s.  6,  (which  directs  that  where  the  de- 
claration contains  a  count  in  indebitatus  assumpsit,  or  debt  on 
simple  contract,  the  plaintiff  shall  deliver  with  the  declaration 
particulars  of  his  demand,  not  exceeding  three  folios ;  or  if  he 
neglect  to  do  so,  and  a  judge  shall  afterwards  order  a  delivery 
of  particulars,  the  plaintiff  shall  not  be  allowed  the  costs  of 
the  summons,  or  of  the  particulars  so  delivered :)  it  is  ordered 
that  a  copy  of  the  particulars  of  the  demand,  and  also  parti- 
culars (if  any)  of  the  defendant's  set-off,  shall  be  annexed  by 
the  plaintiff's  attorney  to  the  nisi  prius  record,  at  the  time  it 
is  entered  with  the  judge's  marshal. 

In  country  causes,  you  must  get  the  venire  returned  by  the 
sheriff's  agent  in  town,  and  the  distringas  or  habeas  corpora 
returned  by  the  under-sheriff  in  the  country ;  in  town  cases, 
both  writs  are  returned  at  the  sheriff's  or  secondary's  office. 
After  being  returned,  annex  the  writs  and  panels  also  to  the 
record  of  nisi  prius. 

Then  take  the  record,  8fc.,  to  the  judge's  marshal,  in  town  or 
at  the  assizes,  and  enter  the  cause  for  trial.  In  town  causes,  to 
be  tried  in  term,  this  must  be  done  two  days  at  least  before 
the  sittings;  R.  H.  15  &  16  C.  2,  r.  2,  K.B.;  R.  E,  1  G,  2, 
C.  P. ;  for  the  sittings  after  term  in  Middlesex,  on  or  before 
the  day  of  the  sittings;  R.  H.  34  G.  3,  r.  2,  K.  B,;  R.  H.  8 
G.  1,  C.  P.;  and  for  the  adjournment  day  in  London,  two 
days  before.  R.  H,  34  G.  3,  r.  2,  K.  B. ;  R,  H,  32  G.  3,  C.  P. 
Where  the  record,  in  a  cause  intended  to  be  tried  at  the  second 
sittings  in  Michaelmas  term  (22  Nov.)  was  passed  on  the  1 0th, 
r2 
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the  issue  being  joined  only  on  the  4th,  and  on  the  12th  the 
defendant  obtained  an  order  to  stay  proceedings  on  payment 
of  debt  and  costs ;  and  in  taxing  the  costs  the  master  refused 
to  allow  the  coats  of  passing  the  record,  deeming  it  to  have 
been  passed  before  there  was  any  necessity  for  it :  the  court  of 
Exchequer  held  that  it  was  in  the  discretion  of  the  master  to 
allow  or  disallow  it  under  the  circumstances,  both  in  thtt 
court  and  the  court  of  Queen's  Bench,  although  otherwise  in 
the  Common  Pleas.  McKeene  y.  Smith,  2  Mees.  &  fV.  85.  In 
country  causes,  it  must  be  entered  with  the  marshal  before 
the  first  sitting  of  the  court  after  the  commission  day ;  R.  H* 
14  G.  2,  K,  B.  &  C.  P. ;  except  with  respect  to  the  second  list 
at  York ;  -  and  the  causes  in  that  list  may  be  entered  at  any 
time  before  twelve  o'clock  on  the  second  day.  And  in  Nor- 
folk and  Norwich,  the  causes  must  be  entered  before  the 
sitting  of  the  court  on  the  day  after  the  commission  day.  R.  H, 
32  O.  3. 

By  R.  G.  H.  4  W.  4,  r.  1,  s.  18,  "  it  shall  not  be  necessary 
to  repass  any  nisi  prius  record,  which  shall  have  been  once 
passed,  and  upon  which  the  fees  of  passing  shall  have  been 
once  paid ;  and  if  it  shall  be  necessary  to  amend  the  day  of 
the  teste  and  return  of  the  distringas  or  habecLS  corpora,  or  of 
the  clause  of  nut  prius,  the  same  may  be  done  by  the  order  of 
a  judge,  obtained  on  an  application  ex  parte."  And  in  case  of 
a  remanet,  it  is  not  even  necessary  to  have  a  judge's  order  to 
amend  the  jury  process,  &c.  Wells  v.  Day,  8  Ad.  &  EL  941. 

Formerly,  in  country  causes,  where  the  record  was  made  up 
in  the  Exchequer,  it  was  necessary  also  in  such  case  to  sue 
out  a  separate  commission  to  the  judges  of  assize,  to  give  them 
jurisdiction ;  for  the  stat.  Westm.  2,  c.  30,  which  gave  justices 
of  assize  cognizance  of  pleas  in  the  courts  of  Queen's  Bench 
and  Common  Pleas,  did  not  extend  to  the  Exchequer.  But 
this  is  now  no  longer  necessary.  2  &  3  Vict.  c.  22, 


SECTION  V. 

Jury  process. 

1.  In  common  jury  cases. 

In  the  Queen's  Bench  and  Exchequer,  the  jury  process  is  by 
venire  and  distringas;  in  the  Common  Pleas,  by  venire  and 
habeas  corpora  juratorum.  The  venire  commands  the  sheriff 
that  he  cause  the  jurors  to  come  to  Westminster ;  it  may  be 
tested  on  the  day  it  is  issued,  and  made  returnable  forthwith, 
3  &  4  ^.  4,  c.  67,  s.  2,  or  on  a  day  certain  in  term.  Drake  v. 
Gough,  1  Dowl.  N.  C.  573.  The  distringas  commands  the 
sheriff  to  distrain  the  jurors  mentioned  in  a  panel  annexed, 
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and  which  are  the  same  returned  in  the  panel  to  the  venire,  so 
that  he  have  their  bodies  at  Westminster  on  a  certain  day,  or 
before  the  lord  chief  justice  or  the  judges  of  assize  respec- 
tively, if  they  shall  first  come  to  the  county  or  place  where  the 
venue  is  laid.  The  habeas  corpora  is  nearly  the  same  only 
omitting  the  distringas  clause,  and  commanding  the  sheriff 
that  he  have  the  bodies  ot  the  jurors  at  Westminster,  &c. 
These  writs  are  tested  on  a  day  subsequent  to  the  teste  of  the 
venire,  3  &  4  ^.  4,  c.  76,  s,  2,  and  are  made  returnable  on 
some  day  in  term  after  the  sittings  or  assizes  at  which  the 
cause  is  to  be  tried;  except  in  a  trial  at  bar,  in  which  case  the 
distringas  or  habeas  corpora  is  returnable  on  the  very  day  on 
which  the  cause  is  to  be  tried.  In  all  cases  these  writs  must 
be  du^cted  to  the  sheriff  of  the  county,  &c.  where  the  venue 
is  laid.  See  as  to  the  direction  of  writs,  ante,  pp.  151,  152. 
The  writ  itself  must  also  be  conformable  with  the  award  of  it 
in  the  issue.  See  Codrington  v.  Uoyd,  8  Ad,  &  El.  449. 

Get  blank  forms  at  the  stationer's^  and  Jill  them  up.  See  the 
forms  in  the  Appendix.  Oet  them  signed  at  the  master* s  office, 
and  sealed.  In  Middlesex  take  them  to  the  sheriffs  qfflce,  in 
London  to  the  qffice  of  the  secondary,  and  get  both  torits  re- 
turned ;  the  court  of  Exchequer  have  holden  that  one  panel  to 
both  writs  is  student.  Green  v.  Smith,  5  Dowl.  174,  but  see 
Aogers  v.  Smith,  1  Ad.  &  £1.  776.  In  country  causes,  get  the 
venire  returned  by  the  under-sheriff's  agent  in  town,  and  the 
distringas  or  habeas  corpora  by  the  under-sheriff  in  the  country ; 
see  Rogers  v.  Smith,  supra ;  in  actions  in  the  Queen's  Bench 
and  Exchequer,  the  agent  sends  the  venire  and  panel,  and  the 
distringas,  to  the  plaintiffs  attorney  in  the  country ;  in  the  Com- 
mon Pleas,  he  sends  the  habeas  corpora  only,  the  venire  and  panel 
being  filed  here. 


2.  In  special  fury  cases. 

In  special  jury  cases,  the  venire  is  in  the  usual  form ;  but 
the  distringas  or  habeas  corpora  is  special,  setting  out  the 
names  of  the  jurors.  Both  are  directed,  tested  and  returnable, 
as  the  writs  in  common  jury  cases.  In  trials  at  nisi  prius,  the 
rule  for  a  special  jury  is  granted  as  of  course ;  see  stat.  6  G.  4, 
c.  50,  s.  30;  except  that  if  granted  to  a  defendant,  or  to 
a  plaintiff  in  replevin,  there  must  be  "an  affidavit,  either 
stating  that  no  notice  of  trial  has  been  given,  or  if  it  has  been 
given,  then  stating  the  day  for  which  such  notice  has  been 
given ;  and  in  the  latter  case  no  such  rule  is  to  be  granted, 
imless  such  application  is  made  for  it  more  than  six  days 
before  that  day:  provided  that  a  judge  may  on  summons 
order  a  rule  for  a  special  jury  to  be  drawn  up  at  any  time." 
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R.  G.  H.  1  Vict.  r.  2.  Get  a  motion  paper,  indorsed  to  move 
for  a  special  jury,  signed  by  counsel,  and  upon  producing  it  to 
the  clerk  of  the  rules  at  the  master's  office,  he  mil  draw  up  the 
rule.  Then  get  an  appotntmont  on  it  from  the  master,  cmd  serve 
a  copy  of  the  rule  and  appointment  on  the  opposite  attorney  or 
agent,  and  on  the  under-sherif  or  secondary  in  town  causes,  or 
on  the  sheriff's  agent  in  country  causes. 

In  Middlesex  and  London,  no  cause  shall  be  tried  by  a  spe- 
cial jury,  "  unless  the  rule  for  such  special  jury  be  senred,  and 
the  cause  marked  in  the  marshal's  book  as  a  special  jury,  on 
or  before  the  day  preceding  the  adjournment  day  in  Middlesex 
and  London  respectively."  R,  H,  44  G.  3,  JS:.  B,  j  R,  T.  52 
G.  3,  C.  P.  And  it  must  be  served  sufficiently  early,  to  enable 
the  opposite  party  to  strike  the  jury  before  the  day  of  trial; 
therefore  where  it  was  not  served  until  six  o'clock  in  the  even- 
ing preceding  the  day  of  trial,  and  the  cause  was  tried  by  a 
common  jury,  it  was  holden  that  the  cause  was  properly  tried. 
Gunn  V.  Honeyman,  2  B.  8c  A,  400 ;  and  see  Chuck  v.  Harris, 
1  JIf .  &  Or,  940.  And  where  the  rule  for  the  special  jury  was 
obtained  on  the  11th  January,  but  not  served  until  the  15th, 
the  court  of  Common  Pleas,  upon  application,  discharged  it 
Phelps  V.  KeOey,  11  Law  J.,  99,  cp.  The  court,  however, 
under  particular  circumstances,  and  under  terms  favourable  to 
the  plaintiff,  have  allowed  a  defendant  to  have  a  special  jury, 
although  the  cause  had  stood  for  trial  daring  a  whole  sitting 
as  a  common  jury  cause,  and  although  the  trial  had  been  twice 
postponed  at  the  instance  of  the  defendant.  Thome  v.  Marq. 
Londonderry,  8  Bing.  26. 

The  jury  are  next  struck;  that  is  to  say,  the  attomies  on  both 
sides,  and  the  under-sheriff  or  his  agent  with  his  special  jurorf 
list,  attend  before  the  master ;  and  certain  numbers,  correspond- 
ing with  the  names  of  the  jurors,  being  put  into  a  box,  and  shaken, 
the  master  takes  out  48 ;  and  the  names  then  being  put  down 
on  paper,  the  parties  may  object  to  any  of  them  for  cause,  and 
if  the  master  allow  the  objection,  he  wUl  draw  out  another  num- 
ber from  the  box  instead  of  the  Juror  objected  to.  See  6  G.  4,  c.  50, 
ss.  32,  33.  The  master's  clerk  then  makes  out  a  list  of  the  48 
jurors  for  each  party,  and  another  appointment  is  gioen  for 
striking  them.  Serve  the  appointment,  and  at  the  time  ap- 
pointed attend  before  the  master,  who  will  strike  out  the  names 
of  12  jurors  for  each  party,  leaving  the  wanes  of  24  jurors; 
which  names  are  then  inserted  in  the  special  distringas.  As  to 
the  striking  of  a  special  jury,  where  the  cause  of  action  has 
arisen  in  a  county  of  a  city  or  town,  other  than  London,  see 
6  G.  4,  c.  50,  s.  36.  If  the  attorney  of  either  party  do  not 
attend  before  the  master,  at  the  times  so  appointed,  for 
naming  and  striking  the  jury,  the  master  may  proceed  ex  parts 
at  the  instance  of  the  other.  R.  T.  8  JV.  3,  K.  B.    If  a  de- 
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fendant  obtain  and  serve  the  rule  for  a  special  jury,  but  take 
no  other  steps  upon  it,  the  plaintiff  will  be  entitled  to  have 
the  cause  tried  in  its  order  as  a  common  jury  cause;  and 
the  court  will  not  afterwards  relieve  the  defendant,  except 
xmder  very  special  circumstances.  Farren  v.  Richards,  2  Stark. 
369.  They  will  seldom  discharge  the  rule,  even  although  it 
appear  to  have  been  obtained  merely  for  a  delay ;  for  either 
party  has  a  right  to  have  the  cause  tried  by  a  special  jury,  if 
he  think  fit  See  Cradock^,  Davis,  1  Chit,  176.  Anon.  Id. 
176,  n.  But  if  it  appear  clearly  that  the  rule  has  been  obtained 
merely  for  delay,  the  chief  justice  upon  application  may  order 
the  cause  to  be  tried  at  any  of  the  sittings  within  the  term,  or 
on  some  particular  day,  Bloxham  v.  Brown,  4  TaunU  470. 
MfHtby  V,  Moses,  1  Chit,  489,  if  it  appear  to  be  a  case  of 
a  description,  not  requiring  a  special  jury  to  try  it.  Trip  v. 
Patmore,  4  Moore,  470.  And  it  is  now  the  usual  practice  in  such 
cases  for  the  plaintiff,  instead  of  moving  to  discharge  the  rule 
for  the  special  Jury  as  formerly,  to  move  for  a  rule  to  show 
cause  in  two  days,  why  the  cause  should  not  be  tried  in  its 
order ;  and  if  it  be  made  absolute,  and  the  defendant  be  ready 
with  his  special  jury  at  the  time,  he  may  have  it  tried  by  it ; 
otherwise  it  will  be  tried  by  a  common  jury,  on  the  common 
panel.  Bush  v.  Pring,  9  Dowl.  180.  But  the  court  or  a  judge 
will  not  interfere,  even  in  this  way,  in  any  other  case,  or  unless 
it  appear  clearly  that  the  only  object  of  the  party  in  obtaining 
the  rule  is  delay.  See  Briggs  v.  Dixon,  4  Moore,  414.  Anon. 
1  Chit.  490,  n.  And  the  application  to  have  a  cause  tried  in 
term,  where  the  rule  for  a  special  jury  has  been  obtained  for 
delay,  ought  to  be  made  to  the  judge  who  is  to  preside  at  nisi 
prius,  and  not  to  the  court.  Johnson  v.  Coke  and  Gas  Light 
Company,  7  Taunt.  386.  But  where  an  application  was  made 
to  a  judge  at  chambers  to  oblige  a  party  to  proceed  to  strike 
the  special  jury,  and  he  made  an  order  that  the  jury  should  be 
struck  the  next  day :  the  court  refused  to  rescind  the  order. 
Joseph  V.  Perry,  3  Dowl.  699. 

By  Stat.  6  6.  4,  c.  50,  s.  25,  in  all  counties,  &c.,  except  Lon- 
don and  Middlesex,  the  special  jurors  shall  be  summoned  three 
days  at  least  before  the  day  on  which  they  are  required  to  at- 
tend. And  consequently  the  special  distringas  or  habeas  cor- 
pora must  be  left  at  the  sheriff's  office  in  sufficient  time  to  have 
'  the  jurors  summoned  accordingly.  And  in  the  Queen's  Bench, 
the  notice  for  summoning  the  special  jury,  in  Middlesex,  to- 
gether with  the  distringas,  shall  be  left  at  the  sheriff's  office 
before  seven  o'clock  in  the  evening  next  but  one  before  the 
day  on  which  such  jury  shall  be  required  to  attend,  unless 
such  jury  shall  be  required  to  attend  on  a  Monday,  and  then 
before  seven  in  the  evening  of  the  preceding  Friday ;  and  that 
all  notices  of  countermand  for  summoning  special  juries,  shall 
be  left  at  the  said  office  before  twelve  o'clock  at  noon  of  the 
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day  immediately  preceding  the  day  for  which  such  jury  was  to 
have  been  summoned.  A.  7*.  5  G.  4,  K,  B. 

On  the  day  of  trial,  as  soon  as  the  cause  is  called  on,  the 
q>ecial  jurors  are  called.  If  twelve  appear,  they  are  sworn, 
and  the  trial  proceeds ;  if  a  less  number,  then  either  party 
may  pray  a  talesj  {see  Snook  v.  Soutkwood,  1  iS.  &  Af.  429,) 
and  the  officer  will  thereupon  call  common  jurors  to  make  up 
tlie  number ;  see  6  G,  4,  c.  50,  «.  37 ;  but  where  none  of  the 
special  jurors  appeared,  and  the  cause  was  tried  by  a  common 
jury,  (there  being  a  common  jury  panel,  as  well  as  a  special 
jury,  returned,)  the  trial  was  set  aside.  Holt  v.  Meadowcrofi, 
4  M.  &  5.  467. 

If  the  verdict  be  in  favour  of  the  party  who  obtained  the 
rule  for  the  special  jury,  he  should  immediately  after  the  ver- 
dict apply  to  the  judge  to  "  certify  upon  the  back  of  the  record 
that  it  was  a  proper  cause  to  be  tried  by  a  special  jury ;"  for 
unless  such  certificate  be  granted,  the  party  will  be  allowed  no 
more  costs  on  taxation,  than  if  the  cause  had  been  tried  by  a 
common  jury.  6  G.  4,  c.  50,  s,  34.  See  Orme  v.  Crockford, 
1  Car,  &  P.  537.  fVaggett  v.  Shaw,  3  Camp.  316.  Jones  v. 
Tobin,  4  Bing.  N.  C.  123.  Upon  this  statute  it  was  holden 
that  a  defendant  was  not  entitled  to  such  certificate,  where 
the  plaintiff  was  nonsuit ;  Wood  v.  Greenwood,  10  B,  k  C. 
689  ;  but  now,  the  judge  may  certify  for  the  costs  of  a  defen- 
dant's special  jury,  as  well  upon  a  nonsuit,  3  &  4  W.  4,  c,  42, 
s.  35,  as  in  the  case  of  a  verdict  for  the  defendant. 


3.  A  view,  when  and  how  obtained. 

By  Stat.  6  6.  4,  c.  50,  s.  23,  the  court  or  a  judge  may  order, 
in  the  distringas  or  habeas  corpora,  that  the  sheriff  shall  have 
six  or  more  of  the  jurors,  returned  to  try  the  cause,  (who 
shall  be  consented  to  by  the  parties,  or  nominated  by  the  she- 
riff in  case  the  parties  cannot  agree,)  at  the  place  in  question, 
some  convenient  time  before  the  trial,  and  that  the  place  in 
question  shall  be  then  and  there  shown  to  them,  by  two  per- 
sons to  be  named  in  the  writ,  and  appointed  by  the  court  or 
judge ;  and  the  sheriff  shall  afterwards,  by  a  special  return 
upon  the  distringas  or  habeas  corpora,  certify  that  the  view  has 
been  had,  according  to  the  command  of  the  said  writ,  and  shall 
specify  the  names  of  the  viewers.  Also,  the  court  or  judge, 
may,  if  they  think  fit,  require  by  the  rule,  that  the  party  ap- 
plying for  it,  shall  deposit  in  the  hands  of  the  under-sheriff  a 
certain  sum  of  money,  for  payment  of  the  expenses  of  the 
view.  Id.  Where  the  writ  contained  the  name  of  one  shower 
only,  the  court  refused  to  allow  the  successful  party  the 
costs  of  the  view.  Taylor  v.  Thompson,  7  Bing.  403,  1  DotcL 
218. 
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And  now,  by  R.  G.  H.  2  W.  4,  s.  63,  "  the  rule  for  a  view 
may  in  all  cases  be  drawn  up  by  the  officers  of  the  court,  on 
the  application  of  the  party,  without  affidavit  or  motion  for 
the  purpose."  See  the  form  of  the  rule  for  a  view  in  a  common 
Jury  case.  Arch.  Form,  108,  109;  in  a  special  jury  case.  Id. 
108,  109 ;  and  of  the  distringas  or  habeas  corpora  thereon,  in 
the  Appendix. 

At  the  trial,  the  jurors  who  have  taken  the  view,  are  the 
first  called,  and  as  many  of  them  as  appear  must  form  a  part 
of  the  jury.  The  names  of  others,  to  make  up  a  full  jury,  are 
then  drawn  in  the  ordinary  way. 


SECTION  vr. 

Thejury. 

Who  may  be  jurorsJ]  All  men  between  the  ages  of  21  and 
60,  having  10/.  a  year  in  lands  or  tenements,  freehold  or  copy- 
hold, &c.,  or  in  rents  out  of  the  same,  in  fee  or  for  life, — or 
having  20/.  a  year  above  reprizes  in  hmds,  &c.  held  by  lease  for 
twenty-one  years,  or  for  years  determinable  on  a  life, — or  being 
householders  rated  to  the  poor  on  a  value  of  30/.  in  Middlesex, 
or  of  20/.  in  any  other  county, — or  occupying  a  house  having 
fifteen  windows, — are  qualified  to  serve'on  juries.  6  G.  4,  c.  50, 
8.  1.  In  Wales,  the  jurors  are  only  required  to  have  three- 
fifths  of  the  above  qualification.  Id.  In  London,  jurors  must 
be  householders,  or  occupiers  of  warehouses,  counting-houses 
or  shops  for  trade,  and  have  100/.  in  lands  or  personal  pro- 
perty. Id.  s.  50.  As  to  the  manner  in  which  jury  lists  are  to 
be  made  out,  &c.,  see  Id.  s.  4,  &c.  All  those  described  in  the 
jurors'  list  as  esquires  or  of  a  higher  degree,  or  as  bankers  or 
merchants,  shall  be  qualified  to  be  special  jurors,  and  their 
names  shaJl  be  put  down  in  the  special  jurors'  list.  Id.  s.3\. 
As  to  moving  for  and  striking  a  special  jury,  see  ante,  p.  365. 
A  want  of  qualification  is  only  matter  of  challenge.  R.  v. 
Sutton,  SB.SlC.  417. 

Jurors  on  writs  of  inquiry,  in  London  or  any  county, 
must  be  qualified  in  the  same  way  as  jurors  at  nisi  prius; 
but  in  other  cities,  boroughs,  &c.  they  may  be  of  the  same 
description  as  was  usual  before  the  jury  act.  6  O.  4,  c.  60, 
3.  .52. 

The  following  persons  arc  exempt  from  serving:  peers, 
judges,  clergymen,  priests,  dissenting  clergymen,  spijeants  and 
barristers,  advocates,  attomies,  officers  of  the  courts,  coroners, 
gaolers,  physicians,  surgeons,  apothecaries,  officers  in  the 
army  and  navy  on  full  pay,  pilots,  household  servants  of  her 
Majesty,  officers  of  the  customs  or  excise,  sheriflFs*  officers, 
high  constables  and  parish  clerks.  6  0.  4,  c.  50,  s.  2. 
rZ 
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SECTION   VII. 

The  brief. 

The  brief  at  nisi  prius  is  intituled  in  the  court  and  cause. 
The  pleadings  are  then  copied,  if  special,  or  the  substance 
shorUy  stoted,  if  general.  Next  the  "  Cctse,"  is  stated,  as  it 
wiU  be  estabUshed  by  the  proofs.  And  lastly  the  ''PTOof( 
are  set  out,  giving  exactly  what  each  witness  will  say.  To  this 
you  may  add  such  observations  as  you  may  think  necessary, 
on  the  case  or  evidence,  on  the  case  likely  to  be  made  out  by 
the  opposite  party,  the  witnesses  he  will  probably  adduce  in 
support  of  it,  with  hints  for  their  cross-examination,  &c. 

Upon  demurrers,  writs  of  error  or  special  cases,  the  brief  is 
merely  a  copy  of  the  demurrer  book  or  paper  book,  with  such 
observations  added  as  you  may  think  necessary. 

The  brief,  in  moving  for  a  rule  nisi,  is  often  very  scanty, 
frequently  nothing  more  than  a  mere  motion  pauper,  accom- 
panying the  affidavits,  and  indorsed  to  move  for  the  rule 
required ;  the  brief  in  support  of  the  rule,  or  in  showing  cause 
against  it,  merely  contains  copies  of  the  affidavits,  and  such 
observations  as  you  may  deem  necessary. 


SECTION  VIII. 

Putting  off  the  trial. 

In  what  cases.1  The  court  will  in  general  put  off  the  trial, 
on  account  of  the  absence  of  a  material  witness,  if  they  think 
the  justice  of  the  case  requires  it.  They  have  even  put  it  off 
from  Easter  term  until  the  sitUngs  after  Michaehnas,  at  the 
instance  of  a  defendant,  wheie  it  appeared  that  the  witness 
was  not  expected  to  arrive  from  abroad  until  that  time. 
Grietson  v.  Aird^  I  Hodg.  76,  and  see  Gardner  v.  Moses,  I  Tawt. 
1 18.  Anon,  I  Chit,  730.  Anon.  2  Chit.  411.  But  where  the 
witness  is  expected  to  be  absent  a  great  length  of  time,  the 
court  will  require  a  strong  case  to  be  made  out,  to  induce 
them  to  grant  the  motion.  Lord  v.  Cooke,  1  fV.  BL  436.  And 
they  will  not  grant  it  at  all,  if  the  evidence  of  the  witness  is  to 
support  an  unconscionable  defence,  Robinson  v.  Smyth,  1  B. 
*.^-  454,  or  a  plea  in  abatement.  Wade  v.  Birminghamy  2 
CAtf .  5,  or  the  Uke.  They  have  refused  also  to  do  so,  where 
the  applicant  had  delayed  the  cause  unfairly,  and  the  witness 
was  m  England  when  the  case  might  have  been  tried,  were  it 
not  lor  that  deUy.  Saunders  v.  Pitman,  1  B.  &  P.  33.  They 
rpil^  ^^™^  to  put  it  off,  until  an  indictment  for  perjuty 
f  eiating  to  a  matter  connected  with  the  cause  could  be  tried. 
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Johnson  v.  Wardle,  1  Har.  Sl  fV,  219.  They  have  refused  it, 
in  an  action  by  assignees  of  a  bankrupt,  where  it  was  applied 
for  on  the  ground  that  a  petition  contesting  the  validity  of  the 
commission  was  then  pending.  Anon.  2  Chit.  411.  They  have 
refused  it  also,  where  the  application  was  made  on  the  ground 
that  a  bill  in  equity  had  been  filed  for  an  injunction  to  stay  pro- 
ceedings in  the  action.  Vandersteegen  v,  Wttham^  8  DowL  369. 
In  the  affidavit  in  support  of  a  first  application,  on  the  ground 
of  the  absence  of  a  witness,  it  is  not  necessary  to  name  the 
witness.  Smith  v.  Dobson,  2  D,  &  R.  420.  Buckingham  v. 
Banks,  4  D.  &  12.  832.  or  to  swear  to  merits ;  Att,-Gen,  v.  Hull, 
2  Dowl.  111.  Hill  V.  Prosser,  3  DowL  704;  it  is  sufficient  to 
swear  that  the  witness  is  material  and  necessary,  and  that  the 
party  cannot  safely  proceed  to  trial  without  his  evidence.  Id, 
But  if  it  become  necessary  to  make  a  second  motion  on  account 
of  the  continued  absence  of  the  witness,  the  court  may  require 
to  know  who  he  is,  and  what  he  is  to  prove,  &c.  See  Anon.  1 
Chit.  686. 

Or  if  it  be  necessary  to  examine  witnesses  abroad  upon  in- 
terrogatories, the  court  will  put  off  the  trial  until  the  exami- 
nations are  returned.  See  post,  tit,  "Witness"  And  see 
Furley  v.  Newnham,  2  Doug,  419.  Brown  v.  Murray,  4  D, 
&  R,  830. 

So,  upon  an  affidavit  that  a  copy  of  a  judicial  document 
in  the  West  Indies  was  necessary  to  the  defence,  the  court 
postponed  the  trial,  and  they  refused  to  inquire  into  the 
admissibility  of  it  as  evidence.  Mackenzie  v.  Hudson,  1  D.  & 
R.  159. 

And  where  a  libel  had  been  published,  at  the  instance  of  one 
of  the  parties,  for  the  purpose  of  influencing  the  jury,  the 
court  put  off  the  trial  upon  the  application  of  the  other  party. 
R.  V.  Gray,  1  Burr,  499. 

So  where  there  was  a  demurrer,  and  also  an  issue  in  fact, 
and  the  court  thought  it  desirable  that  the  demurrer  should 
be  first  argued,  they  put  off  the  trial  of  the  issue.  Burdett  v. 
Coleman,  13  East,  27. 

And  an  application  will  be  entertained  to  put  off  the  trial 
of  an  issue  out  of  Chancery,  as  well  as  in  other  cases. 
Buxton  v.  Lawton,  4  Camp.  163. 

What  has  now  been  said,  has  in  general  reference  to  appli- 
cations by  the  defendant.  But  as  the  plaintiff  has  the  record 
in  his  own  power,  and  need  not  enter  it  for  trial  if  he  be  not 
prepared  to  try,  or  may  vrithdraw  the  record  if  from  the  ab- 
sence of  witnesses  or  other  cause  it  become  necessary,  the 
court  will  not  in  general  entertain  a  motion  by  him  to  put  off 
the  trial ;  nor  will  the  judge  at  nisi  prius,  unless  it  be  merely 
to  put  off  the  trial  from  one  sitting  to  another  in  term,  or  for 
a  few  days  daring  the  sittings  after  term.  See  Curtis  v.  Barker, 
-2  Car.  &  P.  185. 
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Application,  ^c]  The  application  must  be  made  either  to 
the  court,  or  to  the  judge  at  nitiprius;  to  the  court,  if  prac- 
ticable under  the  circumstances.  R.  E.  49  G.  3,  C.  P.  and  see 
Anon,  3  Taunt.  315.  On  the  other  hand,  motions  to  regu- 
late the  trial  of  a  cause  in  other  respects,  must  be  made  to  the 
judge  who  is  to  try  it.  See  Johnson  v.  The  Coke  and  Gas  Com- 
pany, 7  Taunt.  386,  But  the  trial  cannot  be  put  off  by  the 
mere  consent  of  parties,  R.  M.  50  G.  3.  C.  P.,  without  the 
sanction  of  the  judge  at  nisi  prius. 

The  affidavit  on  which  the  application  is  made,  may  be 
made  either  by  the  party,  or  by  his  attorney  in  the  cause, 
Duberley  v.  Gutming,  Peake,  97,  or  by  the  attorney's  clerk,  if 
he  will  swear  that  he  has  the  management  of  the  cause,  and  is 
acquainted  with  its  circumstances.  Sullivan  v.  MacgUl,  1  H. 
BL  637.  If  the  affidavit  is  to  be  used  at  nisi  prius,  a  copy  of 
it  must  be  given  to  the  other  party  a  day  before,  if  possible. 

If  the  application  be  made  at  nisi  prius,  it  is  granted  only 
on  payment  of  costs ;  that  is  to  say,  the  same  costs  as  if  the 
record  were  withdrawn.  Walker  v.  Lane,  1  Gale,  52.  If  made 
to  the  court,  and  notice  of  it  be  not  given  to  the  other 
party,  until  after  he  has  incurred  expenses  in  bringing  up  his 
witnesses,  the  court  will  make  the  payment  of  such  expenses 
a  condition  of  their  granting  the  rule.  Att.-Gen.  v.  Hull,  2 
Pow/.  211. 


SECTION  IX. 

Trial  at  bar. 

In  what  cases,']  It  is  wholly  in  the  discretion  of  the  court 
whether  they  will  grant  a  trial  at  bar  or  not ;  and  their  deter- 
mination in  this  respect  must  of  course  depend  upon  the  cir- 
cumstances of  each  particular  case.  R.  v.  Amery,  1  T,  R.  363. 
The  circumstances  which  usually  influence  them  to  grant  it, 
are,  the  great  value  of  the  property,  the  probable  length  of  the 
trial,  and  the  probable  difficulties  that  may  arise  in  it.  See 
Holmes  v.  Brown,  2  Doug,  437.  See  Ld,  Rivers  v.  Pratt,  I 
Brod.  &  B.  265.  It  cannot  therefore  be  moved  for,  before  the 
parties  are  at  issue ;  for  until  then  it  cannot  be  known  with 
certainty  what  is  to  be  tried,  or  what  difficulties  are  likely  to 
arise  ;  see  Tyndal  v.  Pennington,  1  Ld,  Ken,  128  ;  and  inordi- 
nary cases,  the  court  will  not  appoint  a  cause  to  be  tried  at 
bar  in  an  issuable  term.  Coleman  v.  City  of  London,  2  Tidd. 
808.  In  granting  it,  the  court  may  impose  what  terms  they 
P'^^  "Po*^  <:he  party  applying.  Holmes  v.  Brown,  supra. 

But  where  the  crown  is  concerned  in  interest,  the  attorney- 
general  as  a  matter  of  right,  is  entitled  to  a  trial  at  bar,  Brotcn 
V.  Ld,  Granville,  1  Har,  &  W.  270.    Rowe  v.  Brenton,  8  B.  & 
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C.  737.     Paddock  v.  Forrester  et  a/.,  1  M.  &  Gr,  583,  even  in 
an  issuable  term. 

How.'\  Paper  books  of  the  issue  are  made  up,  and  delivered 
to  the  judges,  four  days  at  least  before  the  trial.  The  masters 
and  their  clerks  act  as  the  officers  of  the  court  during  the 
trial.  If  any  point  of  law  arise,  the  judges  may  deliver  their 
opinions  seriatim ;  the  chief  justice  or  chief  baron  sums  up 
the  case  to  the  Jury,  the  puisne  judges  assisting  him  occasion- 
ally by  reading  the  evidence,  &c. ;  but  it  is  not  usual  for  the 
puisne  judges  to  sum  up  the  case  to  the  jury  separately,  after 
the  chief  jiistice  has  done  it.  MS,  B.  1439—1441.  Trial  of 
the  Seven  Bishops,  12  State  Tr,  426.  The  other  proceedings  at 
the  trial  are  the  same  as  in  ordinary  cases. 

If  the  verdict  be  against  evidence,  there  may  be  a  new  trial. 
Musgrave  v.  Nevinson,  Ld.  Raym.  1358. 


SECTION  X. 

Trial  at  nisi  prius. 

The  order  in  which  causes  are  tried.^  In  London  and  Mid- 
dlesex, and  on  circuit,  there  is  always  a  list  of  the  causes 
made  out,  giving  the  name  of  each  cause  in  the  order  in  which 
it  was  entered,  with  the  names  of  the  attomies  of  the  respec- 
tive parties.  In  London  and  Middlesex,  there  is  also  a  written 
list  for  each  day  of  the  sittings,  stating  the  names  of  so  many 
of  the  causes  in  the  printed  list  as  the  chief  justice  or  judge  at 
nisi  prius  intends  to  try  in  the  course  of  the  day.  And  if  the 
cause  be  called  on  in  its  regular  order,  and  the  plaintiff  obtain 
a  verdict  in  the  absence  of  the  defendant  or  the  defendant 
nonsuit  the  plaintiff  in  his  absence,  the  court  will  seldom  assist 
the  party  by  granting  a  new  trial,  if  the  matter  happened 
through  his  laches,  see  fVatson  v.  Reeve  et  al,  5  Bing.  N.  C.  1 12. 
Bland  v.  Warren^  6  DowL  21,  unless  under  particular  circum- 
stances, see  Doe  v.  Appleby,  10  Law  /.,  72,  qb.  and  then  only 
^pon  payment  of  costs.  Id.  In  strictness,  the  fact  of  a  cause 
^eujg  in  the  written  list,  is  notice  to  the  attomies  on  both 
Bides  that  it  may  be  taken  at  any  time  of  the  day ;  therefore, 
vrhere  a  cause  had  been  for  several  days  in  that  list,  and  was 
*t  length  tried  out  of  its  order  as  an  undefended  cause,  in  the 
absence  of  the  defendant's  attorney,  the  court  refused  to  grant 
a  new  trial  except  on  payment  of  costs,  particularly  as  it  did 
not  appear  at  what  time  counsel  was  instructed.  Fourdrinier 
J'  Bradbury,  3  B,  Sc  A.  328.  And  the  judge  has  tried  a  cause 
in  the  printed  list,  which  was  not  in  the  written  list  of  the 
^Yi  where  there  was  no  substantial  defence,  and  the  defend- 
ant's counsel  and  attorney,  though  unwilling,  were  ready  to 
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try ;  and  the  court  in  that  case  refused  a  new  trial,  there  being 
no  affidavit  of  merits.  Blackhurst  v.  Bulmer,  5  B.kA.  907. 
But  where  a  cause,  which  was  tenth  in  the  written  list  of  the 
day,  was  taken  at  the  sitting  of  the  court,  on  a  representatioa 
of  the  plaintiff's  counsel  that  it  was  undefended,  the  court  of 
Common  Pleas,  upon  an  affidavit  that  counsel  had  heen  em- 
ployed to  defend  it,  and  that  he  had  come  into  court  for  thit 
purpose  very  shortly  after  the  cause  was  tried,  set  aside  the  ver- 
dict and  granted  a  new  trial,  without  an  affidavit  of  merits,  and 
directed  the  costs  to  abide  the  event.  Dorrien  v.  Hotcell,  8 
DowL  277. 

At  the  assizes,  where  the  county  is  very  large,  such  as 
Yorkshire  or  Lancashire,  the  causes  from  each  division  of  the 
county,  according  to  the  residence  of  the  plaintifiGs*  attomies, 
are  respectively  classed  together,  forming  a  list  by  themselves; 
and  these  lists  are  taken  in  such  order  as  the  judges  of  the 
circuit  may  appoint,  which  is  usually  advertised  in  the  public 
papers,  or  may  be  known  by  application  to  the  town  agent  of 
the  sheriff  of  the  county. 

It  may  be  necessary  to  mention,  that  it  is  discretionary  with 
a  judge  at  nisi  prius,  whether  he  will  try  an  idle  or  frivolous 
cause  or  not ;  Robinson  v.  Meams,  6  D.  &  i2. 26  ;  if  indeed  he 
do  try  it,  and  the  plaintiff  recover  a  legal  verdict,  it  will  be  no 
ground  for  disturbing  it.  Id. 

As  to  the  entry  of  the  cause  for  trial,  see  ante,  p.  363.  And 
as  to  the  alteration  of  the  distringas  and  clause  of  nisi  prius, 
where  the  cause  has  before  been  made  a  remanet,  see  ante,  p. 
364,  and  post,  p.  380. 

Jury  called,  SfcJ]  The  name  of  each  juryman  in  the  panel, 
is  written  on  a  card,  and  kept  in  a  box  by  the  associate ;  and 
when  the  jurors  are  to  be  called,  the  associate  takes  the  cards 
out,  one  after  another,  and  calls  out  the  names:  6  G.  4,  c.  50, 
*.  26.  But  where  a  view  has  been  had,  the  jurors  who  had 
the  view  must  be  called  first.  Id.  s.  24.  The  jurors*  if  in  at- 
tendance, answer  to  their  names  when  called,  and  go  into  the 
jury  box,  until  twelve  appear.  Those  who  do  not  appear,  may 
be  fined  by  the  judge  in  such  sum  as  he  may  think  proper, 
(and  in  case  of  a  viewer  in  not  less  than  10/.),  unless  a  reason- 
able excuse  be  made  upon  oath  or  affidavit ;  6  G.  4,  c.  50,  ss. 
38,  51.  See  Carne  v.  Nicoll,  3  DoidL  115 ;  so  a  juror  sum- 
moned and  not  appearing  upon  a  writ  of  inquiry,  may  be  fined 
by  the  under-sheriff  in  a  sum  not  exceeding  51.  Id.  s.  53. 
After  a  full  jury  appears,  the  cause  is  called  on ;  and  the 
jurors,  if  not  challenged,  are  then  sworn,  and  the  cause  pro- 
ceeds. If  any  person  appear  upon  the  jury,  whose  name  is 
not  in  the  panel,  if  he  be  not  objected  to  during  the  trial,  the 
court  will  not  on  this  account  set  aside  the  verdict,  as  for  & 
mistrial;  HUly.  Fates,  12  East,  229;  but  where  the  irregu- 
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larity  had  been  noticed  before  verdict,  the  court  set  aside  the 
verdict,  and  awarded  a  venire  de  novo.  Dovey  v.  Hobson,  6 
Taunt.  460. 

Challenges  are  either  to  the  whole  array,  for  some  default 
or  partiality  in  the  sheriff  or  under-sheriff — or  to  the  polls,  for 
some  objection  to  particular  jurors.  See  upon  this  subject,  Co. 
Lit.  156,  Sfc,  3  Bl.  Com.  359.  No  challenge,  however,  either 
to  the  array  or  polls,  can  be  made,  until  a  full  jury  have  ap- 
peared. R.  V.  Edwards,  ^  B.  Be  A.  All.  Challenges  either  to 
the  array  or  polls,  seldom  occur  in  practice  at  present :  if  the 
sheriff  be  interested,  &c.,  the  court  upon  application  will  award 
the  venire  to  the  coroners,  &c. ;  see  ante,  p.  325 ;  and  if  there 
be  any  objection  to  any  particular  juryman,  the  associate,  upon 
application  of  the  counsel  of  either  party,  will  refrain  from 
calling  him. 

If  the  trial  last  more  than  a  day,  the  judge  may  allow  the 
jurors  to  go  to  their  homes  or  lodgings  for  the  night,  caution- 
ing them  not  to  hold  communication  with  the  parties  or  others 
upon  the  subject  of  the  trial ;  see  JR.  v.  Kinnear,  2  B.  &  A. 
462 ;  indeed  if  it  could  be  proved  that  any  of  the  jury  had  been 
tampered  with  in  the  interim,  it  might  have  the  effect  of  avoid* 
ing  the  verdict.  Id.  Also,  if  during  the  trial,  a  juryman  become 
so  ill  that  he  cannot  remain,  the  judge  may  discharge  that 
jury,  and  order  another  (consisting  of  the  remaining  eleven 
jurors,  and  a  twelfth  from  the  jury  panel)  to  be  sworn.  See 
R.  V.  Scalhert,  2  Leach,  620.  R.  v.  Edwards,  Rus.  &  R.  224, 
3  Camp.  207,  4  Taunt.  309. 

If  the  jury  make  any  mistake  in  the  delivery  of  their  verdict, 
it  cannot  afterwards  be  set  right  by  any  affidavit  of  the  jurors ; 
any  explanation  upon  the  subject  should  be  given  at  the  time 
of  the  trial.  Jackson  v.  WiUiamson,  2  T.  R.  281,  but  see  Cogan 
V.  Ebden,  1  Burr.  283. 

Case  stated."]  The  counsel  for  the  plaintiff  always  opens  the 
case.  But  it  depends  upon  the  nature  of  the  action  and  of  the 
pleadings  as  to  which  party  is  entitled  first  to  address  the  jury. 
In  actions  for  personal  injuries,  or  for  libel  or  verbal  slander, 
the  judges  have  laid  it  down  as  a  rule  in  future,  that  the 
plaintiff  shall  in  all  cases  begin,  no  matter  \?hat  the  pleadings 
may  be.  Carter  v.  Jones,  6  Car.  &  P.  64.  Atkinson  v.  Wame, 
Id.  687.  But  in  all  other  cases  the  general  rule  is,  that  the 
party  who  has  added  the  similiter,  (supposing  there  to  be  but 
one  issue),  has  a  right  to  begin  :  or  if  there  be  two  or  more 
issues,  then  if  the  plaintiff  have  added  the  similiter  in  any  one 
of  them,  he  has  a  right  to  begin ;  but  if  the  defendant  have 
added  the  similiter  in  all  of  them,  he  has  the  right  to  begin. 
Thus,  in  debt  on  bond,  if  the  defendant  have  pleaded  solvit  ad 
diem  only,  he  must  begin,  Sandfordy.  Hunt,  1  Car.  &  P.  118; 
but  if  he  had  also  pleaded  non  est  factum,  the  plaintiff  would 
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have  a  right  to  beg^n.  So  if  payment  alone  be  pleaded. 
JHchardson  v.  Fell,  4  Doivl.  10,  or  coverture  only,  Lacon  v. 
Higgins,  3  Stark.  178,  or  a  justification  or  justifications  only» 
Bedell  v.  Russell,  1  Ry.  &,  M.  293,  and  issue  be  joined  upon  it, 
the  defendant  must  begin.  A  number  of  cases,  illustrative  of 
this  wiU  be  found  in  7  Car,  &  P.  44,  63,  101,  221.  262,  307, 
347,  613,  633.  8  Car.  &  P.  321.  720.  9  Car.  &  P.  231.  337, 
374,  599,  734.  So,  in  ejectment  by  heir  at  law  against  devisee, 
Sec.  the  defendant,  if  he  will  admit  the  lessor  of  the  plaintiff  to 
he  heir  at  law,  shall  begin ;  or  if  the  lessor  of  plaintiff  claim 
under  a  will,  and  the  defendant  daim  under  a  codicil  to  the 
same  will,  the  defendant,  if  he  will  admit  the  due  execution  of 
the  will,  shall  be  entitled  to  begin  ;  Doe  v.  Corbett,  3  Camp. 
368 ;  Doe  v.  Goslee,  9  Car.  &  P.  46.  But  this  is  not  the  case 
in  other  actions.  Pontifex  v.  JoUy,  9  Car.  &  P.  202.  There 
are  some  exceptions  however  to  the  rule  just  now  mentioned : 
where  in  trespass  for  breaking  and  entering  a  close,  the  defen- 
dant pleaded  not  guilty  as  to  the  vi  et  armis,  and  justified  as 
to  the  residue  of  Sie  trespass,  Bayley,  J.  held  that  as  there  was 
substantially  but  one  plea,  (the  justification)  and  issue  joined 
upon  it,  the  defendant  should  begin.  Jackson  v.  Hesketk,  2 
Stark.  518.  S.  P.,  Hodges  v.  Holden,  3  Camp.  366,  and  see 
Cooper  v.  Eggington,  8  Car.  &  P.  748.  Hoggett  v.  Exley,  9 
Id.  324.  In  the  trial  of  issues,  that  party  who  has  to  prove 
the  affirmative  of  the  issue  must  begin.  See  Hudson  et  al.  v. 
Broton,  8  Car.  &  P.  774.  At  one  time  it  was  holden  that 
where  the  plaintiff  had  to  prove  the  amount  of  his  damages, 
he  was  entitled  to  begin ;  see  Robey  v.  Howard,  2  Stark.  555 ; 
but  this  has  since  been  ruled  otherwise.  Bedell  v.  Russell,  1  Ry- 
&  M.  293.  Cooper  v.  Wakley,  1  Moody  &  M.  248,  and  the 
practice  is  now  as  above  mentioned. 

One  counsel  only  can  address  the  jury  for  the  plaintiffs, 
however  numerous  the  plaintiffs  may  be.  Even  in  ejectment, 
although  there  be  several  lessors  of  the  plaintiff,  all  separately 
interested,  only  one  counsel  will  be  allowed  to  address  the 
jury  for  all.  Doe  v.  Bromly,  6D.ScR.  292.  As  to  defendants, 
if  they  defend  jointly,  it  is  clear  that  but  one  counsel  can 
address  the  jury  for  aU ;  and  even  if  they  defend  separately, 
by  different  attomies,  yet  if  they  have  in  fact  the  same  inte* 
rest,  it  has  been  ruled  that  but  one  counsel  can  address  the 
jury  for  all ;  Chippendale  v.  Mason,  4  Camp.  1 74 ;  but  this  has 
since  been  overruled  by  the  court  of  Exchequer.  Ridgway  v. 
Phtilips  et  al.,  3  Dowl.  154. 

Formerly  it  was  holden  that  if,  where  the  plaintiff  begins, 
the  nature  of  the  defence  appear  from  the  pleadings  or  from 
any  notice,  &c.  the  plaintiff's  counsel  was  bound  to  open  the 
whole  case,  not  only  the  case  upon  the  part  of  his  client,  but 
also  with  respect  to  the  defence  ;  and  that  any  witnesses  he 
had  to  disprove  the  latter,  he  must  call  them  in  the  first  in- 
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stance.  See  Lacon  v.  Higgim,  3  Stark,  178.  But  the  practice 
is  now  otherwise :  the  plaintiff,  if  he  begin,  goes  through  his 
case,  without  going  into  the  matter  of  defence ;  the  defendant 
then  states  and  proves  his  defence ;  and  if  he  give  evidence  in 
proof  of  it,  the  plaintiff  may  then  call  witnesses  or  give  evi- 
dence in  answer  to  it,  the  defendant  is  entitled  to  reply  upon 
this  evidence,  and  the  plaintiff  is  then  entitled  to  the  general 
reply.  If  counsel,  in  addressing  the  jury,  make  use  of  ex- 
pressions which  may  be  deemed  injurious  to  individuals,  no 
action  will  lie  against  him  for  doing  so ;  Hodgson  v.  Scarlet,  1 
B.  &  ^.  232  ;  but  an  action  may  be  maintained  against  any 
person  who  afterwards  publishes  it.  Flint  v.  Pike,  6  D.  &  /J. 
528. 

If,  upon  the  cause  being  called  on,  the  plaintiff  do  not  appear, 
the  defendant  may  require  him  to  be  called,  and  nonsuit ;  but 
a  verdict  cannot  be  taken  against  him,  even  although  the  proof 
of  the  issue  be  upon  the  ddendant,  Aldersm  v.  Shaw,  3  Bing. 
290,  or  the  defendant  have  taken  down  the  record  by  proviso. 
Ante,  p.  362.  If  the  plaintiff  be  present,  and  the  defendant 
not,  the  plaintiff  may  go  into  his  case,  as  if  the  action  were 
undefended.  But  if  both  be  present,  and  the  plaintiff  be  not 
prepared,  if  the  judge  will  not  put  off  the  trial,  the  plaintiff, 
by  his  counsel  or  attorney,  should  withdraw  the  record ;  see 
Mullings  V.  — ,  5  Taunt,  88 ;  it  may  be  necessary,  how- 
ever, to  state,  that  merely  a  retainer,  without  a  brief,  will  not 
authorize  counsel  to  withdraw  a  record.  Ahitbol  v.  Beneditto, 
3  Taunt,  225. 

Examination,  8fc.  of  witnesses.']  The  counsel,  who  first  ad- 
dresses the  jury,  adduces  evidence  or  calls  witnesses  to  prove 
the  case  he  has  stated.  The  vdtnesses  are  first  examined  by 
the  counsel  for  the  party  caUing  them,  then  cross-examined  by 
the  counsel  of  the  opposite  party,  and  lastly  re-examined  (if 
necessary)  by  the  counsel  of  the  first  party.  But  a  person 
appearing  upon  a  subpoena  duces  tecum  and  producing  a  docu- 
ment, without  being  sworn  or  examined,  cannot  be  cross-exa- 
mined. Davis  V.  Dale,  Moody  &  M,  614.  Evans  v.  Moseley, 
2  DmoL  364.  Rush  v.  Smith,  1  Cr.  M.  &  R,  94.  As  to  the 
examination,  cross-examination  and  re-examination  of  wit- 
nesses, see  Arch.  PI,  &  Ev,  481,  485,  488.  Where  there  are 
several  counsel  for  one  party,  the  leader  may,  if  he  will,  inter- 
pose, and  take  the  examination  out  of  the  hands  of  his  junior. 
Doe  V.  Roe,  2  Camp,  280.  "Where  there  are  several  defen- 
ants,  each  defending  separately  by  different  attornies,  the 
counsel  for  each  is  entitled  to  cross-examine  the  plaintiff's 
vntnesses.  Ridgway  v.  Philip  et  al.,  I  Cr,  M,  &  R.4lb.  If  an  ob- 
jection is  to  be  made  to  the  competency  of  a  witness,  it  should 
in  strictness  be  made  when  the  witness  appears,  and  he  may 
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be  examined  u  to  it  upon  the  voire  dire ;  but  if  this  be  not 
done,  you  cannot  afterwards  call  another  witness  to  prove  the 
incompetency.  Dewdney  ▼.  Palmer,  4  Mees.  &  W.  664, 
Hartshorn  v.  JVataon,  8  Law  J,,  299. 

Defence,'\  After  the  counsel,  who  first  addressed  the  jury, 
has  closed  his  case,  the  leading  counsel  for  the  opposite  party 
then  addresses  the  jury  in  his  turn,  and  either  contents  himself 
with  remarking  upon  the  case  made  out  by  his  opponent,  or 
states  his  client's  case,  and  calls  witnesses  or  adduces  other 
evidence  to  prove  it.  Sometimes  in  actions  ex  delicto  against 
two  or  more,  if  the  plaintiff  fail  to  give  evidence  against  one 
of  the  defendants,  his  co-defendants  may  apply  to  have  him 
acquitted,  in  order  to  avail  themselves  of  his  testimony ;  and 
the  judge  will  accordingly  order  It,  even  before  the  defendants 
have  entered  upon  their  defence.  Arch,  PI,  &  Ev.  471. 

Reply. 2  If  the  second  party,  who  has  addressed  the  jury,  call 
witnesses,  the  other  party  will  be  entitled  to  the  general  reply; 
or  if  he  call  witnesses  in  reply,  as  mentioned  ante,  p.  377,  the 
counsel  for  such  secoud  party  may  then  observe  upon  sudi 
evidence,  confining  his  observations  strictly  to  the  evidence  in 
reply,  and  the  counsel  for  the  first  party  will  then  be  entitled 
to  the  general  reply. 

Summing  upj]  After  the  case  is  closed  on  both  sides,  the 
judge  sums  up  the  evidence  to  the  jury,  making  such  remarks 
upon  it  as  he  may  think  fit,  and  stating  to  them  the  law  upon 
the  subject.  In  cases  of  consequence,  it  may  be  prudent  for 
the  attorney,  who  attends  the  trial  of  the  cause,  to  take  notes 
of  this  summing  up,  and  indeed  of  the  evidence,  and  what 
passes  at  the  trial,  altogether. 

fVithdratoing  a  juror,  Sfc.}  It  often  happens,  either  from  a 
doubt  whether  the  action  will  lie,  or  from  a  feeling  that  under 
the  peculiar  circumstances  of  the  case,  the  action  should  not 
be  proceeded  in,  that  the  judge  at  the  trial  recommends  the 
parties  to  withdraw  a  juror.  If  the  parties  consent  to  it,  one 
of  the  jurors  is  desired  to  withdraw  from  his  fellows,  and  then 
the  rest  of  the  jury  are  discharged  from  giving  a  verdict.  See 
the  form  of  the  postea  in  mch  case.  Arch.  Forms,  128.  Each 
party  pays  his  own  costs.  Stodhart  v.  Johnson,  3  T.  R.  657. 
Withdrawing  a  juror,  however,  has  not  the  effect  of  putting 
an  end  to  the  action.  See  Saunderson  v.  Nestor,  I  Ry.  &  3f- 
400.  Thomas  v.  Lewis,  5  DowL  395 ;  but  if  from  circum- 
stances it  appear  that  it  was  the  intention  of  the  parties 
thereby  to  put  an  end  to  the  action,  if  the  plaintiff  after- 
wards either  continue  the  same  action,  or  bring  another  for 
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the  same  cause,  the  court  upon  application  will  stay  the 
proceedings,  deeming  the  withdrawing  of  the  juror  equivalent 
to  an  undertaking  by  the  plaintiff  not  to  proceed  further 
in  the  matter.  Moscaii  v.  Lawson,  1  Har.  &  W,  572.  So, 
discharging  a  jury  without  giving  a  verdict,  because  they 
cannot  agree  upon  it,  or  for  other  cause,  has  the  same 
effect  as  withdrawing  a  juror,  and  does  not  terminate  the  suit; 
and  where  a  plaintiff,  in  such  a  case,  instead  of  afterwards  pro- 
ceeding in  the  same  action,  brought  a  new  action  for  the  same 
cause,  the  court  on  application  stayed  the  proceedings,  but 
refused  the  defandant  his  costs  in  the  latter  suit.  Everett  v. 
rouells,  3B.&,  Ad,  349. 

Nonsuit,  verdict,  8fcJ]  As  to  nonsuit,  see  post,  p.  401 .  A  non- 
suit for  variance,  is  not  by  any  means  so  usual  now  as  formerly, 
the  judge  having  now  in  most  cases  the  power  of  amending  the 
record  at  the  trial.  It  is  very  usual  at  the  trial,  where  it  is 
doubtful  whether  the  action  will  lie,  for  the  judge,  after  taking 
the  opinion  of  the  jury  as  to  the  amount  of  damages,  and  as 
to  any  other  facts  he  may  think  necessary,  either  to  nonsuit 
the  plaintiff,  giving  him  leave  to  move  to  set  aside  the  non- 
suit and  enter  a  verdict,— -or  to  direct  a  verdict  for  the  plaintiff, 
^th  leave  to  the  defendant  to  move  to  set  aside  the  verdict 
and  enter  a  nonsuit.  See  Treacher  v.  Hinton,  4  B.  &  ^.  413, 
and  post,  tit.  "New  trial"  Without  such  leave,  however, 
neither  of  these  motions  can  be  made.  Id. 

If  the  cause  last  more  than  a  day,  in  civil  cases,  and  even  in 
cases  of  misdemeanor,  the  jury  at  night  are  allowed  to  retire 
to  their  homes  or  lodgings,  the  judge  usually  cautioning  them 
not  to  hold  communication  with  any  person  on  the  subject  of 
the  action.  See  R,  v.  Kinnear,  2  B,8cA,  462. 

If  the  jury  cannot  agree  upon  their  verdict,  the  judge  may 
discharge  them ;  and  he  usually  does  so,  after  they  have  been 
one  night  locked  up  in  the  jury  room,  deliberating  upon  their 
verdict.  He  cannot,  however,  instead  of  thus  discharging  the 
jury,  nonsuit  the  plaintiff,  without  his  consent.  Dewar  y. 
Purday,  1  Hat.  &  W.  227,  4  Nev.  &  M.  633.  Discharging  the 
jury,  thus,  has  the  same  effect  as  withdrawing  a  juror,  and 
does  not  put  an  end  to  the  action ;  and  where  a  plaintiff,  in 
such  a  case,  instead  of  afterwards  proceeding  m  the  same 
action,  brought  a  new  action  for  the  same  cause,  the  court  on 
application  stayed  the  proceedings,  but  refused  the  defendant 
his  costs  in  the  latter  suit.  Everett  v.  Vouells,  3  B.  &  Ad,  349. 
Where  a  jury  are  discharged,  the  party  ultimately  succeeding 
-mja  not  be  entitled  to  the  costs  of  that  trial.  Seally  v.  Powis, 
1  Har.  UW.  118.  Waite  v.  Spurgin,  4  Dowl.  575.  Harrison 
y.  Bennett,  1  Cr.SuM.  203. 

As  to  the  verdict  generally,  see  post,  p.  402 ;  and  as  to 
damages,  see  post,  p.  404.  The  judge  at  the  trial  will  not  compel 
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the  plaintiff  to  elect  on  what  counts  he  will  take  the  verdict 
Ferguion  v.  Clarke,  2  Stark,  442. 

As  to  applying  for  the  costs  of  a  special  jury,  see  anUf 
p.  368. 

And  as  to  applying  for  the  judge's  certificate,  (where  the 
Terdict  in  assumpsit,  debt  or  covenant  is  under  201.,)  that  the 
cause  was  fit  to  be  tried  at  nisi  prius,  in  order  to  obtain  the 
larger  costs  given  in  other  causes  at  nisi  prius,  see  vol.  2,  tit. 
••  Costs.*' 

Certificate  far  immediate  exectUion.']  By  stat.  1  W.  4,  c.  7, 
8.  2,  in  all  actions  brought  in  the  courts  of  law  at  West- 
minster, "  it  shall  be  law^l  for  the  judge  before  whom  issue 
joined  in  any  such  action  shall  be  tried,  in  case  the  plaintiff  or 
demandant  therein  shall  become  nonsuit,  or  a  verdict  shall  be 
given  for  the  plaintiff  or  demandant,  defendant,  or  tenant,  to 
certify  under  his  hand  on  the  back  of  the  record,  at  any  time 
before  the  end  of  the  sittings  or  assizes,  that  in  his  opinion 
execution  ought  to  issue  in  such  action  forthwith,  or  at  some 
day  to  be  named  in  such  certificate,  and  subject  or  not  to  any 
condition  or  qualification,  and  in  case  of  a  verdict  for  the 
plaintiff,  then  either  for  the  whole  or  for  any  part  of  the  sum 
found  by  such  verdict." 

The  application  for  this  purpose  is  usually  made  by  counsel, 
immediately  after  the  verdict  is  delivered ;  and  it  is  imprudent 
to  defer  it,  at  least  for  any  great  length  of  time,  as  the  circum- 
stances of  the  case  may  not  then  be  fresh  in  the  recoUection 
of  the  judge,  and  there  may  consequently  be  a  risk  of  having 
the  application  refused.  It  is  seldom  made  on  the  part  of  a 
defendant,  and  it  is  only  under^very  peculiar  circumstances 
that  a  judge  would  certify  in  such  a  case.  And  upon  the  part 
of  a  plaintiff,  this  certificate  is  usually  granted  only  in  actions 
upon  bills  of  exchange  or  promissory  notes,  for  goods  sold, 
work  and  labour,  money  lent,  paid,  or  had  and  received,  and 
the  like ;  and  it  is  never  granted  in  cases  where  a  mateiial 
point  has  arisen  at  the  trial,  and  upon  which  it  is  fair  the  de- 
fendant should  have  an  opportunity  to  take  the  opinion  of  the 
court.  Where  such  a  certificate  for  execution  is  given,  it  does 
not  prevent  the  defendant  from  moving  for  leave  to  enter  a 
suggestion  on  the  roll,  under  a  court  of  requests  act,  to  deprive 
the  plaintiff  of  costs,  at  any  time  before  the  expiration  of  the 
usual  time  for  moving  for  a  new  trial.  Badley  v.  Oliver,  1 
Cromp.  &  M.  219. 

Remanet.}  Where  the  cause  is  made  a  remanet,  in  Mid- 
dlesex or  London,  it  is  not  necessary  to  repass  the  record,  but 
the  day  of  the  teste  and  return  of  the  distringas  must  be 
altered,  both  in  the  writ  itself,  and  in  the  last  paragraph  of 
the  nwi />ni«  record,  {see  ante,  p.  364),  before  the  cause  is 


TVial  at  Nisi  Prim,  381 

again  entered  for  trial ;  otherwise  it  cannot  be  tried.  And  it 
is  not  necessary  to  have  a  judge's  order  for  this  alteration. 
Wdls  V.  Day,  8  Ad,  &  El,  94  K 


SECTION  XI. 

Trial  before  the  sheriff,  ifc. 

In  what  cawM.]  By  stat.  3  &  4  W.  4,  c.  42,  s.  17,  "in  any 
action  depending  in  any  of  the  superior  courts  for  any  debt  or 
demand,  in  which  the  sum  sought  to  be  recovered  and  in- 
dorsed on  the  writ  of  summons  shall  not  exceed  20/.,  it  shall 
be  lawful  for  the  court  in  which  such  cause  shall  be  depend- 
ing,  or  any  judge  of  any  of  the  said  courts,  if  such  court  or 
judge  shall  be  satisfied  that  the  trial  will  not  involve  any  diffi- 
cult question  of  fact  or  law,  and  such  court  or  judge  shall  think 
fit  so  to  do,  to  order  or  direct  that  the  issue  or  issues  joined 
shall  be  tried  before  the  sheriff  of  the  county  where  the  action 
is  brought,  or  any  judge  of  any  court  of  record  for  the  recovery 
of  debt  in  such  county;  and  for  that  purpose  a  writ  shall  issue, 
directed  to  such  sheriff,  commanding  him  to  try  such  issue  or 
issues  by  a  jury,  to  be  summoned  by  him,  and  to  return  such 
writ,  with  the  finding  of  such  jury  indorsed,  at  a  day  certain 
in  term  or  vacation  to  be  named  in  such  writ ;  and  thereupon 
such  sheriff  or  judge  shall  summon  a  jury,  and  shall  proceed 
to  try  such  issue  or  issues." 

The  statute  relates  only  to  debts  and  pecuniary  demands, 
and  not  to  torts ;  and  therefore  where,  in  an  action  for  running 
down  a  ship,  the  plaintiff  obtained  an  order  for  a  writ  of  trial 
under  this  act,  and  was  nonsuit  at  the  trial,  the  court  at  his 
own  instance  set  aside  the  nonsuit,  holding  that  the  trial  was 
coram  non  judice.  Watson  v.  Abbott,  2  Dowl.  215.  So,  in  case 
against  a  carrier  for  non-delivery  of  goods,  which  was  tried 
before  the  sheriff,  the  court  held  the  trial  to  be  altogether  a 
nullity,  although  the  order  for  the  trial  was  made  with  the 
consent  of  both  parties.  Smith  v.  Brown,  2  Mees,  &  W.  851. 
So,  assumpsit  for  unliquidated  damages,  cannot  be  tried  before 
the  sheriff;  such  for  instance  as  for  the  wrongful  dismissal  of 
a  servant  before  the  time  for  which  he  had  hired  had  expired, 
Lismore  v.  Beadle,  11  Law  J.,  153,  qb.,  1  Dowl.  N,  C.  566. 
Jacquot  V.  Boura,  5  Mees,  &  fK.  155,  or  for  not  returning  a 
carriage,  &c.  hired,  Collis  v.  Broome,  1 1  Law  J.,  60,  cp.  S.  C. 
nom.  Collis  v.  Groom,  I  Dowl,  N,  C,  496,  or  upon  an  implied 
promise  by  the  tenant  of  a  farm  to  consume  all  the  hay  upon 
it,  Lawrence  v.  Wilcock,  1 1  Ad,  &  El,  941,  or  for  special  damage 
to  an  outgoing  tenant,  by  the  incoming  tenant  not  paying  rent 
according  to  his  agreement,  Jones  v.  Thomas,  11  Law  J.,  154, 
qb.,  or  the  like,  even  although  both  parties  consent  to  it.  Lw- 
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nufre  v.  Beadle,  supra.  But  an  action  to  recover  the  price  pud 
for  a  horse  which  had  been  retomed  on  account  of  its  not 
agreeing  with  the  warranty,  Allen  y.  Pink,  4  Meet,  8c  W.  140, 
or  an  action  in  substance  for  the  price  of  a  horse,  though  spe- 
cial in  form,  Price  Y.Morgan,  2  Id.  53,  or  an  action  of  detinue 
for  a  chattel.  Walker  y,  Lee  et  al,,  11  Law  J.,  58,  cp.,  are 
within  the  act.  The  court  also  feel  a  great  disinclination  to 
set  aside  a  verdict  or  nonsuit  at  the  instance  of  the  psrty  who 
obtained  the  order  for  the  writ  of  trial,  merely  on  tiie  alleged 
ground  that  the  case  is  not  one  which  could  have  been  legally 
tried  before  the  sheriff.  Price  v.  Morgan,  and  Walker  ▼. 
Lee,  supra.  Where  the  debt  was  exactly  20/.  and  the  jury 
found  a  verdict  for  that  sum,  and  also  10s,  for  interest,  the 
court  doubted  whether  this  could  be  done,  and  suggested  to 
the  plaintiff  to  enter  r»ii»Mtor  for  the  excess;  which  he  accord- 
ingly did.  Burleigh  v.  Kingdom,  2  Or*.  &  ilf  .  476.  Where  the 
writ  was  sued  out  and  indorsed  for  25/.  but  as  15/.  only  was 
due,  the  plaintiff  applied  to  a  judge  for  an  order  for  a  writ  of 
trial,  who  granted  it,  ordering  at  the  same  time  the  writ  to  be 
altered  from  25/.  to  15/. :  but  the  court,  upon  application,  re- 
scinded the  order,  holding  that  as  the  action  was  originally 
brought  for  a  sum  above  20/.  the  judge  had  no  authority  to 
make  the  order,  even  although  the  plaintiff  offered  to  waive 
part  of  his  claim.  Trotter  v.  Bass,  1  Hod^,  23.  And  see  Edge 
v.  Shaw  et  ux.,  2  Cr,  M.  &  R,  415. 

Order  and  issue.']  The  oi*der  is  obtained,  almost  as  of  course, 
upon  production  of  the  writ  of  summons  and  declaration;  and 
the  judge  has  no  power  to  annex  any  condition  in  his  order, 
such  as  that  the  case  shall  be  tried  within  a  certain  time,  or 
the  like.  Wright  v.  Skinner,  2  Cr,  M.  &  R,  746.  See  Blittett 
v.  Tenant,  6  Dowl.  436,  semb.  cmt.  The  issue  is  then  made 
up  and  delivered,  with  a  notice  of  trial  indorsed  on  it,  as  in 
ordinary  cases.  The  form  of  the  issue  is  also  the  same  as  in 
ordinary  cases,  to  the  joinder  of  issue  inclusive ;  but  by 
R.  G.  H.  4  W.  4,  r.  2,  sch.  No.  5,  the  conclusion  of  it  must 
be  thus : — 

"  And  forasmuch  as  the  sum  sought  to  be  recovered  in  /Atf 
suit,  and  indorsed  on  the  said  writ  of  summons,  does  not  exceed 
twenty  pounds ;  hereupon  on  the  [the  teste  of  the  writ  of  trial] 

day  of ,  in  the  year ,  pursuant  to  the  statute  in  thai 

case  made  and  provided,  the  sheriff,  [or,  the  judge  of •  beings 

a  court  of  record  for  the  recovery  of  debt  in  tH  said  cownhf,  as 
the  case  may  be,]  is  commanded  that  he  summon  twelve,  ^' 
who  neither,  Sfc.  who  shall  be  sworn  truly  to  try  the  issue  abort 
joined  between  the  parties  aforesaid,  and  that  he  proceed  to  try 
such  issue  accordingly,  and  when  the  same  shall  have  been  tried, 
that  he  make  known  to  the  court  here  what  shall  hare  been  done, 
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by  virtue  of  the  writ  of  our  Lady  the  Queen  to  him  in  that  behalf 
directed^  with  the  finding  of  the  jury  thereon  indorsed^  on  the 

day  of ,"  8fc,    See  Wilson  v.  Nesbitt,  11  Law  J., 

206,  cp. 

Where  the  issue,  instead  of  concluding  thus,  concluded  with 
an  award  of  a  venire,  in  the  ordinary  form  of  an  issue  at  nisi 
prius,  the  court  upon  application  set  it  aside.  Peel  v.  Ward,  5 
Dowl.  169.  But  the  court  in  such  a  case  will  give  the  plaintiff 
leave  to  amend,  upon  payment  of  costs.  JtwiU  v.  Baker,  5 
Dowl.  462.  So,  where  there  is  any  omission  in  the  issue, 
which  is  not  material  to  the  merits,  as  the  day  of  the  teste  or 
return  of  the  writ  of  trial.  Watts  v.  Ball,  1  Man,  &  Gr.  208. 
Hiam  v.  Smith,  6  Dowl.  710,  or  a  variance  between  it  and  the 
writ  in  a  matter  not  material,  Farwig  v.  Cockerton,  3  Mees, 
&  W.  169,  the  court  will  allow  it  to  be  amended  on  payment 
of  costs.  But  the  plaintiff  cannot  amend  it  himself,  without 
such  leave :  and  therefore  where  the  issue  did  not  state  the 
issuing  of  the  writ  of  summons,  but  the  plaintiff  inserted  it 
in  the  writ  of  trial,  and  at  the  trial  the  defendant  protested 
against  it  and  refused  to  enter  upon  his  defence,  the  court  set 
aside  the  verdict.  Wright  v.  Skinner,  4 Bing.  N.  C.  746.  Where, 
however,  there  is  an  omission  or  mistake  in  the  issue,  the 
proper  course  is  for  the  defendant  to  return  it ;  the  court  will 
not  grant  a  new  trial  on  that  ground.  Cooze  v.  Newmegen,  9 
Mees.  &  W.  290. 

As  to  judgment  as  in  case  of  nonsuit,  see  ante,  p.  347. 

Writ  of  trial.]  The  next  step  is  to  prepare  the  writ  of  trial. 
This  must  be  engrossed  on  parchment,  and  must  be  sealed,  but 
not  signed.  R.  G.  H.4  W.  4,r.l,  s.  19.  The  following  is  the 
form  of  the  writ,  as  given  by  R.  G.  H.  4  W.  4,  r.  2,  sch.  No.  5. 

"  Victoria  by  the  grace  of  God,  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  Queen,  defender  of  the  faith.  To  the  sheriff 

of  our  county ,  [or,  to  the  Judge  of being  a  court  of 

record  for  the  recovery  of  debt  in  our  county  of——^  as  the  case 
may  be :]  JVhereas,  John  Nokes  in  our  court  before  our  justices 
at  Westminster,  [or  in  B.  R.  before  us  at  Westminster,  or  in  the 
Exchequer,  before  the  barons  of  our  Exchequer  at  Westminster, 
as  the  case  may  be,]  on  the  [the  date  of  the  first  writ  of  sum- 
mons]   day  of last,  impleaded  Joseph  Styles  in  an  action 

on  promises,  [or  as  the  case  may  be.] 

"  For  that  whereas,  [reciting  the  declaration,  as  in  a  writ  of 
inquiry,]  and  thereupon  he  brought  suit. 

*'  And  whereas  the  defendant,  on  the day  of last, 

by  —  his  attorney,  [or  as  the  case  may  be,]  came  into  our 
said  court  and  said  [here  recite  the  pleas  and  pleadings  to  the 
joinder  of  issue,]  ajid  the  plaintiff  did  the  like.    And  whereas 
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the  sum  sought  to  be  recovered  in  the  said  action,  and  indoned 
on  the  ufrit  of  ium$nO¥u  therein,  doet  not  exceed  20/.,  and  it  it 
fitting  that  the  issue  above  joined  should  be  tried  before  you  the 
said  sheriff  of-^-—  [or  Judge,  as  the  caae  may  be :]  We,  there- 
fore, pursuant  to  the  statute  in  such  case  made  and  provided, 
command  you,  that  you  do  summon  twelve  free  and  lawful  men 
of  your  county,  duly  qualified  according  to  law,  who  are  in  no 
wise  ahin  to  the  plamtiff  or  to  the  defendant,  who  shcUl  be  sworn 
truly  to  try  the  said  issue  Joined  between  the  parties  aforesaid, 
and  that  you  proceed  to  try  such  issue  accordingly  ;  and  when 
the  same  shall  be  tried  in  manner  aforesaid,  we  command  you 
that  you  make  known  [in  C.  P.  to  our  Justices  at  Westminster, 
or  in  B.  R.  to  us  at  Westminster,  or  in  the  Excheqaer,  to  the 
barons  of  our  said  Exchequer,  as  the  case  may  be,]  what  Ml 
have  been  done  by  virtue  of  this  writ,  with  the  finding  of  the 

jury  hereon  indorsed,  on  the  —'  day  of next.     Witness 

Sir  Nicholas  Conyngham  Tindal,  Knight,  at  Westminster,  the 
—  day  of  —  in  the year  of  our  reign" 

There  is  an  omission  in  the  statute,  where  it  speaks  of  the 
manner  in  which  the  writ  of  trial  is  to  be  directed ;  the  statute 
stating  that  the  writ  is  to  be  directed  to  the  sheriff,  omitting 
the  words  "  or  judge."  But  it  has  been  holden  that  where 
the  judge's  order  directs  the  trial  to  be  before  the  judge  of  an 
inferior  court  of  record,  the  writ  of  trial  must  be  directed  to 
that  judge ;  and  therefore,  where  the  writ  was  directed  to  the 
mayor  of  Colchester,  (the  mayor  being  judge  of  such  a  court), 
it  was  holden  to.  bie  correct.  Clark  ▼.  Mamer,  2  Dowl.  774. 
Where  the  writ  was  directed  to  the  recorder  of  a  borough, 
commanding  him  to  summon  a  jury  of  his  county,  and  the  case 
was  tried  by  a  jury  of  the  borough :  the  court  set  aside  the 
verdict,  thinking  the  writ  bad,  as  directing  a  jury  of  the  county 
to  be  summoned,  but  at  all  events,  the  trial  not  being  before 
the  jury  in  the  writ  mentioned,  was  a  mistrial*  and  bad.  Farmer 
V.  Mountfort,  8  Mees,  &  W.  266.  A  new  writ  afterwards 
directed  him  to  summon  a  jury  of  the  borough,  and  that  was 
holden  good.  Farmer  v.  Mountfort,  9  Mees.  &  W.  100. 

Where  the  writ  of  trial,  by  mistake,  stated  the  date  of  the 
declaration  as  the  day  of  the  teste  of  the  writ  of  summons,  it 
was  holden  to  be  fatal,  and  that  the  writ  was  thereby  void; 
and  the  court  set  aside  a  verdict  for  plauitiff  upon  this  ground, 
althpugh  the  objection  had  not  been  made  at  the  trial.  Wight 
V.  Ferrers,  5  Dowl.  463.  And  the  writ  of  trial  is  conclusive 
as  to  the  date  of  the  writ  of  summons,  and  no  evidence  can  be 
given  to  contradict  it.  Whipple  v.  Manley,  1  Mees.  &  W,  432. 
The  court,  however,  upon  application,  will  amend  it,  and  grant 
a  new  trial,  if  any  injustice  have  been  occasioned  by  it.  Id. 
White  V.  Farrer,  2  Id.  288.  In  general,  however,  the  court 
will  not  set  aside  a  verdict  for  defects  in  the  writ,  where  the 
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defendant  hts  Appeared  at  the  trial  and  made  no  ol^ection  to 
it ;  but  they  vriXL  order  the  writ  to  be  amended,  and  make  the 
plaintiff  pay  the  costs  of  the  amendment.  Emery  et  al.  t. 
Hmcard,  9  Mees.  &  W,  108.  Perewai  v.  Connell,  3  Bmg,  N,  C, 
877.  But  where  the  writ  omitted  to  state  the  amount  of  the 
debt,  the  court  even  arrested  the  judgment*  Hand/ord  t.  Hand^ 
ford,  6  Dwjl.  473. 

Notice  of  trial,  ^cJ]  The  same  notice  of  trial  must  be  given 
as  in  causes  to  be  tried  at  nisi  prius.  See  Dignam  ▼.  Moatyn,  6 
Doml,  547.  It  must  however  specify  the  day  of  trial.  Farmer 
V.  Mountfort,  9  Mees,  &  fV.  100.  And  where  notice  was 
given  for  Easter  Tuesday,  and  afterwards  continued  to  a  subst* 
quent  day,  Williams,  J.  held  that  Easter  Tuesday  was  not  a  die$ 
nmt  with  respect  to  notices  of  trial,  and  that  the  notice  there* 
fore  was  sufficient.  Camock  v.  Smith,  3  Dowl,  607,  1  Har.  8t 
^.217.  Where  notice  was  given  for  twelve  o'clock,  and 
when  the  defendant's  attorney  attended  at  the  court  house* 
with  his  witnesses,  a  quarter  before  twelve  on  the  day  ap* 
pointed,  he  found  the  cause  had  already  been  tried ;  the  court 
set  aside  the  verdict,  without  requiring  any  affidavit  of  merits. 
HanOow  v.  Wilkes,  4  DowL  295. 

Where  notice  of  trial  was  given  and  countermanded,  and 
afterwards  a  new  notice  was  given,  and  the  cause  tried :  it  was 
objected  that  the  writ  of  trial  in  such  case  ought  to  have  been 
re-sealed ;  but  Parke,  B.,  held  that  it  was  not  necessary  to  re- 
seal  the  writ,  where  the  trial  takes  place  before  the  return  day  i 
it  appearing  afterwards  however  that  the  return  day  had  been 
altered  from  the  12th  to  the  19th,  and  that  the  trial  took  place 
on  the  17th,  the  verdict  was  set  aside.  Chandler  v.  Bezward,  2 
Meee,  &  W.  205. 

Trial,'\  Where  an  application  to  put  off  the  trial  was  not 
made  until  after  the  jury  had  been  sworn  in  the  cause,  the 
court  held  it  to  be  too  late ;  Packham  v.  Neuman,  1  Or.  M. 
flb  R,  584 ;  such  an  application  ought  to  be  made  to  a  judge  of 
one  of  the  superior  courts.  Per  Alderson,  B.  Id.  Care  must 
be  taken  that  the  trial  is  had  before  the  writ  is  returnable. 
See  Mortimer  v.  Preedy,  3  Mees»  &  W.  602.  Where  however 
the  writ  was  returnable  on  the  27th,  and  the  trial  began  on 
the  26th,  lasted  the  whole  of  the  27th,  and  the  verdict  was  not 
delivered  until  after  twelve  o'clock  at  night,  the  court  refused 
to  set  aside  the  verdict.  Petier  v.  Booth,  1  DowL  iV.  C.  546. 
Pinleney  v.  Brett,  11  Law  /.,  9,  qb. 

The  trial  ought  to  be  conducted  in  the  same  manner  as  a 
cause  at  nisi  prius.  And  the  court:  of  exchequer  held  that  the 
sheriff  was  warranted  in  laying  down  a  role,  that  none  but  a 
barrister  or  an  attorney  should  act  as  advocate  for  either  party. 
Tribe  v.  Wingfield,  2  Mees,  &  W,  128.     Also  by  stat.  3  &  4  W. 
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4,  c.  42,  8.  18,  the  sheriff  or  jadge  shall  have  the  same  autho- 
rity as  to  amendments,  as  is  gWen  by  that  act  to  judges  atnui 
priua.  See  "  Amendment  J'  Hiil  ▼.  SaUer,  2  Dowl.  380.  The 
sheriff  or  judge  may  also  nonsuit  the  plaintiff;  Per  Bayley,  B. 
in  H'atson  v.  Abbot,  2Cr.9tM.  150 ;  but  he  must  dispose  of  the 
case  in  some  such  manner;  he  cannot  delegate  his  authority 
to  an  arbitrator,  by  allowing  a  verdict  to  be  taken  subgect  to  an 
award.  Wilton  v.  Thorpe,  6  Mees.  &  W.  721.  He  may  also 
certify  for  immediate  or  speedy  execution,  as  a  judge  at  nut 
prius  may,  under  stat.  1  W.  4,  c.  7,  s.  2,  and  judgment  may 
be  signed  and  execution  issued  accordingly.  3  &  4  ^.  4,  c.42, 
s,  19.  And  see  Pyhe  ▼.  Olendmning,  2  Dowl.  611.  But  he 
has  no  power  to  certify,  under  stat.  43  Eliz.  c.  6,  to  deprive  a 
^^aintiff  of  costs  where  the  verdict  is  for  less  than  4Qs.; 
nardroper  v.  Richardaon,  3.  Nee,  &  M.  839.  Jones  v.  Barnes, 
2  Mees,  &  W.  313.  And  see  title  "  Costs ;"  the  application  for 
that  purpose  must  be  made  to  the  court.  Johnson  v.  Beak,  5 
Mees.  &  W.  276. 

The  sheriff  is  to  return  the  writ  of  trial,  with  the  finding  of 
the  jury  thereon  indorsed,  at  a  day  certain  in  term  or  vacation 
to  be  named  in  such  writ.  Ante,  p.  381.  The  following  are 
the  forms  of  the  indorsement,  as  given  in  R.  G.  H.  4  W.  4,  r. 
2,  sch.  Nos.  6,  7. 

Form  of  indorsement  on  the  writ  of  the  verdict : 

"  Afterwards  on  the  [day  of  trial]  day  of in  the  year 

before  me,  sheriff  of  the  county  of — —  [or  judge  of  the 
court  of'  ]  came,  as  well  the  within-named  plaini^,  as  the 
within-named  defendant,  by  their  respectioe  attomies  within- 
named,  [or  as  the  case  may  be,]  and  the  jurors  of  the  jury,  by 
me  duly  summoned  as  within  commanded,  also  came,  tmd  being 
duly  sworn  to  try  the  said  issue  within-mentioned,  on  their  oatk 
say  that ."     R.  G.  H.  4  W.  4,  r.  2  sch.  No.  6. 

Form  of  indorsement,  in  case  a  nonsuit  takes  place : 

After  the  words  "  duly  sworn  to  try  the  issue  within -men- 
tioned," proceed  as  follows :  "  And  were  ready  to  give  their  ter- 
diet  in  that  behalf,  but  the  said  John  Nokes  being  solemnly  called, 
came  not ;  nor  did  he  further  prosecute  his  said  suit  against  the 
said  Joseph  Styles."    R.  G.  H.  4  JV.  4,  r.  2,  sch.  No.  7. 

As  to  moving  for  a  new  trial,  see  "  New  Trial."  If  the  under- 
•  sheriff  or  judge  refuse  to  give  a  copy  of  his  notes  of  the  trial, 
when  required  for  the  purpose  of  any  motion  in  the  couit 
above,  the  court  will  compel  him  to  pay  any  costs  or  expenses 
the  party  may  have  been  put  to,  in  consequence  of  his  refusal. 
Metcalfr.  Parry,  2  Dowl.  589,  and  see  S.  C.  3  Dowl.  93. 
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Judgment  and  execution.']  Atthereturnof  the  writ  of  trial, 
"  costs  shall  be  taxed,  judgment  signed,  and  execution  issued 
forthwith,  unless  the  sheriff  or  his  deputy,  before  whom  such 
trial  shall  be  had,  shall  certify  under  his  hand  upon  such  writ, 
that  judgment  ought  not  to  be  signed  until  the  defendant  shall 
haye  had  an  opportunity  to  apply  to  the  court  for  a  new  trial, 
or  a  judge  of  any  of  the  superior  courts  shall  think  fit  to  order 
that  judgment  or  execution  shall  be  stayed  till  a  day  to  be 
named  in  such  order."  3  &  4  W.  4,  c.  42,  s.  18.  See  Angel 
V.  Ihler,  6  Mees.  &  fV.  600.  It  is  not  necessary  in  this  case,  to 
wait  four  days,  after  the  return  of  the  writ,  before  you  tax 
costs ;  but  you  may  tax  them,  sign  judgment  and  sue  out  exe- 
cution, on  the  very  day  the  writ  is  returned,  Nicholls  v. 
Chambers,  1  Cr.  M.  &R,  385,  unless  prevented  by  certificate  or 
order,  as  above  mentioned. 

The  following  is  the  form  of  the  entry  on  the  judgment  roll, 
as  given  by  R.  6.  H.  4  W.  4,  r.  2,  sch.  No.  8. 

Copy  the  issue,  and  then  proceed  as  follows  :  "  Afterwards 
on  the  [day  of  signing  judgment]  day  of'-—^  in  the  year  -^— 
came  the  parties  aforesaid  by  their  respective  attomies  (^foresaid, 
[or  as  the  case  may  be,]  and  the  said  sheriff  [or  judge,  as  the 
case  may  be,]  before  whom  the  said  issue  came  on  to  be  tried, 
hath  sent  hither  the  said  last  mentioned  writ,  with  an  indorse- 
ment thereon,  which  said  indorsement  is  in  these  words;  to  wit : 
[here  copy  the  indorsement.] 

Therefore  it  is  considered^'  [&c.  in  the  same  form  as  in  ordi- 
nary cases.] 

SECTION  XII. 

Documentary  evidence. 

Proof  of  documents."]  Public  statutes  are  never  proved ;  but 
if  any  part  of  your  case  depend  upon  a  public  statute,  it  may 
be  prudent  for  you  to  have  a  copy  of  it  in  court,  to  aid  the 
recollection  of  the  judge,  if  necessary.  A  private  statute  is 
proved  by  an  examined  copy  from  the  roll.  Arch.  PI.  &  Ev. 
388 — 390.  As  to  what  statutes  are  public,  what  private,  see 
Arch.  PI.  kEv.  391. 

Records  of  the  Queen's  courts,  are  proved  by  examined 
copies.  Arch,  PL  &  Eo.  390.  In  what  cases  a  former  verdict 
or  judgment  is  evidence,  and  for  or  against  whom,  see  Id, 
393, 4.  In  what  cases  the  nisi  prius  record  is  evidence,  see  Id, 
392.  A  judgment  of  the  House  of  Lords,  a  record  of  an 
indictment,  and  a  conviction  before  a  magistrate,  are  likewise 
s2 


388  Evidmee. 

proTed  by  examined  copies.  Id.  395.  So  is  a  writ,  if  it  be 
returned ;  but  if  it  be  not,  it  must  be  produced.  Id.  394. 

A  fine  is  proved  by  the  chirograph ;  Id,  395 ;  a  recovery,  by 
an  examined  copy  or  an  exemplification,  usually  the  latter. 
Id.  396. 

Proceedings  in  parliament  are  proyed  by  examined  oopia: 
Id.  396 ;  so  are  the  proceedings  in  courts  of  equity,  (UBt 
answer,  depositions,  and  decree).  Id.  397 — 399,  proceedings  ia 
the  Ecclesiastical  courts.  Id.  401,  and  proceedings  in  te 
Admiralty  court,  ici.  402. 

Proceedings  in  courts  of  law.  not  being  records :  rules  of 
court  are  proved  by  office  cities ;  Id.  400 ;  a  judge's  order,  by 
producing  the  order  and  proving  the  judge's  signature,  or  by 
producing  an  office  copy  of  a  rule  by  which  it  has  been  msde  t 
rule  of  court.  Id.  400. 

*  Commissioners  of  banknqit,  adjudications,  assignments  snd 
certificates,  before  the.  late  Bankrupt  Court  Act  ( I  &  2  W.  4, 
c.  56),  and  fiats  in  bankruptcy,  ac^udications,  appointments 
of  assignees  and  certificates  since  that  act,  are  proved  by  pro* 
ducingthem,  first  having  them  duly  enrolled  at  the  BaiUmipt 
office,  and  a  certificate  of  the  enrolment  indorsed  thereon. 
6  G.  4,  e.  16,  s.  96.    2  W.  4,  c.  114,  s.  9. 

Proceedings  in  the  Insolvent  court,  (petition,  sdiedule^ 
order  of  adjudication,  &c.)  may  be  proved  by  an  office  copy, 
under  the  seal  of  the  court,  signed  by  the  ofiieer  in  whose  cus- 
tody the  proceedings  are,  certifying  the  same  to  be  a  tnie 
copy.  7  O.  4,  c.  57,  s.  76.    See  Arch.  PI.  &  Ev.  405. 

Proceedings  in  foreign  courts  are  proved  usually  by  exem- 
plifications under  the  seal  of  the  court.  Id.  406. 

Registers  of  baptism,  marriage,  or  burial,  are  proved  by  ex- 
amined copies.  Id.  409,  410. 

A  deed  is  proved  by  the  attesting  witness,  if  he  be  alive,  in 
this  country,  and  can  be  found ;  and  if  not,  then  by  proof  of 
his  handwriting.  Id.  418—423.  A  deed  thirty  years  old, 
however,  proves  itself ;  Id.  420 ;  and  a  deed  enrolled,  is 
proved,  not  by  the  subscribsng  witness,  but  by  the  certificate 
of  enrolment  indorsed  on  it.  Id.  419,  396.  Care  must  be 
taken  that  the  deed  be  properly  stamped,  othervnse  it  cannot 
be  received  in  evidence.  See  Id.  425—431.  55  O.  3,  c  IM, 
Biich. 

A  will  of  freehold  land  must  be  produced,  and  proved  by 
one  at  least  of  the  two  witnesses  to  it,  who  must  act  the  same 
time  be  prepared  to  prove  every  drcumstanoe  attending  the 
attestation  required  by  the  stat.  1  Vict.  c.  26,  a.  9>  JrA. 
PI.  &  Ev.  432—434.  A  vrill  of  personal  property  is  proved 
by  the  probate.  Id.  401. 

All  written  instruments  not  under  seal,  (agreements,  hiUs 
of  exchange,  promissory  notes,  &c.)  are  proved  by  the  at- 
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testing  witness,  if  there  be  one;  otherwise  by  proof  of  the 
party's  hand\mting.  Id,  434. 

Copies.']  An  esnmined  copy  is  thus  obtained:  bespeak  a 
copy  from  the  officer  who  has  the  custody  of  the  record,  &c. ; 
and  when  it  is  ready,  let  him  read  over  the  original,  whilst 
you  examine  the  copy.  It  is  not  necessary  that  he  should  also 
read  over  the  copy  whilst  you*  examine  the  record.  Rolf  v. 
Ikart,  2  Taunt.  470.  Then  make  a  short  memorandum  on  the 
bade  of  it,  as  to  the  time  when  yon  examined  it,  in  order  that 
you  may  be  able  to  swear  to  it  afterwards. 

An  office  copy  (that  is,  a  o^y  made  out  by  the  officer 
in  whose  hands  the  original  document  is,  without  being  ex- 
amined), is  only  evidence  in  those  cases,  where  by  statute,  oi* 
by  the  practice  of  the  court,  &c.,  it  is  his  duty  to  make  out 
copies  for  the  parties, — such  for  instance  as  an  office  copy  of  a 
rule  of  court,  or  the  chirograph  of  a  fine,  &c.— in  whidi  case 
the  copy  may  be  given  in  evidence  without  further  proof; 
but  if  it  in  strictness  form  no  part  of  the  officer's  duties  to 
make  out  such  copies,  although  in  ftxt  he  do  make  them  for 
the  convenience  of  parties  and  their  solicitors,  such  copies  are 
no  evidence,  unless  proved  to  have  been  examined  with  the 
originals.  Gilb,  Ev.  23.  Arch,  Pi,  h  Ev,  391.  Such  a  copy, 
issued  by  a  court  abroad,  is  clearly  not  evidence.  See  Broum 
V.  Thornton,  6  Ad.  &  El.  185. 

Notice  to  produce.']  If  you  wish  to  give  in  evidence  any 
deed,  agreement  or  oUier  written  document  (not  being  a  mere 
notice),  which  is  in  the  hands  of  the  opposite  party,  or  of  his 
attorney  or  agent,  you  may  give  him  or  his  attorney  notice  to 
produce  it  at  the  trial ;  and  if  he  fail  to  do  so,  you  will  be 
allowed  to  give  secondary  evidence  of  it,  such  as  a  counter- 
part or  copy,  or  even  parol  evidence  of  its  contents.  Arch. 
PL  &  Ev.  382,  8fc,  If  he  produce  it,  however,  you  must  be 
prepared  to  prove  it  by  the  attesting  witness,  if  there  be  one, 
unless  the  party  so  produdng  it  claim  or  take  some  estate  or 
interest  under  it.  Id,  421.  The  notice  may  be  in  the  foU 
lowing  form :— 

In  the  [&c. 

Between  [&c. 

Take  notice,  that  you  are  hereby  required  to  produce  to  the 
court  and  jury,  on  the  trial  of  this  cause,  {a  certain  deed, 
dated,  "  &c."  and  made  between,  "  &c.  describing  the  deed  or 
other  instrument,  letters,  papers,  books,  &c.  that  you  desire 
the  opposite  party  to  produce  in  evidence"]  and  all  other 
letters,  books,  papers  and  writings  whatsoever,  in  anywise  re- 
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laiing  to  the  matters  in  questi<m  in  this  caute.   Dated  this  — 

day  of ,18     . 

Yours,  8fc,  CD, 
IDefendanfs']  attorney  ["  or"  agent.] 

To  Mr.  A.  B.the  above-named  Iplaintiff] 
or  to  Mr.  E,  F.  his  attorney  ["  or"  agent.'] 

Make  a  duplicate  of  this  notice  before  you  serve  it,  and 
indorse  upon  it  the  time  of  service,  in  order  that  you  may 
swear  to  it  afterwards  upon  the  trial.  It  must  be  served 
upon  the  attorney  of  the  opposite  party ;  and  care  must  be 
taken  to  serve  it  such  a  reasonable  time  before  the  trial,  that 
the  opposite  party  or  his  attorney  may  have  an  opportunity 
to  search  for  or  procure  the  instrument  required,  and  pro- 
duce it  at  the  trial,  if  he  think  proper  to  do  so ;  otherwise 
you  will  not  be  permitted  to  call  for  the  instrument  at  the 
trial,  or  to  give  secondary  evidence  of  it,  if  not  produced. 
Arch.  PL  &  Ev.  384,  and  see  the  several  cases  there  mentioned. 
See  also  George  v.  Thompson,  4  Dowl.  656.  Atkins  v.  Mere- 
dith, Id.  568.  Hott  V.  Miers,  9  Car.  &  P.  191.  Firkin  v. 
Edwards,  Id.  478.  Gibbons  v.  Powell,  Id.  634.  f Foster  v. 
Pointer,  Id.1}S.  Hughes  y.  Budd,  B  Dowl,  315.  Howards. 
WiUiams,  11  Law  J.,  279,  ex. 

Judges  order  to  admit  documents,  without  proof.]  1 .  It  is 
ordered  by  R.  G.  H.  2  W.  4,  r.  6,  "  that  the  expense  of  a 
witness,  called  only  to  prove  the  copy  of  any  judgment,  writ 
or  other  public  document,  shall  not  be  allowed  in  costs,  unless 
the  party  calling  him  shall,  within  a  reasonable  time  before 
the  trial,  have  required  the  adverse  party,  by  notice  in  writing, 
and  production  of  such  copy,  to  admit  such  copy,  and  unless 
such  adverse  party  shall  have  refused  or  neglected  to  make 
such  admission." 

2.  It  is  ordered  by  R.  G.  H.  2  W.  4,  r.  7,  "  the  expense  of 
a  witness,  called  only  to  prove  the  handwriting  to,  or  the 
execution  of,  any  written  instrument  stated  upon  the  plead- 
ings, shall  not  be  allowed,  unless  the  adverse  party  shaD, 
upon  summons  before  a  judge  a  reasonable  time  before  the 
trial,  (such  summons  stating  therein  the  name,  description, 
and  place  of  abode  of  the  intended  witness),  have  neglected 
or  refused  to  admit  such  handwriting  or  execution,  or  unless 
the  judge  upon  attendance  before  him  shall  indorse  upon 
such  summons  that  he  does  not  think  it  reasonable  to  require 
such  admission." 

3.  By  the  two  preceding  rules,  the  party  succeeding  at  the 
trial  is  deprived  of  the  costs  of  proving  documents,  unless  he 
have  previously  applied  to  the  other  party  to  admit  them. 
But  by  the  following  rule,  a  party  refusing  to  admit  doca- 
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ments,  may  be  rendered  liable  to  the  costs  of  proving  them, 
whatever  may  be  the  result  of  the  trial.  By  R.  G.  H.  4 
W.  4,  r.  1,  s.  20,  "either  party,  after  plea  pleaded,  and  a 
reasonable  time  before  trial,  {see  Tinn  v.  BiUingsley  et  al.,  2  Cr. 
M.  &  R.  253,)  may  give  notice  to  the  other,  either  in  town  or 
country,  in  the  form  hereto  annexed,  or  to  the  like  effect,  of 
his  intention  to  adduce  in  evidence  certain  written  or  printed 
documents,  and  unless  the  adverse  party  shall  consent,  by 
indorsement  on  such  notice  within  forty-eight  hours,  to  make 
the  admission  specified,  the  party  requiring  such  admission, 
may  call  on  the  party  required,  by  summons,  to  show  cause 
before  a  judge  why  he  should  not  consent  to  such  admission, 
and  in  case  of  refusal  be  subject  to  pay  the  costs  of  proof. 
And  unless  the  party  required  shall  expressly  consent  to  make 
such  admission,  the  judge  shall,  if.  he  think  the  application 
reasonable,  make  an  order  that  the  costs  of  proving  any  docu- 
ment specified  in  the  notice,  which  shall  be  proved  at  the  trial 
to  the  satisfaction  of  the  judge  or  other  presiding  officer,  cer- 
tified by  his  indorsment  thereon,  shall  be  paid  by  the  party  so 
required,  whatever  may  be  the  result  of  the  cause."  See  Smith 
V.  Bird,  3  Dowl.  641,  1  Hodg.  96.  Tinny. Billingsley  et  cd.,  2 
Cr.  M.8fR,2bZ.  If  the  witness  prove  nothing  else  on  the  trial 
on  his  direct  examination,  but  what  has  been  refused  thus  to  be 
admitted,  although  on  his  cross-examination  and  re-exam- 
ination he  may  have  spoken  as  to  facts,  the  judge  will  in 
general  certify  for  costs.  Stracey  v.  Blake,  7  Car.  &  P.  404. 
And  the  party  thus  obtaining  a  certificate,  will  be  entitled  to 
his  costs,  although  the  verdict  or  nonsuit  be  afterwards  set 
aside ;  Lewis  v.  Howell,  6  Ad.  &  El.  169  ;  but  he  will  not  be 
allowed  to  tax  them,  pending  the  rule  for  the  new  trial,  &c. 
Doe  V.  Davies,  12  Ad,  &  El.  21.  The  rule  above  mentioned 
extends  as  wdl  to  documents  in  the  hands  of  third  parties,  as 
to  those  in  possession  of  the  party  requiring  the  admission ; 
but  they  must  be  described  accordingly.  Rutter  v.  Chapman,  1 1 
Law  J.,  178,  ex.  1  Dowl.  N.  C.  1 18.  Where  the  order  was  con- 
sented to,  and  it  specified  a  counterpart  of  a  lease,  but  when 
the  instrument  was  produced  at  the  trial,  it  purported  to  be 
executed  both  by  the  landlord  and  by  the  tenant,  although  it 
was  stamped  only  as  a  counterpart ;  the  court  held  the  mis- 
take not  to  be  material.  Doe  v.  Smith,  8  Ad.  &  El.  255.  So, 
where  the  notice  to  admit,  specified  a  note  dated  the  10th  Octo- 
ber, and  the  note  when  produced  appeared  to  be  dated  the  10th 
November,  but  the  party  admitting  it  had  actually  seen  the 
note ;  the  mistake  was  holden  immaterial.  Field  v.  Hemming, 
7  Car.  &  P.  619.    The  following  is  the  form  of  the  notice? — 

In  the  [&c. 

Between  [&c. 

Take  notice,  that  the  plaintiff  [or  defendant]  in  this  cause. 


99*  ^RfMPMCCs 

propaset  to  adduce  im  evidmee  the  teveral  deemmente  hereunder 
$pec^led,  md  the  mme  wtay  be  mapected  6y  the  d^^endmU 
(or  jikriitfy]  Wf  attcrmtf  or  mgent^  td  ,  on  •>  be- 

tween the  humrt  ef  "  ■  ■;  oimI  thtU  the  d^endemt  [or  jf^oiR- 
iff]  wiU  he  reared  to  admit  that  mdt  qf  th«  emid  doeuwnents 
Of  are  epecj^ed  to  be  erigim^  were  retpeetivefy  ufritten^  signed 
or  executed,  a»  they  pmpert  reepeetw^  to  hmoe  been;  that 
Much  as  are  speckled  as  copier,  are  true  copies;  aasd  sssek  doa^ 
ments  as  are  stated  to  have  been  served,  sent  or  deHoered,  were 
90  served,  sent  or  delivered  respectively,  saving  aU  ju^  except 
tions  to  the  admissibility  ^  all  such  decmnents  as  evidence  in 
this  cause.    Dated  [^v. 

O.  B.  attorney  or  agent  for  plaint\f. 
To  S,  P.  attorney  or  agent  fbr  ditf^ndant. 


Here  describe  fte  documents;  the  manner  of  doing  whidi 
may  be  as  follows :— - 

Originals. 
Description  of  the  Documents,  Date. 

Deed  of  Covenant  between  A.  B.'\ 

^  C.  D.,  Istpart  j  andE.F.yi  Jan.  1828. 
2nd  part 


i.B.l 

b^re<if  lease  from  A.  B.  toy  p^^^^^ 

Indenture  of  release  between  A.\t.  p^r  ,q„c 
B.  &  C.  D.  Istpart,  ^ J^  ^^'  "2^- 


tetter,  defendant  to  plaintiff  . .     I  Mar,  1828. 
Policy  of  insurance  upon  goods^ 

by  ship  Isabella,  on  voyage  V3  Dee.  1827. 

from  Oporto  to  London J 

Memorandum  of  agreement  be*l 
tween  C.  D.,  certain  of  said  >  1  Jon.  1828. 
ship,  and  E.  F. J 

BiU  of  exchange  for  £100,  0*31 
months,  drawn  by  A.  B.  on\.  j^^ 
and  accepted  by  C.  D„  and  \^^^»  1^29. 
indorsed  by  E.  F.  &  G,  H. ,  •  .J 


fVUneases,  39a 


Copies. 


Descriptitm  of  Documents.  Date,        Originalcrdu^ 

plicate,  served^ 
sent,  w  dOii 
vered,  where, 
hew,  and  6y 
whom. 
Register  of  baptism  of  A.  B.,  in  1  ,  r^  ,  ftna 
theparishofX. |W<mi.1808. 

Letter, plaintW to  d^endant..  }lPeb.lB3S.}l^fJ^^^^^^^ 

^  Served  2  Mar, 

1838,   on   de^ 

Notice  to  produce  papers i- 1  Mar.  1838.  }>/efu2an<'«     of- 


lliM 


f  tomey,  bp  S, 
^  F,of' 
Record  of  a  judgment  of  the  court  I 

of  King's  Bench,  in  an  action,  y  Trin.  term,  10  G.  4. 
J.S.y.J.N.   J 

Letters  patent  of  King  Charlesl.  j^  ..^^ 
//.  in  the  Row  Chapel  ^...T 


SECTION  XIII. 

Witnesses. 

1.  Compelling  the  attendance  of  witnesses. 

SubpoBna."]  The  writ  of  subpoena  is  directed  to  the  witness 
or  witnesses,  and  requires  them  to  appear  before  the  chief  jus- 
tice, &c.  or  judges  of  assize,  on  a  certain  day,  to  testify  the 
truth  according  to  their  knowledge,  in  a  certain  cause,  on  the 
part  of  the  plaintiff  or  defendant,  under  the  penalty  of  100/. 
See  the  form  in  the  Appendix.  Blank  forms  may  be  had  at 
the  stationer's;  get  one  on  parchment,  and  as  many  copies  on 
paper  as  there  are  loitnesses  to  be  subpoenaed ;  Jill  them  up ;  and 
get  the  writ  signed  and  sealed;  and  then  serve  each  witness  with 
a  copy,  taking  care  to  make  a  memorandum  of  the  time  and 
manner  of  service. 

The  witness  must  be  served  personally  with  the  copy,  and 
the  original  writ  must  at  the  same  time  be  shown  to  him, 
otherwise  no  attachment  will  be  awarded  against  him  for  not 
obejdng  it.  Wadsworth  v.  Marshall,  1  Cromp.  &  M,  87» 
Jacob  v.  Hungate,  3  Dowl.  456.  It  must  also  be  served  before 
the  time  mentioned  in  it  for  the  witness's  attendance,  other- 
wise no  attachment  will  lie.  Alexander  v.  Dixon,  1  Sing.  366^ 
s  3 
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And  it  may  be  advisable  to  infonn  him  of  the  time  wbenit 
it  likely  his  attendance  will  actuaUy  be  required.  See  Bbndfvi 
.▼,  De  Tastet,  6  Taunt,  260.  Keeping  a  witness  out  of  the  ^y, 
to  avoid  service  of  a  subpoena,  or  otherwise  preventing  the  ser- 
^ce,  may  subject  the  party  doing  so  to  an  attachment.  See 
Clemmt  v.  miliams,  1  Hodg.  382. 

At  the  time  of  serving  the  tubpcena,  in  town  causes,  if  the 
witness  live  v^ithin  the  bills  of  mortality,  a  shillmg  is  usoa&y 
given  or  tendered  to  him.  See  Betteley  v.  M'L^,  3  BiK- 
N.  C,  405.  In  country  causes,  however,  and  in  town  causes 
where  the  witness  lives  beyond  the  bills  of  mortality,  a  sum 
•uflBcient  to  pay  the  necessary  expenses  of  the  witness  in  going 
to,  remaining  at,  and  returning  from,  the  place  of  trial,  calculated 
according  to  his  circumstances,  &c.  tee  Dixon  v.  Lee,  I  Cr.  M- 
&  R,  645,  must  be  paid  or  tendered  to  him  at  the  time  of  ser- 
¥ice,  FuUer  v.  Prentice,  1  H.  Bl.  49,  or  at  least  a  reasonable 
time  before  the  trial.  Home  v.  Smith,  6  Taunt,  9.  N«o<« 
V.  Harland  et  at.,  1  Man.  &  Gr.  956,  otherwise  he  is  not  bound 
to  go ;  Ashton  v.  Haigh,  2  Chit.  201 ;  or  if  he  attend,  he  will 
not  be  subject  to  an  attachment  for  refusing  to  give  evidence- 
Bowles  V.  Johnson,  1  W.  Bl,  36. 

If  the  cause  be  made  a  remanet,  the  subpoena  must  be 
altered  and  re-sealed ;  and  copies  must  again  be  served  upon 
the  witnesses,  in  the  manner  above  mentioned.  Anon,  23  JvM^ 
1792.     MS.  B,  1422.     Sydenham  v.  Bond,  2  Tidd.  855. 

As  to  the  privilege  of  a  witness  from  arrest,  see  ante,  p.  164. 

Subpcena  duces  tecum."]  If  the  witness  have  any  document, 
which  you  wish  him  to  produce,  you  should  serve  him  with « 
subpoena  duces  tecum,  which  after  requiring  him  to  appear,  as 
in  the  common  subpoena,  adds,  "  and  also  that  you  bring  uMh 
you  and  produce  at  the  time  and  place  aforesaid  a  certain,"  &c. 
describing  the  instrument.  See  the  form  in  the  Appendix,  and 
see  Evans  v.  Moseley,  2  Dott?/.364.     Colley  v.  Smith,  6  Id.  399. 

This  is  sued  out  and  served,  in  the  same  manner  as  tbe 
common  subpoena ;  if  served  upon  a  public  officer,  and  his 
personal  attendance  be  required,  he  must  be  informed  of  it  at 
the  time  of  service :  otherwise  the  court  will  not  grant  an 
attachment  against  him  for  not  personally  attending.  Benxuti 
V.  Jones,  2  Chit.  403.  If  the  witness  attend  at  the  trial,  he 
may  be  called  upon  to  produce  the  instrument  without  beJuj 
sworn.  Perry  v.  Gibson,  3  Nev.  &  M.  462.  Summers  v- 
Moseley,  .2  Cr.  &  M.  477.  And  if  he  fail  to  do  so,  or  fail 
to  attend,  without  sufficient  excuse,  the  court  may  awarf 
an  attachment  against  him.  See  Doe  v.  Kelly,  4  Dotcl  273 
and  infra.  If  it  be  a  deed,  however,  and  he  claim  title  under 
it,  he  is  not  bound  to  produce  it.  Doe  v.  Given,  8  Car.  &  P- 
110.    So  if  the  witness  be  an  attorney,  and  claim  a  lien  upon 
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^.^.  the  deed,  he  may  refuse  to  produce  it ;  but  the  party  may  in 
/.  '  that  case  give  secondary  evidence  of  its  contents.    Doe  v.  Ross, 
^'^:.  7  Mees.  &  fV,  102. 

'^^     Habeas  corpus  ad  testificandum.']  If  the  witness  be  in  cus- 

^       tody  for  debt,  you  must  sue  out  a  writ  of  habeas  corpus  ad 

.  test^andum,  directed  to  the  officer  in  whose  custody  he  is. 

n  ten '  3^Qj.g  y^^  ^^g^  ^Q  ^ym,  y^^  j2i^^  gj^^  jjQ^g  j^^  affidavit  tliat  the 

cause  is  entered  for  trial,  that  the  prisoner  is'a  material  and 
necessary  witness  for  plaintiff  or  defendant,  without  whose 
testimony  he  cannot  safely  proceed  to  trial,  and  that  the  pri- 
'^^'l  soner  is  ready  and  willing  to  attend  as  a  witness.  See  the 
'^..?  f^"^  *"  *^  Appendix;  and  see  Fennell  v.  Tait,  1  Cr.  M.  &  R. 
^ '^'^  584.  Take  this  to  a  judge's  chambers,  and  you  will  thereupon 
^^^^  obtain  a  fiat  for  the  writ.  See  stat.  44  G.  3,  c.  102.  As  to 
-"'  the  attendance  of  prisoners  in  custody  at  the  suit  of  the  crown, 
see  Leigh  v.  Sherry,  2  Moore,  33.  Re  Price,  4  East,  587.  R, 
V.  Pilgrim,  4  Dowl,  89. 

Having  obtained  the  fiat,  get  a  copy  of  the  writ  on  parch* 
ment  and  another  on  paper;  fill   them  up,  and  get  the  writ 
signed  and  sealed,  for  which  the  fiat  wUl  be  the  over's  war- 
rant ;  then  lodge  the  writ  with  the  qjlficer  to  whom  it  is  directed, 
f^^    paying  or  tendering  to  him  his  reasonable  charges  for  bringing 
^■^     up  the  prisoner ;  keep  the  copy. 

Remedy  for  non-attendance.']  The  usual  remedy  against 
^ '  a  witness  for  non-attendance  at  the  trial,  is  by  attachment. 
To  entitle  the  party  to  this  remedy,  the  witness  must  have 
been  personally  served  with  a  copy  of  the  subpoena,  and  the 
-  original  at  the  same  time  shown  to  him ;  Wordsworth  v.  Mar^ 
shall,  1  Cr,  &  AT.  87.  Garden  v.  CressweU,  2  Mees.  &  W^.  319; 
and  his  necessary  expenses  must  be  paid  or  tendered  to  him, 
as  already  mentioned,  ante,  p.  394.  Dixon  v.  Lee,  1  Cr.  M.  & 
R.  645,  and  the  affidavit  must  state  that  he  was  a  material 
witness.  Tinley  v.  Porter,  2  Mees*  &  JV>  822 ;  and  see  Dicas  v. 
Lawson,  I  Cr,  M.  &  R,  934.  R.  v.  Russel,  7  Dowl.  693.  Chap- 
ioany,  Davis,  11  Law  J.,  51,  cp.  Whether  the  cause  have 
actually  been  called  on  or  not,  or  the  jury  sworn,  seems  to 
'  be  immaterial ;  Barrow  v.  Humphreys,  3  B.  &  A.  598  ;  but 
the  witness  must  be  called  upon  his  subpoena.  Malcolm 
v,  Ray,  3  Moore,  222.  R.  v.  Stretch,  3  Dowl.  368.  See  R. 
V.  Fenn,  Id,  546.  Lamonte  et  al.  v.  Crook,  9  Law  J., 
253,  ex.  Re  Jacobs,  1  Har,  &  ^.  123.  Where  in  the  Common 
Pleas  the  writ  required  the  witness's  attendance  in  the  court 
at  Westminster,  and  the  sittings  were  in  fact  holden  at  the 
sessions  bouse,  Westminster,  but  there  were  notices  affixed 
to  the  walls  of  the  court  directing  witnesses  to  go  to  the  ses- 
sions house:  the  court  held  the  mistake  to  be  immaterial, 
and  granted  the  attachment.  Chapman  v.  Davis,  1  Duwl.  N.  C. 
239.    So,  where  it  required  his  attendance  on  the  31st  March» 
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and  he  wm  not  Mrved  until  tiie  Snd  Apifl,  hat  the  eanae  ^n»» 
not  in  ftct  tried  antil  the  eth,  the  comt  hdd  it  to  be  immm- 
terial.  Davii  v.  LoveU,  7  DowL  178,  8  Law  /.,  152»  or.  Bat 
where  the  writ  reqohcd  the  witness  to  attend  on  the  6th  Jane» 
without  adding  "and  from  day  to  day**  after  that  dfty,  and  on 
the  6th  tiie  trial  wu  pot  off  until  the  18th,  and  on  the  18tli 
the  witness  Ad  not  attend,  the  court  reftned  to  grant  an 
attachment.  FmigMm  ▼.  Brim  et  al.,  9  i>Mrl.  179.  The 
i^pfication  for  the  attachment  must  be  made  promplly^r 
where  the  trial  was  on  the  11th  December,  and  the  appMntfon 
not  until  the  29rd  April,  the  cooit  reflned  it.  R.  t.  Stntch, 
4  Dowl.  30,  1  Har.  fc  W.  399. 

Or,  by  5  El.  c.  9,  8.  12,  the  party  may  maintuft  an  actkm 
against  a  witness  who  fkils  tt>  attend  at  the  trial,  wtttr  bemg 
served  with  a  subpcena,  ftc.  See  Bettdey  t.  Mc  Leod,  3  Binff. 
N^.  405.  Lmnonte  et  cd.  t.  Crook,  6  Meet,  ft  fT.  615, 9  Lam 
/.,  253,  ex.  Davis  y.  Lot^,  A  Meet,  ft  W.  678,  8  Lanv  /.,  152, 
ear.    Mullett  et  al.  v.  Hunt,  I  Cr.BtM.  752. 


2.  Bjunmitation  ofwitnesset  on  if^em^tdonee. 

In  India,"]  By  stat.  13  G.  3,  c.  63,  s.  44,  if  a  suit  be  com- 
menced in  any  of  the  courts  at  Westminster,  for  a  canae 
of  action  which  arose  in  India,  the  court  may  award  a  writ 
in  the  nature  of  a  mandamus  or  commission  for  the  exam-- 
ination  of  witnesses  in  that  country ;  and  upon  the  ezaminatioii 
being  returned,  it  shall  be  allowed  and  read  as  evidence  at  the 
trial.  And  the  opposite  party  may  have  a  copy  of  the  depo^ 
sitions  upon  paying  for  it.  Datfis  v.  Nieholten,  7  Bmg^.  358. 
See8East,Bi.  IB.  ft  P.  177.  OrilfoniY.  Jfo^ue,  1  B.ftB.519. 
See  the  form  of  the  e^fidavit  for  the  ruk,  in  the  Appendkr;  tf 
the  rule.  Id. ;  and  of  the  writ  in  the  nature  of  a  mamkmiMt  or 
eommiMtion,  Id,  The  Exchequer  may  grant  a  mandamus,  as 
well  as  the  other  courts,  under  this  statute.    Savage  v.  Bimuf, 

2  Dowl,  643.    The  rule  is  a  rule  nisi  only.    Doe  v.  PoKtaon, 

3  Dowl.  35.  In  no  other  case,  however,  could  this  formeriy  be 
done,  unless  with  the  consent  of  parties,  until  the  law  in  thia 
respect  was  latdy  altered  by  stat.  1  W.  4,  c.  22,  in^. 

In  the  colonies.']  By  stat.  1 W.  4,  c.  22,  s.  1,  after  reciting 
the  above  section  of  the  stat.  13  G.  3,  c.  63,  it  is  enacted,  "that 
all  and  every  the  powers,  authorities,  provisions  and  matters 
contained  in  the  said  recited  act,  rdating  to  the  examination  of 
witnesses  in  India,  shall  be,  and  the  sune  are  hereby  extended 
to  all  colonies,  islands,  phintations,  and  places  under  the  domi- 
nion of  his  Majesty  in  foreign  parts,  and  to  the  judges  of  the 
several  courts  therein,  and  to  all  actions  depending  in  any  of 
his  majesty's  courts  of  law  at  Westminster,  in  what  place  or 
country  soever  the  cause  of  actionmay  have  arisen,  and  whether 
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ttke  same  may  hanre  arisen  within  the  jiuriidiction  of  the  court 
to  the  judgea  whereof  the  writ  or  Gommisuoa  may  be  directed, 
or  elsewhere,  ii^ien  it  shall  appear  that  the  examination  of 
witoesses  under  a  writ  or  commission  issued  in  pursuance  of 
the  authority  hereby  given,  wiH  be  necessary  or  condudve  to 
the  due  administration  of  justice  in  the  matter  wherein  such 
writ  slMdl  be  appfied  for."  The  costs  to  be  in  the  discretion 
of  the  court  issuing  the  writ  or  eomnussion.  Id,  s,  3.  Undter 
thie  act,  a  mandamus  may  be  granted  to  examine  witnesses  in 
India,  although  the  cause  of  action  may  hare  arisen  in  this 
country.  Bam  v.  De  V^ry,  3  Dowi,  518.  Where  the  appli- 
caition  is  made  upon  the  part  of  a  defendant,  it  is  not  necessary 
that  he  should  niake  an  affidavit  of  merits,  or  swear  that  his 
plea  is  true.  Wettfnorekmd  v.  HuggiM,  1  DawL  N.  C.  800. 

In  Bngkmdy  Wales,  or  eUewhere.^  By  the  same  statute,  1 
W.  4,  c.  22,  8.  4,  "  it  tskaai  be  lawful  to  and  for  each  of  the  said 
courts  at  Westminster,  and  also  the  court  of  Common  Heas  of 
the  county  palatine  of  Lancaster,  and  the  court  of  Pleas  of  the 
county  palatine  of  Durham,  and  the  several  judges  thereof, 
in  any  action  depending  in  such  court,  upon  the  application  of 
«ny  of  the  parties  to  such  suit,  to  order  the  examination  on 
oa^,  upon  interrogatories  or  otherwise,  belbre  the  master  or 
prothonotary  of  the  said  court.  Or  otiier  person  or  persona 
to  be  named  in  such  order,  oi  any  witnesses  within  the 
jurisdiction  of  the  court  where  the  action  shall  be  depending, 
or  to  order  a  commission  to  issue  for  the  examination  of  wit* 
nesses  on  oath,  at  any  place  or  places  out  of  such  jurisdiction, 
by  interrogatories  or  oHierwise,  and  by  the  same  or  any  sub- 
sequent order  or  orders  to  give  all  such  dhrections  touching  the 
time,  place,  and  manner  of  such  examination,  as  well  within 
the  jurisdiction  of  the  court  wherein  the  action  shall  be  depend- 
ing as  without,  and  all  other  matters  and  circumstances  con- 
nected with  such  examinaticms  as  may  appear  reasonable  and 
just.  This  section  of  the  act  has  been  holden  to  extend  to  a 
case,  where  the  witness  was  in  France ;  Ducket  y.  Williams,  I 
C.  &  /.  510 ;  and  to  a  case  where  a  witness  was  so  unwell  that 
there  was  no  probability  of  his  being  able  to  attend  at  the  trial. 
JPend  V.  Dimes,  2  Dmtfl.  730.  If  the  witness  be  within  the 
jurisdiction  of  the  court,  the  court  make  a  rule  or  order  merely  ; 
but  if  out  of  the  jurisdiction,  the  court  must  order  a  commis- 
sion to  issue.  If  there  be  a  rule  or  order  only,  the  witnesses 
may  thereby,  or  by  another  order,  be  required  to  attend  to  be 
examined,  or  to  produce  certain  writings,  &c.,  and  a  disobe- 
dience will  be  deemed  a  contempt  of  the  court.  See  s,  5.  So 
the  court  or  judge  may  award  a  habeas  corpus  ad  testificandum, 
to  bring  up  a  witness  to  be  examined,  s.  6.  And  the  person 
ordered  to  take  the  examination  may  make  a  special  report  to 
the  court,  touching  such  examination,  and  the  conduct  or 
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absence  of  witnesses  or  other  persons;  and  tiie  court  may 
thereupon  institute  such  proceedings  against  them  as  in  case 
of  an  attachment.  Sees.S.  The  costs  to  be  costs  in  the  cause, 
unless  otherwise  ordered,  either  by  the  judge  making  the  order, 
the  judge  who  may  try  the  cause,  or  by  the  court,  s.  9. 

Manner  of  proceeding.^  The  first  proeeeding,  of  cmine,  w 
the  application  to  the  court,  or  to  a  judge  thereof  m  vacatian, 
upon  an  affidavit,  stating  the  names  of  the  witnesaes  sought  to 
be  examined,  Gunter  v.  McTear,  1  Mees.  &  W.  201,  and  see 
Norton  v.  Ld«  Melbourne.  3  Bing.  N.  C.  67,  and  that  they  are 
material  and  necessary,  icithout  whose  evidence  the  party  cannot 
proceed  to  trial  with  safety;  see  Badddey  v.  Gihnore,  1  M.  & 
W.  55 ;  stating  also  where  the  witnesses  reside,  and,  if  m 
England,  the  grounds  upon  which  you  apply  to  have  them  ex- 
amined  upon  tnterrogatories.  See  Abrahams  v,  Norton,  1 
Dowl.  266.  Carruthers  v.  Graham  et  al.,  10  Law  J.,  364,  qb. 
Jhd  in  all  cases  stating  that  issue  has  been  joined ;  for  before 
that,  it  is  impossible  to  judge  whether  the  witness  wUl  be  ma- 
terial or  necessary.  Mondel  v,  Steele,  8  Mees.  &  W.  300.  It  is 
not  necessary,  ¥^ere  the  application  is  made  by  the  defendant, 
to  swear  to  merits,  or  that  the  application  is  not  made  for 
delay.  BaddOey  v.  Gilmore,  I  Gale,  410.  fVestmoreUmdY. 
Muggins,  I  DowL  N.  C.  800.  See  Lloyd  ▼.  Key,  3  Dowl.  253. 
If  indeed  it  appear  to  be  made  for  delay,  the  court  will  order 
the  money  to  be  brought  into  court.  Dalion  ▼.  Uoyd,  1  Go/. 
102.  If  the  examination  is  to  be  in  England,  and  the  reason 
for  the  application  be  the  illness  of  the  ujitness,  an  affidwoiJL  of  a 
physician  or  surgeon  to  that  ^ect  will  also  be  required.  Davis  o. 
Lowndes,  7  Dowl.  101,  8  Law  J.,  10,  cp.  ^  the  excanineUion  is  to 
be  in  any  of  the  colonies,  the  a^idamt  also  should  state  the  names 
of  the  judges  and  the  style  of  the  court  to  which  the  writ  is  to  be 
directed ;  or  at  least  this  should  be  indorsed  on  the  brief,  to  enable  \ 

the  officer  to  draw  up  the  rule.     And  the  same,  as  to  the  name  \ 

of  the  person  who  is  to  examine  on  interrogatories  in  this  coim-  i 

try.  Doe  V.  Phillips,  1  DowL  56.  Besides  the  witnesses  mentioned, 
the  court  in  their  ride,  or  the  judge  in  his  order,  may  direct  ge- 
nerally an  examination  of  any  other  witness  who  may  be  found 
at  the  place,  knowing  any  thing  of  the  matter.  Dimond  v.  Val- 
lance,  7  Dowl.  590.  Beresford  v.  Easthope,  8  Dowl.  294.  // 
you  obtain  the  rule  nisi  or  summons,  proceed  to  make  the  rule 
absolute,  or  to  obtain  an  order,  in  the  usual  toay.  See  Weekes 
V.  Pall,  6  Dowl.  462.  The  court,  in  a  very  urgent  case,  where 
the  witnesses  were  about  to  sail  on  a  voyage  in  two  days,  granted 
in  the  first  instance  a  rule  absolute  unless  cause  shown  on  the 
morrow.  Pirie  v.  Iron,  1  Dowl.  252.  Then,  if  the  examina- 
tion is  to  be  in  India  or  the  colonies,  sue  out  a  writ  in  the 
nature  of  a  mandamus,  directed  to  the  judges  of  a  court  there; 
(see  the  form  in  the  Appendix ;)  get  it  signed  and  sealed;  or  if 
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the  examination  is  to  be  abroad  elsewhere,  or  otherwise  out  of 
the  Jurisdiction  of  the  court,  sue  out  a  commission  (see  the  form 
in  the  Appendix) ;  but  where  the  examination  is  to  be  in  this 
country,  the  rule  or  order  is  itself  in  the  nature  of  a  commission. 
Care  must  be  taken  to  sue  out  the  writ  or  commission  with  as 
little  delay  as  possible.  Where  the  rule  was  obtained  in  De- 
cember, and  the  trial,  thereby  put  off  until  the  sittings  after 
Hilary  term,  but  the  commission  was  not  sued  outuntilJune,  and 
was  made  returnable  in  the  Michc^lmas  term  following :  the 
court  held  that  the  depositions  taken  under  it  were  not  receivable 
in  evidence.  Steinkeller  v.  Newton,  9  Law  J.,  262,  cp.  Where 
ike  commission  is  directed  to  a  foreign  court,  it  should  contain 
words  of  authority  only,  not  of  command,  and  should  omit  the 
usual  clause  as  to  commissioners  being  sworn.  Ponsford  v.  Con- 
nor, 9  Law  J.,  99,  ex.,  5  Mees.  &  W.  673.  Let  the  interroga- 
tories and  crosS'interrogatories  be  drawn  and  signed  by  counsel, 
and  then  engrossed  on  parchment ;  (see  the  forms  in  the  Appen- 
dix ;)  and  let  copies  be  served  on  the  opposite  aiiomies  respec- 
tively. Then  annex  them  to  the  rule,  mandamus,  or  commis- 
sion, and  have  them  deliuered  to  the  person  or  persons  who  are 
to  take  the  examinations.  The  witnesses  are  then  examined  on 
oath  or  affirmation,  {which  oath,  8fc.  may  be  administered  by  the 
person  authorized  to  take  the  examination,  1  W.  4,  c.  22,  s.  7) ; 
and  the  depositions  afterwards  certified  to  the  court,  from  which 
the  commission,  Sfc.  issued,  under  the  seal  of  the  commissioners. 
Instead  of  cross-examining  the  witnesses  by  cross-interrogatories, 
as  here  mentioned,  the  court,  upon  application,  may  order  them 
to  be  cross-examined  vivdvoce,  if  they  think  fit.  Pole  v.  Rogers, 
3  Bing.  N.  C.  780.  //  after  suing  out  the  commission  or  writ, 
it  become  necessary,  the  court,  upon  application,  will  quash  it. 
Hodges  V.  Daly,  8  Dowl.  308. 

5.  In  what  cases  the  depositions  may  afterwards  be  used."] 
By  Stat,  i  W.  4,  c.  22,  s.  10,  "  no  examination  or  deposition 
to  be  taken  by  virtue  of  this  act,  shall  be  read  in  evidence  at 
any  trial,  without  the  consent  of  the  party  against  whom  the 
same  may  be  offered,  unless  it  shall  appear  to  the  satisfaction 
of  the  judge,  that  the  examinant  or  deponent  is  beyond  the 
jurisdiction  of  the  court,  or  dead,  or  unable  from  permanent 
sickness  or  other  permanent  infirmity  to  attend  the  trial ;  in 
all  or  any  of  which  cases,  the  examinations  and  depositions, 
certified  under  the  hand  of  the  commissioners,  master,  pro- 
thonotary  or  other  person  taking  the  same,  shall  and  may, 
without  proof  of  the  signature  to  such  certificate,  be  received 
and  read  in  evidence,  saving  all  just  exceptions."  Where  in- 
stead of  returning  the  depositions  themselves,  the  court  abroad 
merely  sent  certified  copies  under  their  seal,  it  was  holden 
that  they  could  not  be  read  in  evidence.  Clay  v.  Stephenson 
et  at.,  7  Ad,  &  El,  185.    The  depositions  may  be  read  at  the 


400  Demmrer  /o  Evidence, 

trial,  for  either  party,  upon  proof  that  the  witness  is  abroad, 
ftc. ;  Procter  v.  Lainson  ti  cU,,  7  Car.  8c  P.  629 ;  and  the  judge 
may  exclude  fh>m  the  notice  of  the  jury  any  put  he  mty 
think  inadmissible,  erena  part  of  an  answer  to  a  qnestioD,  vd 
retain  the  remainder.  Tufion  v.  WkUmere,  9  Law  /.,  405, 96. 


SECTION  XIT. 

Detnttrrer  to  evidence. 

Where  evidence  is  given,  wliidi  is  not  saffident  to  support 
the  issue,  the  party  against  whom  it  is  given  may  demur  to  it 
By  demurring  to  it,  he  admits  the  fiicts  inoved  by  it,  bet 
takes  the  opinion  of  the  court  above  as  to  its  sufficiency.  Set 
the  form  of  the  demurrer,  and  Joinder,  in  the  Appendix. 
When  the  demurrer  is  put  in,  it  is  tacked  to  the  record; 
and  the  jury  may  either  assess  contingent  damages,  or  may 
be  discharged,  and  the  damages  afterwards  be  assessed  upon 
a  writ  of  inquiry.  See  Bull,  N.  P,  313 — 315.  FofuAov  t. 
Cockted^e,  3  Bro,  P.  C.  690,  I  Doug.  119.  Cert  t^  Btrjk- 
heck,  I  Doug.  218.  Oibsen  v.  Hunter,  2  H,  Bl,  167.  As  a  de- 
murrer to  evidence  very  seldom  occurs  in  practice,  the  parties 
usually  deriving  the  same  benefit  from  a  motion  for  a  new 
trial,  it  is  unnecessary  to  notice  it  in  detail. 


SECTION  XV. 

BiU  of  exceptions. 

A  bill  of  exception  lies,  where  either  party  at  nisi  prius  is 
overruled  by  the  judge  upon  any  point  of  iw,  arising  from 
fects  not  denied,  or  in  admitting  or  refusing  to  admit  evidence, 
or  a  challenge,  or  the  like.  Bull.  N,  P.  316.  And  see  Strotker 
V.  Hutchinson,  4  JBtng-.  N.  C.  83.  It  is  given  by  the  statute  of 
Westminster  2,  (13  Ed.  1,  c.  31),  as  a  mode  of  rectifying  tfae 
errors  of  judges  before  whom  issues  in  fact  are  tried.  Although, 
perhaps,  in  strictness,  the  bill  should  be  drawn  out  in  fom, 
and  tendered  at  nisi  prius  to  the  judge  for  his  signattue.  no 
such  thing  in  fact  takes  place  in  practice.  Nothing  more  is 
done  at  nisi  prius,  than  merely  the  counsel  excepting  atating 
that  he  does  so,  and  stating  the  point  upon  which  he  excepts, 
of  which  a  memorandum  is  taken  by  the  parties  and  the 
judge ;  afterwards  the  bill  is  drawn  up  in  form,  upon  parch- 
ment, (see  the  form,  Bull.  N.  P.  317,  320;  and  seeAmatrens 
V.  Lewis,  2  Cr.  8c  M.  214.  Culley  v.  Doe,  9  Law  J.,  288,  qb~) 
sealed  by  the  judge,  and  a  writ  of  error  sued  out  theieoo. 
The  same  proceedings  then  take  place,  as  in  enor  upon  onii- 
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nsry  occMions ;  the  coutt  of  error  decide  upon  the  point  ob- 
jeeted,  for  or  agtinst  the  party  objecting ;  if  for  him,  «  venire 
d9  novo  is  swarded,  Daioiefy.  Pierce,  2  T,  R.  135,  bat  he  is 
not  entitled  to  costs ;  8ummer$  r,  Ftrmbf,  1  B.  ft  C.  100 ;  if 
against  Mm,  the  party  of  coarse  has  his  judgment  and  costs. 
And  the  costs  of  settUng  the  bill  of  exceptions,  ftc.»  are  costs 
in  error.  Doe  t.  Ptaneis^  7  Dewi.  193. 

Care  must  be  taken  not  to  bring  the  writ  of  error,  nntil  the 
bill  of  excepticHns  have  been  sealed  by  the  judge.  See  Dillon 
▼.  Parker,  1  Bing.  17.  T&^hrr,  mUimii,  2B.8l  Ad.  846. 
JWUHameT.  Tttylor,  6  Bmg.  512.  Where  npon  a  trial  before 
the  undersheiiJF,  a  biU  of  caoptlons  was  tendered  to  hhn,  bat 
he  refased  to  receive  it:  the^art  refused  to  interfere  to  stay 
the  execution,  but  left  the  party  to  his  action.  White  v. 
Httlop,  4  Meee.  fc  W.  73. 


SECTION  XVI. 

Nonsuit. 

In  what  eatee.']  If  the  plataitiff  fail  to  make  out  his  case, 
the  judge  may  nonsuit  him,  if  he  will  submit  to  it.  So,  if  it 
appear  in  the  course  of  the  trial,  that  the  action  cannot  le- 
gally be  maintained,  the  judge  may  nonsuit  the  plaintiff,  even 
although  the  objection  appear  upon  the  record.  Williamson  v. 
ff^atis,  I  Camp,  552.  Sadler  v.  Robins,  1  Camp.  256.  But 
where  it  appeared  from  the  dedaration,  in  an  action  of  debt 
on  bond  against  two,  that  the  bonA  was  executed  by  three, 
it  was  holden  that,  although  this  was  good  matter  of  plea  in 
abatement,  or  of  motion  in  arrest  of  judgment,  it  was  no 
ground  of  nonsuit  on  the  plea  of  non  est  factum.  Tanner  v. 
/oner,  2  Taunt,  254. 

A  plaintiff,  however>  cannot  regnforly  be  nonsuit,  if  he  re* 
fuse  to  submit  to  it,  and  require  the  case  to  go  to  the  jury; 
WaHdntr.  Towers,  2  T,  R,  271.  Ward  v.  Masen,  9  Price,  291. 
Straiker  r.  HutcMimm,  4  Bing.  N.  C.  83;  and  this,  even 
^slMre  the  venue  has  been  broo^t  bade  on  the  usual  undei^ 
taking  to  give  material  evidence  in  the  coonty,  and  the  pUun* 
tiff  ikUs  at  the  trial  todoso.  Jaeksony.  mHiamaen,  2  T.  R, 
291 .  On  the  other  haiMl,  if  the  pkMntiff  be  not  present  at  flie 
trial,  by  hinsetf  or  ceonsel,  no  verdict  can  be  given  against 
hitty  he  can  only  be  nonsuit,  Andersoti  v.  Shaw,  3  Bm^.  290» 
even  although  the  trial  be  had  upon  tiie  defendant's  record ; 
S^met  V.  Lcarkif,  2  Car.  &  P,  358.  Gardener  v.  Dams,  1  WUs, 
300 ;  but  in  such  a  case,  where  a  verdict  was  taken  instead  of 
a  nonsuH,  the  court  rcftncd  to  set  it  aside,  unJess  the  plaintiff 
would  consent  to  a  nmwuit  being  entered*  Hodgson  v.  Forster, 
1  B.  ft  C.  110.    Where  however  the  jury,  not  being  able  to 


402  Verdict. 

agree  upon  their  verdict,  were  locked  up  all  night,  and  in  the 
morning,  upon  their  appearing  in  court,  and  stiU  not  agree- 
ing, the  judge  nonsuited  the  plaintiff:  the  court  held  that 
instead  of  a  nonsuit,  the  judge  should  have  discharged  the 
jury,  and  they  therefore  set  aside  the  nonsuit.  Dewar  v.  Pur- 
day,  4  Nev,  &  M.  633,  1  Har.  &  W.  227. 

Formerly  it  was  holden  that  if  one  of  two  defendants  suf- 
fered judgment  by  the  defoult,  and  the  other  proceeded  to  trial, 
the  plaintiff  could  not  be  nonsuit  as  to  the  latter,  bat  that 
there  must  be  a  verdict  against  him ;  Hannay  v.  Smith,  3  T.  R: 
662 ;  but  this  has  since  been  ruled  otherwise,  Murphy  ▼.  Dtm- 
lan,  5  B.  &  C.  178,  and  the  usual  practice  is  now  according  to 
this  latter  decision. 

No  motion  can  be  made  in  banc,  that  a  nonsuit  shall  be 
entered,  instead  of  a  verdict  for  the  plaintiff,  unless  the  judge 
at  the  trial  have  given  permission  for  that  purpose.  lUcketx 
V.  Burman,  ADowl.  578.  Minchiny.  Clement,  I  fi.  &  ^.  252. 
Gardener  v.  Davis,  1  WUa,  301 . 

Upon  a  nonsuit,  the  defendant  is  entitled  to  his  costs.  See 
post,  vol.  ii,  tit.  "  Costs," 

As  to  setting  aside  a  nonsuit,  see  vol.  ii,  tit,  "  New  Trial  ;** 
And  as  to  the  form  of  the  judgment,  see  the  Appendix. 

SECTION  xvn. 

Verdiet, 

1.  General  verdict, 

2.  Special  verdict. 

3.  Damages. 

4.  Verdict  subject  to  a  special  case. 


1.  General  verdict, 

A  general  verdict  is,  where  the  jury  find  for  one  or  other 
of  the  parties,  or  partly  for  one,  partly  for  the  other, 
without  stating  the  focts  from  which  they  have  drawn 
their  conclusion.  They  may  find  wholly  for  the  plaintiff,  on  all 
the  issues,  or  wholly  for  the  defendant :  if  for  the  plaintiff, 
although  the  verdict  be  general  on  all  the  counts  of  the  decla- 
ration, yet  if  the  declaration  contain  two  or  more  counts  for 
the  same  cause  of  action,  it  is  optional  with  the  plaintiff  to 
enter  it  on  which  of  these  counts  he  pleases ;  the  judge,  at  the 
trial  indeed,  will  not  compel  him  then  to  elect  on  which 
count  or  counts  he  will  enter  it,  Ferguson  v.  Clarh,  2  Stark. 
442,  but  the  court  will,  in  the  following  term.  Lee  v.  Mug- 
geridge,  5  Taunt,  42.  And  if  he  make  a  mistake  in  this 
respect,  by  entering  the  verdict  on  a  count  that  is  bad  in  law. 
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the  court  will  in  general  give  him  leave  to  amend  the  postea 
by  entering  the  Terdict  on  some  other  good  count,  see  vol.  ii, 
tit.  "  Amendment,"  if  the  application  be  made  in  time ;  see 
Harrison  v.  King,  \B.k,A.  161 ;  but  the  court  have  refused  to 
entertain  an  application  by  the  defendant,  to  confine  the  ver- 
dict to  particular  counts,  where  a  general  verdict  for  the  plain- 
tiff had  been  taken  at  the  trial,  by  consent,  on  all  the  counts. 
Martin  v.  Coleman,  1  Har.  &  W.  86. 

Or  the  jury  may  find  for  the  plaintiff  on  some  of  the  issues, 
and  for  the  defendant  on  others.  See  Amor  v.  Cutkbert,  1  DowL 
N,  C.  160.  If  the  defendant  have  pleaded  specially,  as  well  as 
the  general  issue,  the  plaintiff  should  take  care  to  have  all  the 
issues,  not  proved  by  the  defendant  to  be  found  for  him,  even 
although  the  defendant  may  have  succeeded  upon  a  plea,  which 
is  an  answer  to  the  whole  action ;  for  even  in  that  case,  a  ver- 
dict for  the  plaintiff  on  some  of  the  issues,  may  make  a  mate- 
rial difference  to  him  with  respect  to  costs.  See  vol.  ii,  "  Costs" 
And  if  there  be  any  defect  in  the  plea  on  which  the  defendant 
has  succeeded,  so  as  to  render  it  at  all  probable  that  the  court 
may  give  the  plaintiff  judgment  non  obstante  veredicto  with 
respect  to  it,  the  plamtiff  should  have  damages  assessed  for 
him  upon  the  oth^  issues;  for  he  will  probably  not  be  ablo 
afterwards  to  remedy  the  omission  by  a  writ  of  inquiry.  See 
ante,  p.  309.  On  the  other  hand,  the  defendant  should  take 
care,  where  there  are  several  counts  in  the  declaration,  that 
a  verdict  be  given  for  him  on  all  those  counts  which  are  not 
proved,  in  order  that  he  may  be  allowed  his  costs  upon  those 
issues.  See  vol.  ii,  tit.  "  Costs" 

And  not  only  may  the  jury  find  on  some  of  the  issues  for 
one  party,  some  for  another,  but  where  a  plea  can  be  construed 
distributively,  such  as  a  right  of  way  for  carriages  and  on  foot, 
JJ.  G,  H,  4  W,  4,  or  a  right  of  way  to  bring  water  and 
goods,  KniglU  v.  Woore,  3  Bing,  N,  C.  3,  or  the  like,  the 
jury  may  find  for  the  defendants  as  to  part  of  the  plea,  and  for 
the  plaintiff  as  to  the  residue.  So,  in  ejectment  for  several 
tenements,  the  jury  may  find  for  the  plaintiff  as  to  some,  and 
for  the  defendants  as  to  others.  See  Doe  v.  Errington,  4  DowL 
602.  And  the  same  in  covenant,  where  there  are  several 
breaches  assigned. 

So,  in  trespass,  case,  trover,  or  ejectment,  against  two  or 
more  defendants,  the  jury  may  find  a  verdict  against  some,  and 
acquit  the  others.  Cooper  v.  StnUh,  4  Taunt,  802.  Bretherton 
y.  fVood,  3  Brod.  &  B.  54.  This,  however,  cannot  be  done  in 
actions  on  contracts,  but  if  the  jury  think  that  the  case  is  not 
proved  against  any  of  the  defendants,  they  should  give  a  ver- 
dict generally  for  all. 

Care  must  be  taken  not  to  take  the  verdict  for  more  damages 
than  are  laid  in  the  dedaration.  See  Tomlinson  v.  Blacksmith, 
7  T,  R.  132.    But  a  mistake  in  this  respect  may  be  remedied 
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Wf  entering  a  remittitur  datima  for  the  excess.  Ueher  v.  Dn- 
«y,  4  If.  4r  S.  94.    Fickwood  r,  Wright,  1  H.  BL  642. 


2.  Special  verdict. 

A  jury  mej,  if  they  wiD,  find  the  tets  tpedally,  leaving  tiie 
ccmdusion  of  law  to  be  decided  by  the  court.  And  where,  in 
tiespttu  to  a  fishery,  justifications  were  pleaded,  and  the  joiy 
found  the  defendant  justified  on  one  issue,  and  stated  the 
tight  under  which  thiey  found  him  to  be  so  justified:  the 
court  held  that  such  finding  might  be  treated  as  a  apead 
verdict.  Beemett  y.  Coeter,  8  Tmmi,  183.  It  is  not  very  usual, 
however,  for  juries  to  insist  upon  giving  a  special  verdict ;  it 
it  usually  done  by  direction  of  the  judge,  upon  the  stiggestion 
or  at  the  request  of  the  parties  or  either  of  them.  See  Riekettt 
V.  SolMy,  1  CkU,  108,  115. 

The  special  verdict  is  drawn  by  counsel,  settled  by  the  coun- 
sel on  the  other  side;  signed  by  the  junior  counsel  on  both 
sides,  in  the  same  manner  as  a  special  case,  (see  past^  p.  407,) 
and  then  set  down  for  argument.  It  is  not  necessary  that 
there  should  be  a  condlhnn;  but  you  merdy  set  it  down  with 
the  master,  pa3ring  a  fee  of  U.,  and  then  you  nrast  forthwith 

re  notice  of  your  having  done  so,  to  the  opposite  party.  R» 
H.  4  W,  4,  ».  6. 

3.  Dama^. 

In  what  eases,']  Damages  are  given  in  all  personal  actions, 
except  in  debt  on  statute  by  a  common  informer.  Chanine 
y.  Sibley,  4  Burr.  2489.  In  debt  they  are  nominal,  Uie  debt 
itself  being  the  principal  sufegect  of  the  action ;  except  in  debt 
on  bond  conditioned  for  the  performance  of  some  act  menti<Hied 
in  the  same  or  some  other  deed,  where  breaches  are  assigned 
mder  stat.  8  &  9  W.  3,  c.  11,  s.  8,  in  which  case  the  jury  ghre 
damages  for  the  non-performance  of  the  act ;  see  ante,  p.  327; 
in  an  other  cases,  damages  are  the  principal  object  of  the  action. 
In  replevin,  not  only  is  the  plaintiff  entitled  to  damages  (and 
which  in  ordinary  cases,  where  there  is  no  special  damage,  are 
in  piaetice  always  assessed  at  £2  29.  in  London,  Middlesex, 
York  and  some  other  places,  £2  10^.  elsewhere),  but  the  de- 
fendant,  if  he  recover,  in  cases  where  the  distress  was  for 
lent,  customs,  services,  or  damage  feasant,  may  have  damages 
assessed  for  him  by  the  verdict  or  mquisition.  7  H,  8,  c.  4. 
21  H,  8,  c.  19,  s.  3.    See  1  Sound,  195  a. 

Where  there  tare  several  defendants,]  Where  there  are  several 
defendants,  the  damages  must  be  joint  as  agunst  all ;  the  jury 
cannot  sever  them,  even  in  trespass,  Mitchell  v.  MiUbank,  6  71 
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R.  199.  Hm  V.  GooddUid,  5  Bwr.  2790.  oni  M«  Honcodk  v. 
Haywood,  3  7*.  i2. 433,  howerer  different  the  conduct  of  the 
defendants  may  have  been  in  the  transaction  which  is  the  sub- 
ject of  the  action.  And  therefore  it  is,  that  in  trespats  against 
several,  who  allow  judgment  to  go  by  defknlt,  you  can  hcve 
but  one  writ  of  inquiry  against  all.  Id,  And  where  one  pleads* 
and  another  allows  judgment  to  go  by  default,  the  same  sum 
tiie  jury  find  as  damages  against  the  one,  they  assess  as  damages 


.    against  the  other. 

^^  When  there  are  aeoeral  couiito.]    Where  there  are  se?eral 

^  ;'  cocmts,  the  jury  may  give  entire  damages ;  or  they  may  sever 

^'^  ttiem,  and  give  damages  on  each  count,  or  on  each  class  of 

-'.  counts.  See  Holfwdy,  Durmett,  7  Meea.  &  fT.  348.    If  they 

^  give  entire  damages,  and  one  count  turns  out  to  be  bad,  the 

^^,  defendant  may  move  in  anrest  of  judgment,  or  bring  a  writ  of 

'  ^'  error,  see  HoU  v.  SchoiefUld,  6  T,  R.  691,  unless  the  error  can 
be  remedied  by  amen^nent.  See  post,  tit.  "  Amendment,*'  and 

'"'  see  Dodd  v.  Grease,  2  Cr.  &  M.  223.    BmpsonY,  Griffin,  9  Law 

^  J.,  23,  qb. 

'^'^  Inereasmg  or  reducing  damages.']  In  some  old  cases,  it  ap» 
^  '^  pears  that  in  actions  for  mayhem  or  wounding,  the  court,  upon 
''^  inspection  of  the  plaintiff,  have  increased  the  damages  given 
^  *  by  the  jury.  But  there  is  no  modem  instance  of  the  court 
doing  so ;  nor  will  they  amend  the  postea,  by  increasing  the 
damages,  in  any  otiier  case.  See  post,  tit,  "Amendment,"  Conn 
▼.  Facey,  5  Nev.  &  M,  405.  BaAer  v.  Brown,  2  Mees.  &,  W, 
]  99.  Nor  can  they  reduce  the  damages,  witiiout  the  consent 
of  the  plaintiff,  however  excessive  they  may  be ;  all  they  can 
do,  is  to  grant  a  new  trial.  It  ofben  happens  at  the  trial,  how- 
ever, where  a  point  of  law  is  raised,  which  may  affect  the 
damages  by  increasing  or  reducing  them,  and  the  judges 
although  he  decides  the  point,  wishes  to  give  the  party,  against 
vrbom  he  decides,  an  opportunity  of  taking  the  opinion  of  the 
court  upon  the  subject :  in  such  cases,  after  taking  the  optnioa 
of  the  jury,  if  necessary,  as  to  the  damages  in  either  alternative, 
he  orders  the  verdict  to  be  entered  according  as  he  has  decided 
the  point  of  law,  with  liberty  to  the  other  party  to  move  to 
increase  or  reduce  the  damages,  if  the  court  should  be  of  a 
different  opinion;  and  the  verdict  is  ultimately  entered,  as 
the  court  may  decide. 

Double  and  treble  damages,']  In  some  cases,  by  statute, 
double,  and  even  treble,  damages  are  given.  In  such  cases, 
the  damages  given  by  the  jury  are  actually  doubled  or  trebled; 
Buckle  v.  Bewes,  4  £.  &  C  154 ;  and  are  not  calculated  as  was 
formerly  done  in  the  cases  of  double  or  treble  costs. 

Interest,  as  damages.]   By  stat.  3  &  4  W.  4,  c.  42,  s.  28, 
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"  upon  all  debts  or  sums  certain,  payable  at  a  certain  time  or 
otherwise,  the  jury  on  the  trial  of  any  issue,  or  on  any  inqui- 
sition of  damages,  may,  if  they  shall  think  fit,  allo^w  interest 
to  the  creditor,  at  a  rate  not  exceeding  the  current  rate  of  in- 
terest, from  the  time  when  such  debts  or  sums  were  payable. 
if  such  debts  or  sums  be  payable  by  virtue  of  some  mrritten  in- 
strument  at  a  certain  time,  or  if  payable  otherwise,  then  from 
the  time  when  demand  of  payment  shall  have  been  made  in 
writing,  so  as  such  demand  shall  give  notice  to  the  debtor  that 
interest  will  be  claimed  from  the  date  of  such  demand  until 
the  term  of  payment;  provided  that  interest  shall  be  payable 
in  all  cases,  in  which  it  is  now  payable  by  law.  'Wiiere  an 
attorney  made  this  demand  with  respect  to  his  bill  for  business 
done,  which  was  afterwards,  and  after  action  broug^ht,  re- 
ferred for  taxation  at  the  instance  of  the  defendant,  no  terms 
being  made  as  to  the  allowance  of  interest,  the  court  held  that 
he  had  thereby  lost  the  benefit  of  his  demand  under  the  statute. 
Berrington  et  al.  v.  Phillips,  1  Mees,  &  fV,  48. 

And  by  sect.  29,  "  the  jury,  on  the  trial  of  any  issue  or  in- 
quisition of  damages,  may,  if  they  shall  think  fit,  give  danuges 
in  the  nature  of  interest,  over  and  above  the  value  of  the  goods 
at  the  time  of  the  conversion  or  seizure,  in  all  actions  of 
trover,  or  trespass  de  bonis  asportatis,  and  over  and  above  the 
money  recoverable  in  all  actions  on  policies  of  insurance  made 
after  the  passing  of  this  Act." 

Independently  of  this  statute,  however,  interest  is  recover- 
able as  damages,  in  actions  upon  bills  of  exchange  and  promis- 
sory notes,  see  Auriol  v.  Thomas,  2  T.  R,  52.  Roj^^ey  v.  Green- 
well  et  al.,  8  Law  J,,  336,  qb.,  calculated  from  the  day  on 
which  they  became  due,  until  the  day  on  which  the  plaintiff 
may  sign  judgment ;  or  in  an  action  on  a  promissory  note 
pa3rable  on  demand,  from  the  commencement  of  the  action, 
that  is,  from  the  date  of  the  writ.  Pierce  v.  Fothergill, 
2  Bing.  N.  C.  167.  So  where  goods  are  sold,  payable  by  bill 
at  a  certain  date,  the  vendor  may  recover  interest,  as  damages, 
calculated  from  the  time  the  bill,  if  given,  would  have  become 
due.  Marshall  v.  Poole,  13  East,  98.  Slack  v.  Lovell,  3  Taunt. 
167.  Boyce  v.  Warburton,  2  Camp.  .480.  Farr  v.  Ward,  3 
Mees.  &  fV.  28.  Davis  v.  Smyth,  8  Id.  399.  But  interest  is 
not  recoverable  as  damages,  for  money  lent,  independently  of 
the  above  statute,  unless  there  have  been  an  express  con- 
tract, or  unless  the  plaintiff  be  entitled  to  it  by  the  custom  of 
some  particular  trade.  Calton  v.  Bragg,  15  East,  223.  Shaw 
V.  Picton,  4  B.  &  C.  715.  Walker  v.  Constable,  1  J5.  &  P. 
306. 

4.  Special  case. 

From  a  court  of  equity,']  When  a  court  of  equitydirects  a 
case  to  be  sent  to  a  court  of  law,  for  their  opimon^  the  case  is 
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f  i:i::8ettied  by  counsel  engaged  in  the  cause  in  equity;  or  if  they 
:jj^  s .  cannot  agree  in  a  statement  of  the  facts,  it  is  usually  referred 
ri:tjtooneof  the  masters,  to  settle.  It  must  however  be  signed 
erjis:: by  counsel,  in  all  cases;  where  it  was  signed  only  by  the  mas- 
ejc^  ter  who  settled  it,  the  officer  of  the  court  of  Common  Pleas 
^;';;:-'  refused  to  set  it  down  for  argument,  and  the  court  held  that  he 
1^^-  was  right  in  doing  so.  Roy  v.  Chatnpneys,  3  Dowl,  105. 
l^yjp  Nan/an  v.  Legh,  7  Taunt,  85. 

^;  5i  Prom  a  court  of  lawJ]  It  frequently  happens  at  nisi  prius, 
^  J3,.  where  the  matter  in  issue  turns  upon  a  mere  point  of  law,  that, 
.j^;  at  the  suggestion  of  the  judge,  and  with  consent  of  the  parties, 
;^:  a  verdict  is  given  for  the  plaintiff,  subject  to  a  case  for  the 
'^:  opinion  of  the  court  in  which  the  record  was  made  up,  upon 
'^^^  the  point  of  law ;  and  according  to  the  decision  of  the  court 
^  .J  upon  the  case,  the  verdict  and  judgment  are  ultimately  entered. 
l^<^  It  is  also  sometimes  made  part  of  the  terms  upon  which  a  case 
is  consented  to,  that  either  party  shall  be  at  liberty  to  turn  it 
^^  into  a  special  verdict,  in  order  that  the  opinion  of  a  court  of 
.';.  error  may  be  taken  upon  the  point  of  law,  if  desired.  But  a 
Ijl  >  special  case  cannot  thus  be  turned  into  a  special  verdict,  unless 
'^ .  a  power  to  that  effect  be  expressly  reserved,  Archb.  of  Canter- 
^:'.  bury  V.  Robertson,  2  DowL  78,  or  except  by  consent  of  parties, 
S  and  then,  it  seems,  only  by  leave  of  the  court.  See  1  Nev,  & 
"    M,  181, n. 

Also  where  a  new  trial  is  moved  for,  on  a  point  of  law,  either 
.'     reserved  at  the  trial,  or  on  which  it  is  alleged  that  the  judge 
r     misdirected  the  jury,  if  the  point  be  one  of  any  nicety  or  diffi- 
culty, the  court  frequently  suggest  the  propriety  of  having 
the  matter  turned  into  a  special  case,  as  the  most  convenient 
mode  of  obtaining  a  deliberate  opinion  of  the  court  upon  it. 

Also,  by  Stat.  3  &  4  W.  4,  c.  42,  s.  25,  it  shall  be  lawful  for 
the  parties  in  any  action  or  information,  after  issue  joined,  by 
consent,  and  by  order  of  any  of  the  judges  of  the  superior 
courts,  to  state  the  facts  of  the  case,  in  the  form  of  a  special 
case,  for  the  opinion  of, the  court,  and  to  agree  that  a  judgment 
shall  be  entered  for  the  plaintiff  or  defendant,  by  confession,  or 
of  noUe  prosequi,  immediately  after  the  decision  of  the  case,  or 
otherwise  as  the  court  may  think  fit. 

The  case  is  stated  by  the  junior  counsel  in  the  cause  on  both 
sides ;  it  should  state  the  facts  proved  or  agreed  upon  at  the 
trial,  and  not  merely  the  evidence  of  those  facts.  Palmer  v. 
Johnson,  2  Wils.  163.  If  the  counsel  cannot  agree  upon  the 
facts,  statements  are  made  out  on  both  sides,  and  laid  before 
the  judge  who  tried  the  cause,  who  will  adopt  either  statement, 
with  such  alterations  as  he  may  think  fit  to  make  in  it,  or  will 
state  a  case  himself  from  his  notes  of  the  trial.  See  Jackson  v. 
Hall,  8  Taunt,  421.  The  case,  if  stated  by  counsel,  must 
he  signed  by  them ;  Id. ;  or  if  stated  by  any  other  person 
agreed  upon  between  the  parties,  must  be  signed  by  him,  but 
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need  not  in  that  ciae  be  signed  by  the  oounad  of  tfaeputiek 
See  Priut  V.  QuarreU^  11  Law  J^  B^  qb.  If  after  a  cue 
is  granted  or  ordered,  the  defendant  rrfuae  to  proceed  with  v 
settle  it,  ftc.,  the  court  upon  api^ication  utaallyofdertbe 
postea  to  be  delivered  to  the  plaintiff;  Id,  R,  y.  SMkf^CJai, 
398  ;  if  the  plaintiff  refosei  the  defendant  asay  apply  to  aetiiide 
the  verdict^  unless  there  appear  to  be  sufficient  grounds  ior 
the  plaintiff's  refusal.  Cottam  et  ak  ▼.  Partridge,  10  Z^v^i 
186,  qt.  Medley  v.  Smith,  6  Moore,  53.  It  is  not  necessary  now 
to  move  for  a  concilium ;  but  yon  may  set  down  the  cue  for 
argument  with  the  master,  paying  a  fee  of  1^.,  and  yoa  mat 
then  forthwith  give  notice  to  the  opposite  party  of  your  b&T* 
ing  done  so.  R.  G,  H.  4,  fV.  4,  a,  6. 


SECTION  XVITT. 

Death  or  marriage  of  parties. 

1.  Death  of  parties, 

2.  Marriage  of  a  feme  party. 

1.  Deaih  of  parties. 

Its  effect  upon  the  action.']  At  common  law,  if  any  of  tbe 
parties  died  before  final  judgment,  the  suit  abated.  2  Saifi' 
72  i.  But  by  8  &  9  W.  3,  c.  1 1,  s.  6,  if  a  sole  plaintiff  or  de- 
fendant die  between  interlocutory  and  final  jadgmeat,  the 
action  shall  not  abate,  if  it  be  such  as  could  have  beea  nuia* 
tained  by  or  against  his  executors.  See  Berger  v.  Green,  1  Af. 
&  S.  229.  IreUmd  v.  Champneys,  4  Taunt.  384.  WaUop  t. 
Jewin,  1  Wils.  315. 

And  by  17  Car.  2,  c.  8,  s.  1,  the  death  of  either  party  be> 
tween  verdict  and  judgment,  shall  not  be  alleged  for  error,  so 
as  judgment  be  entered  within  two  terms  after  the  verdict 
Where  it  is  not  entered  up  within  the  two  terms,  the  court 
will  not  allow  it  to  be  entered  up  afterwards,  7iuncprotunc,DM 
V.  Crisp,  7  Dowl.  i>34,  and  see  fVUkins  v.  Cauty,  II  Imp  I^  191 
qb.,  Copley  v.  Day,  4  Taunt.  702,  unless  the  delay  be  the  act  (rf 
the  court.  Evansy.  Rees,  12  Ad^k,El,  167.  As  the  wholeof  the 
sittings  or  assizes,  at  which  the  cause  is  to  be  tried,  are  considered 
as  one  day,  if  either  party  dieonor  afterthe  first  dayof  the  sitting 
or  the  commission  day  of  the  assizes,  although  before  the  trial 
actually  takes  place,  it  is  within  the  remedy  of  the  statute,  and 
judgment  may  follow;  for  the  whole  of  the  sittings  orassixes 
have  relation  to  the  first  day ;  Jacobs  v.  Miniconi,  7  T.  |{.  31 ; 
but  if  he  die  before  the  first  day,  the  action  is  thereby  abated. 
Taylor  v.  Harris,  3  B.  &  P.  549 ;  and  see  Johnson  v.  SaaH- 
ton,  I  Mees.  &  W.  149.  Johnson  v.  Budge,  i  Cr.  M.  &  &  W7. 
Under  this  statute,  an  executor  may  enter  up  judgment  in  as 
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action  for  libel,  upon  a  verdict  obtained  by  bis  testator. 
PijUmer  v.  Cohen,  2  J3.  &  Ad,  966.  The  statute  howler  does 
not  extend  to  nonsuits.  Dowbiggin  v.  Harrison,  1 0  B.  &  C.  48C . 
The  judgment  in  this  case  is  entered  as  if  the  party  were  aliv< , 
and  then  a  scire  facias  is  sued  out  in  order  to  make  the  executcr 
or  administrator  of  the  deceased  a  party  to  the  suit.  Earl  v. 
Brown,  1  WUs.  302.  Formerly,  when  the  judgment  had  refer- 
ence to  the  first  day  ai  the  term,  if  a  defendant  died  after  that 
time,  the  plaintiff  might  still  sue  out  a  Ji.  fa.  tested  on  the  first 
day  of  the  term,  and  levy  upon  the  goods  of  the  deceased  in  the 
hands  of  the  executCMr,  without  suing  out  a  scire  fadas ;  Brag- 
ner  r.  Langme0d^  7  T.  12.  20;  or  if  the  testator  had  given  a 
cognovit  or  warrant  of  attorney,  and  died  after  the  first  day  of 
term,  judgment  might  be  entered  up,  having  relation  to  the  y 

first  day  of  term,  and  a  A  /a.  tested  on  that  day  might  be  ^ 

executed  up<m  the  goods  of  the  deceased.  Oder  v.  Woodward, 
2  Ld.  Raym.  766.  Heapy  v.  Paris,  6  T.  R.  369.  1  Sound. 
219  e.  But  as  judgments  no  longer  have  relation  back  to  the 
first  day  of  the  term,  but  take  effect  only  from  the  day  on 
which  they  are  actually  signed  (R.  G,  H.  4  W.  4,  r.  2,  s.  3,) 
this  cannot  now  be  done.  See  Chick  v.  Smith,  8  Dowl.  337. 
Blackburn  v.  Godrick,  9  Dcwl,  337.  Where  there  were  cross 
actions,  the  court  on  application  ordered  the  judgment  in  one 
to  be  set  off  against  the  judgment  in  the  other,  although  the 
plaintiff  in  one  of  them  was  dead,  and  the  judgment  assets  in 
the  bands  of  his  executor.  Bridges  v.  Smith,  8  Eing.  29.  If 
the  plaintiff  die  alter  obtaining  a  verdict,  the  court  may  not- 
withstanding grant  a  new  trial ;  but  they  will  take  care  to 
impose  such  terms  on  the  defendant,  as  to  prevent  him 
taking  any  advantage  of  the  death.  Griffith  v.  WiUiams,  1 
Cromp.  &  /.  47. 

If  one  of  two  or  more  plaintiffs  or  defendants  die  pending 
the  suit,  if  the  action  survive  to  or  against  the  survivor,  it 
shall  not  abate ;  but  the  death  being  suggested  upon  the  record, 
the  action  shall  proceed  at  the  suit  of  or  against  the  survivor. 
8  &  9  ^.  3,  c.  11,9.  7.  If  the  death  happen  before  issue 
joined,  the  suggestion  is  entered  in  making  up  the  issue; 
if  after  it,  then  it  will  be  sufficient  to  suggest  the  death  at  the 
time  the  plea  roll  is  made  up.  Far  v.  Denn,  1  Burr.  362,  and 
see  Newnkam  v.  Law,  5  T.  R.  577.  But  where  husband  and 
wife  commenced  an  action  for  money  lent  by  the  wife  before 
marriage*  and  she  died  pending  the  action ;  and  the  defendant 
afterwards  applied  for  judgment  as  in  case  of  a  nonsuit : 
the  court  refused  the  rule,  holding  that  the  action  had  abated 
by  the  death  of  the  wife.  Checchi  et  ux.  v.  Powell,  6  B. 
&  C.  253. 

If  a  party  be  taken  or  charged  in  execution,  and  die,  the 
other  party  may  sue  out  execution  against  his  lands  or  goods, 
21   /.I,  c.  24.     See  Famcombe  v.  Kent,  2  Dowl.  464,  and 
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see  Ex  p.  Lord  of  the  Manor  of  Wakefield,  1 1  Law  /.,  41,  \i 
Or  if  the  party  who  has  him  in  execution  die  intestate,  and  none 
of  his  relations  will  take  oat  administration,  the  court  ¥dll  dis- 
charge the  party  out  of  custody,  the  rule  msi  being  served  od 
the  next  of  kin.    Parkinson  v.  Horlock,  2  New  Rep.  240. 

Its  effect  m  errw7[  If  the  plaintiff  in  error,  or  one  of  seyenl 
plaintifls  in  error,  die  before  errors  assigned,  the  writ  is  thereby 
abated;  2  Sound.  101,  n.  SeeKinnairdy.LycUl,  7  East,29i; 
but  not,  if  he  die  after  errors  assigned.  2  Sound.  101,  o.  And 
in  no  case  does  a  writ  of  error  abate,  by  the  death  of  the  d^ 
fendant,  or  one  of  several  defendants,  in  error.  Id.  Clark 
Y.  Rippon,  I  B.  9i  A.  586. 

Its  effect  tn  other  c£w«.]  In  what  cases  bail  are  dischai^ 
by  the  death  of  their  principal,  see  ante,  p.  207.  In  what  cases 
the  death  of  a  party  to  a  reference,  will  amount  to  a  revoca- 
tion of  the  submission,  see  vol.  2,  tit.  "  Arbitration."  And  as 
to  its  effect  upon  proceedings  under  the  interpleader  act,  set 
Lambirth  v.  Barrington,  4  Dowl.  126. 

2.  Marriage  of  a  feme,  party. 

The  marriage  of  a  feme  sole,  plaintiff,  pending  the  suit,  does 
not  actually  abate  it,  but  merely  renders  it  abateable;  l^n. 
Abr.  Brief  pi.  232.  Lee  v.  Maddox,  1  Leon,  168;  and  there- 
fore the  defendant  must  plead  it,  if  he  would  take  advantage 
of  it.  Morgan  v.  Painter,  6  T.R.  265.  Mollis  v.  Freer,  5  Dowl. 
47.  But  if  a  feme  sole  obtain  judgment,  and  marry  before 
execution,  there  must  be  a  scire  facias,  to  make  her  busbaod 
a  party  to  the  record,  before  execution  is  sued  out.  2  Sound. 
72  k.  And  if  a  feme  sole,  plaintiff  or  defendant  in  error,  die 
pending  the  writ,  the  writ  is  thereby  abated.  See  2  Sir.  1015, 
880.  1  Sir.  638.  A  warrant  of  attorney  given  to  a  feme  sde, 
however,  is  not  affected  by  her  subsequent  marriage ;  but  the 
court,  on  a  proper  affidavit  of  the  marriage,  the  due  execution 
of  the  warrant  of  attorney,  and  the  non-payment  of  the  debt, 
will  allow  the  judgment  to  be  entered  up  in  the  name  <^  the 
husband  and  wife.    Metcalfe  et  vx.  v.  Boote,  6  D.&R.  46. 

The  marriage  of  a  feme  sole,  defendant,  pending  a  suit,  does 
not  actually  abate  it,  but  renders  it  only  abateable.  And  it 
the  plaintiff  obtain  interlocutory  judgment  against  a  feme  sole, 
and  she  then  marry,  he  may  proceed  to  final  judgment  against 
her ;  and  he  may  then  either  sue  out  a  scire  facias  and  make^ 
husband  a  party  to  the  record,  so  as  to  have  execution  against 
both,  2  Saund.  72  k,  or  he  may  sue  out  a  ca.  sa.  against  tlie 
wife  alone.  Cooper  v.  Hunchin,  4  East,  521.  So  where  a  ftm* 
sole,  defendant  in  ejectment,  married  before  trial,  the  court 
held  that  a  judgment,  writ  of  possession  and /./a.  against  the 
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wife  alone,  were  not  irregular,  and  refused  to  set  them  aside. 
Doe  V.  Butcher,  3  M.  &  S.  557.  So,  where  a  feme  sole  defend- 
ant married  before  declaration,  and  the  plaintiff  notwithstand- 
ing proceeded  to  final  judgment  against  her,  and  took  her  in 
execution,  the  court  refused  to  discharge  her,  it  not  being  sworn 
that  she  had  no  separate  property.  Evans  y.  Chester,  6  Dowl, 
140.  But  if  a  feme  sole  give  a  warrant  of  attorney,  her  mar- 
riage afterwards,  before  judgment  is  entered  up,  will  be  a 
revocation  of  it.     1  Salk,  117. 
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APPENDIX. 


Forms  of  proceedings  in  the  courts  of  law  at  Westminster, 


Affidavit,  to  wet  atide  regular  proceedings  against  the  sheriff,  or 
upon  a  bail  bond. 

Affidavit  by  the  defendant. 

"  In  the  Queen's  Bench"  {or  "  Exchequer  of  Pleas,"  8ec. 

The  Queen  against  the  sheriff  of » in  a  cause 

Between  John  Nokes,  plaintiflf, 
and 
Joseph  Styles,  defendant. 

Joseph  Styles,  of  — — ,  grocer,  the  above-named  defendant, 
maketh  oath  and  saith,  that  he  this  deponent  was  on  — , 
arrested  at  the  suit  of  the  above-named  plaintiff,  upon  a  writ 
of  capias  sued  out  in  this  action,  and  that  he  on  •^—  gave  a 

bail  bond  to  the  ojficer  of  the  sheriff  of by  whom  he  was 

so  arrested,  and  was  thereupon  discharged  out  of  custody. 
And  this  deponent  further  saith  that  special  bail  hath  since 
been  put  in  in  this  action  for  this  deponent,  and  which  said 
bail  have  this  day  been  duly  perfected.  And  this  depo- 
nent saith,  [that  on last,  an  attachment  issued  out  of 

this  honourable  court  against  the  said  sheriff  of ,  for  not 

having  obeyed  the  rule  to  bring  in  the  body  of  this  deponent, 
as  this  deponent  has  heard  and  verily  believes.  "  Or"  that 
the  said  John  Nokes,  the  above-named  plaintiff,  on  or  about 

the day  of instant,  hath  taken  an  assignment  of  the 

said  bail  bond,  as  this  deponent  hath  heard  and  verily  believes, 
and  hath  since  commenced  an  action  upon  the  same  against 
this  deponent.]  And  deponent  further  saith,  that  he  hath  a 
good  defence  to  this  action  upon  the  merits,  y  the  applica- 
tion be  to  set  aside  proceedings  on  the  bail  bond,  this  affidavit 
is  merely  intituled,  either  in  the  original  action,  or  in  the 
action  on  the  bail  bond,  and  not  **  the  Queen  against  the 


414  Fornix. 

ik^riff  of,*'  &c.  IVhen  the  affidopit  a  intUtded  tit  the  aOkn  m 
the  bail  bond,  the  necestary  alterations  must  be  made  m  refer- 
rino^  to  it.  See  ante,  pp.  39,  172. 


4jfidatHt  by  the  baU. 

In  the  Queen's  Bench  [&c.,  as  above. 

A.  B.  of ,  tailor,  and  C.  D.  of ,  livery-stable  keeper, 

severally  make  oath  and  say,  that  J.  S.  the  above-named  de- 
fendant, was,  on  or  about  the last,  arrested  in  this  actioii 

at  the  suit  of  the  above-named  plaintifiT,  and  that  these  depo- 
nents, together  with  the  said  J.  S.  after  the  said  arrest,  on , 

duly  executed  a  bail  bond  to  the  sheriff  of in  this  action, 

and  the  said  J.  S.  was  thereupon  discharged  out  of  custody. 
And  these  deponents  further  say,  that  special  bail  hath  siace 
been  put  in  in  this  action,  for  the  above-named  defendant,  and 
[whidi  said  bail  have  this  day  been  duly  perfected,  "  or"  the 
said  defendant  hath,  on  —  last,  been  duly  rendered  in  dis- 
charge of  his  said  bail  in  this  action.]     And  these  deponents 

further  say,  that  [on last,  an  attachment  issued  out  of 

this  honourable  court  against  the  said  sheriff  of  -  ,  for  not 
having  obeyed  the  rule  to  bring  in  the  body  of  the  said  J.  S., 
as  these  deponents  have  severally  heard  and  verily  believe. 
Or,  the  said  John  Nokes,  the  above-named  plaintiff,  on  or 

about  the day  of last,  hath  taken  an  assignment  of 

the  said  bail  bond,  as  these  deponents  have  heard  and  verily 
believe,  and  hath  since  commenced  an  action  upon  the  same 
against  these  deponents.]  And  these  deponents  further  say, 
that  this  application  is  really  and  truly  made  on  the  part  of 
these  deponents,  as  bail  for  the  said  J.  S.  at  their  own  expense, 
and  for  their  indemnity  only,  and  without  collusion  vnth  the 
said  J.  S.  the  above-named  defendant.  See  ante,  pp.  39,  172. 


ARTICLED  CLBBKS. 

4jfidavit  of  the  execution  of  the  articles. 

In  the  Queen's  Bench. 

J.  K.  of [gentleman],  maketh  oath  and  saitb,  that  by 

articles  of  agreement,  bearing  date  the day  of last 

past,  and  made  between  C.  D.  of ,  gentleman,  one  of  the 

attornies  of  Her  Majesty's  court  of  [Queen's  Bench,  Common 
Pleas  "or"  Exchequer]  at  Westminster,  of  the  one  part,  and 

E.  F.  of and  G.  F.  of son  of  the  said  E.  F.  of  the 

other  part,  the  said  G.  F.  for  the  considerations  therein  men- 
tioned did  put,  place  and  bind  himself  clerk  to  the  said  C,  D., 
to  serve  him  in  the  profession  of  an  attomey-at-law,  from  the 
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day  of  the  date  of  the  said  articles,  for  the  term  of  five  years 
thence  next  ensuing  and  fully  to  be  complete  and  ended; 
which  said  articles  were  in  due  form  of  law  executed  by  the 
said  C.  D.,  E.  F.,  and  G.  F.  on  the  day  of  the  date  thereof,  in  the 
presence  of  this  deponent  and  of  one  H.  J.  of  ,  and  that 
the  names  of  J.  K.  and  H.  J.  set  and  subscribed  to  the  said 
articles  as  witnesses  to  the  due  execution  thereof,  are  the 
proper  handwriting  of  this  deponent  and  of  the  said  H.  J. 
Sworn,  &c.  J.  K. 

[See  ante,  p.  41.] 

Notice  of  intention  to  apply  for  admission. 

Notice  is  hereby  given,  that  G.  F.  of intends  to  apply 

next term  to  be  admitted  an  attorney  of  Her  Majes^s 

court  of  ["  Queen's  Bench,"  or  "  Common  Pleas,"  or  "Ex- 
chequer,"] and  that  he  served  [part  of]  his  clerkship,  under 

articles,  to  CD.  of attorney-at-law,  [and  the  residue 

thereof,  under  articles,  to  L.  M.  of attorney-at-law,  or 

that  he  is  now  serving  the  residue  thereof,  under  articles,  to 

L.  M.  of attorney-at-law,]  and  that  during  the  whole  of 

the  last  twelve  months  be  resided  at ,  and  served  under 

his  said  [last  mentioned]  articles  at aforesaid.    Dated, 

&c.  G.  F. 

iSee  ante,  p.  49.] 

4ffidcivit  of  service  under  the  articles,  and  of  giving  the  notice^ 

In  the  Queen's  Bench. 

G.  F,  of in  the  county  of gentleman,  and  Y,  Z. 

of  —  clerk  to  JE.  H.  of gentleman,  severally  make 

oath  and  say,  and  first  this  deponent  G,  F,  for  himself 
saith,  that  in  pursuance  of  the  articles  of  clerkship  hereto 

annexed,  bearing  date  the  ^ day  of 18        ,  he  hath 

really  and  truly  served  and  was  employed  by  C.  D.  of in 

the  county  of one  of  the  attornies  of  Her  Majesty's 

court  of  Queen's  Bench  at  Westminster,  as  his  clerk,  in  the 
practice  of  an  attorney  and  solicitor,  from  the  day  of  the  date 

of  the  said  articles  inclusive  to  the — —day  of 18 

inclusive,  being  [a  period  of years, months  and 

- —  days.  And  that  in  pursuance  of  an  indenture  of  assign- 
ment of  the  said  articles  also  hereto  annexed,  bearing  date  the 

-*—  day  of 18      ,  he  this  deponent  hath  really  and 

truly  served  and  was  employed  by  H.  L  of in  the  county 

of ,  in  the  said  assignment  mentioned,  one  other  of 

the  attornies  of  Her  Majesty's  court  of  Queen's  Bench 
at  Westminster,  as  his  clerk,  in  the  practice  of  an  attor- 
ney and  solicitor,  from  the  day  of  the  date  of  the  said 
indenture  of  assignment  inclusive,  to  the  —  day'  of  18    ^ 


this  deponew  Y  2  f!IrS-'  ^  '*^  **»  of  ftejom  it 

writing,  CTOWai^lir  °*^ '"^  1*^  ^»»  »  »«»• 

"M  6.  FVSffi .^."r*  ««"l  then  pl,«  rf  rtodeof  4 

Bench  6^^^S^J,.f  «». "«  S-  ?•  i»  the  (>«> 
porting  tS?tte2?dr%^."^  •"  ""MllyeiiirtF 
tlrmTtJ^^S^'  '"''°**'  to  -PPly  in  the  the.  itt 

Of  Queen";  Be^ch^^^Sh^""'^.^  ^"  '*^*^"^ 
nent  did,  before  th»  -.„^^"^-    *««  ttat  he  thi«  *?:■ 

PMt,  entttVl?]^  i^  commencement  of tenn  botK 

SfcSLb^'**  »*«»*«  book  tapt  for  a„t  p^. 
that  he  dMalso  S^^  "*  ^"**  of  the  said  cocit  tol 

now  last  out  l«v^ .?''''  "^  *«*  ?«»*»«»  to w» 

Pl«ce  or  ph^'Ttii^' ■«*^  oontuafag  in  additicth 

able  TOurt,  bf  l«rir,°?i?"'J?*  ^'^  ■««"  of  tM.  lKW«r. 
master's  offi^  i„^?.T    "'*«'«>»  W»  dei*.  at  the  aii 

were  or,^  ,C2^  "^  «ny  or  either  of  the  sudsotte 
done  without  S^  '*''''°^'  ««*n«l  or  dd»»i,  it  w 
Swom  by  both  ^hJl^  consent  of  this  dqwnent 

thto day  of jg  I    G.F. 

Before  J        ' ''' 

[■See  ante,  pp.  52,  42  J 

4«<feei<  0/  the  payment  of  the  rtmnp  duty. 

In  tte^Queen'.  Bench,  [&c. 

"«*;«,  Mth  and  saith"tJSf  .^!'  **  7 '  ««"'<»»»' 

•nd  twenty  poun<ur™;S^^1^  '^L'^'^  °^  °~  '""'^ 

<»»een's  B^nS  at  W^™,?!^'"  ?i^  •«'  """W*  eoort  of 
TrS,!   westrnmster,  of  the  one  part  and  B  F.  of 

Pone„tof'Kh~""^"'  gentIe^.rdLk:: 

thereon ;  and  tStThiT^  "  ?PPe«ra  by  the  stamp  impressed 
"spectiVe^^*  ^l^^  "^'^^  T*  *^y  eKecrted  by  the 
«d  were  dS^J^!!f°'  °"  *e  day  of  the  date  th^. 

Pe««  by  the  ^^^„r '""^ '^J  "f 18     ,  «  V 

CAnd  this  deS^^urfhl  ^^.P^Pf  <>«<»•  iBdoned  thereX 

pound  flfteen'S«^'^i'V  *"*  *«  t^P  *«?  "f"" 

"•ngs,  was  paid  m  respect  of  a  certain  a«ffl|ii- 
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— -ifiB-flit  of  the  said  articles,  bearing  date  the  — -  day  of  ■ 

ti;£  ni  ss;      ,  and  made  between  the  said  C.  D.  of  the  first  part,  the 

cif  flt  Sfid  E.  F.  and  this  deponent  of  the  second  part,  and  H.  I.  of 

1  flork *r—  in  the  county  of ,  gentleman,  one  of  the  attor- 

'  ai^'mts  of  her  majesty's  court  of  Queen's  Bench  at  Westminster, 
MSffis  the  third  part,  as  appears  by  the  stamp  impressed  thereon  ; 
eaK'Cj^  that  the  said  assignment  was  duly  executed  by  the  respec- 
ir  flj  a  .'f  e  parties  thereto,  on  the  day  of  the  date  thereof,  and  was 

::s  Riflly  registered  on  the day  of 18      ,  as  appears 

dsdnr.:?  the  certificate  of  the  proper  officer  indorsed  thereon.] 
.r.^y  -i.  Sworn  at  — '• 1 


f. 


^..       this  — — .  day  of 18        V G.  F. 


j::  J— ■ 


Before 

[See  ante,  p.  52.] 


ATTOENIES. 


::13-: 
-^  25: 
fap:'  Affidavit  for  the  re-admission  of  an  attorney. 

tit^In  the  Queen's  Bench. 

^X     G.  F.  of in  the  county  of  ,  gentleman,  maketh 

V -^  oath  and  saith  that  he  was  duly  admitted  an  attorney  of  this 

i^^"  honourable  court,  in term  1830,   and  duly  took  out  his 

.'"'"  certificate  for  that  year;  and  that  he  continued  to  take  out 
'  -:    his  certificate  every  year  from  that  time  until  the  year  1837, 
.'     when    [owing  to  illness,  or  as  the  case  may  fee]  "this  de- 
ponent ceased  to  practise  as  an  attorney.    And  this  deponent 
farther  saith,  that  in  the  year  1639,  he  [became  managing 

clerk  to  S.  T.  of ,  solicitor,  and  hath  continued  to  serve 

him  as  such  clerk  from  thence  to  the  present  time,"  or  other* 

wise  accounting  for  the  manner  in  which  he  has  been  employed 

since  he  ceased  to  take  out  his  certificate ,-]  But  this  deponent 

saith  that  he  hath  not  practised  as  an  attorney  or  solicitor,  on 

,     his  own  account,  or  for  his  own  benefit,  from  the  time  he  so 

ceased  to  take  out  his  certificate  hitherto ;  and  that  he  is  now 

desirous  to  be  re-admitted  an  attorney  of  this  honourable 

^       court,  for  the  purpose  of  resuming  his  practice  as  such  attorney. 

Sworn,  &c. 

%*  //  the  party  have  practised,  the  affidavit  must  state  it, 
and  must  he  framed  so  as  to  bring  the  case  within  the  decisions 
mentioned  ante,  pp.  56,  57. 


Notice  of  intention  to  apply  to  be  re-admitted. 

Notice  is  hereby  given,  that  G,  F.,  late  of ,  but  now  of 

— -,  gentleman,  intends  to  apply  on  the  day  of  — 

next,  being  the  last  day  of  —  term,  to  be  re-admitted  an 
t3 
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attorney  of  her  majesty's  court  of  [Queen's  Bench].   Dated 

this day  of 18  G.  F. 

[See  ante,  p.  57.] 


PROCVSB   AND    APPEARANCE. 

Writ  of  summons. 

Printed  copies  of  this  -vriit  may  be  had  at  the  stationer's; 
and  it  is  therefore  unnecessary  here  to  give  a  form  of  it.  See 
ante,  p.  100. 

Indorsement  thereon  of  the  attorney's  name,  8fc. 

This  writ  was  issued  by  E.  F.  of ,  attorney  for  the  said 

A.  B.  Or,  this  writ  was  issued  in  person  by  A.  B.  whoreiides 
at  [mention  tlie  city,  town,  or  parish,  and  also  the  name  of  the 
hanUet,  street,  and  number  of  the  house  of  the  plainiifs  resi- 
dence, if  any  such.}     See  ante,  p.  104. 

The  Uke  by  an  agent. 

"  This  writ  was  issued  by  John  Smith,  of  No.  3,  Elm  Court, 
in  the  Temple,  London,  agent  for  James  Walker  of  Beverley,  in 
the  East  riding  of  the  county  of  York,  attorney  for  the  said  John 
Nokes."    See  ante,  p.  105. 

Indorsement  thereon  of  the  debt,  8$c, 

The  plaintiff  claims  [30^  10«.]  for  debt,  and  [IZ.  17#.  Wj 
for  costs ;  and  if  the  amount  thereof  be  paid  to  the  plaintiff  or 
his  attorney  within  four  days  from  the  service  hereof,  further 
proceedings  will  be  stayed.    See  ante,  p.  105. 

Frcecipe  for  the  trrit. 

Middlesex :  Writ  of  summons  for  John  Nohes  against  Jo- 
seph Styles,  of  Somer's  Place,  Hendon,  in  the  county  of  Mid- 
dlesex, in  an  action  [on  promises.] 

A.  B.,  attorney, 

^,1843. 

[See  ante,  ^.106.} 
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Alias  or  pluries  writ  of  summons, 

Victoria,  [&c.]  To  Joseph  Styles  of  —  in  the  county  of 
,  late  of  ^—  in  the  county  of  {the  original  county],  greet- 
ing :  We  command  you  as  before  [or  often]  we  have  com- 
manded you,  ISfc,  as  in  the  ordinary  form,  R.  G.  M.  3  W.  4, 
s,  7.  These  writs  are  sued  out  in  the  same  manner  as  the  first 
sjorit  of  summons.     See  ante,  p.  108. 


fVrit  of  distringas. 

Printed  copies  of  this  writ  may  be  had  at  the  stationer's ; 
and  it  is  therefore  unnecessary  here  to  give  a  form  of  it.  As 
to  the  affidavit  necessary  to  obtain  it,  see  ante,  p.  110. 


Indorsement  thereon. 

This  writ  was  issued  by  John  Smith,  of  No.  3,  Elm-court, 
Temple,  attorney,  for  the  witbin-named  John  Nokes. 

Or  if  by  an  agent :  "  This  writ  was  issued  by  John  Smith,  of 
No.  3,  Elm  Court,  Temple,  attorney,  agent  for  James  "Walker, 
of  Beverley,  in  the  east  riding  of  the  county  of  York,  attorney, 
for  the  within-named  John  Nokes. 

Or  if  by  the  plaintiff  in  person:  "This  writ  was  issued  in 
person  by  John  Nokes,  who  resides  at,"  [mention  the  city, 
town,  or  parish,  and  also  the  name  of  the  hamlet,  street,  and 
number  of  the  house  of  the  plaintiff's  residence,  if  any  such.] 

Further  indorsement  required  on  the  copy  of  the  writ,  by  R, 
G.  H.  2  W.  4,  r.  2,  where  the  action  is  for  a  debt:]  Tl^e  plain- 
tifif  daims  [30/.  10*.]  for  debt,  and  [5/.  4*.]  for  costs ;  and  if 
the  amount  thereof  be  paid  to  the  plaintiff  [or  his  attorney] 
within  four  days  from  the  service  hereof,  further  proceedings 
will  be  stayed."    See  ante,  p.  113. 


Appearance. •'•-In  person, 

Joseph  StylTF^d  others]   J  »PP*»"  "  P*^""" 

By  attorney. 


John    Noke^^^plaintiflF,         ^^j^^  defendant  Joseph  Styles 


John    Nokes,    plaintiflF,         Ie.F.  attorney  for  Joseph  Styles. 

V  c*  ?^^?     -,   *v     n     I  appears  for  him. 

Joseph  Styles,  [and  others]    J  ^^ 
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IMiere  the  plaint^  appears  for  the  defendant. 


John   Nokes,    plaintiff; 

against 
Joseph  Styles,  [and  others] 


G.  H.  attorney  for  the  plaiatiff, 
^appears  for  the  defendant.  Jo- 
'seph  Styles,  according  to  the 

statute. 
iSee  ante,  p,  1 15.] 


Affidavit  of  service  of  the  wnt  of  summons. 

In  the  Queen's  Bench. 

Between  John  Nokes,  plaintiff, 
and 
Joseph  Styles,  defendant 

John  Dunn,  clerk  to  Henry  Smith,  of  Fumival's  Ion*  I^ol- 
bom,  in  the  county  of  Middlesex,  gentleman,  attorney  for  the 
above- named  plaintiff,  maketh  oath  and  saith,  that  he  did,  on 

the day  of  instant,  personally  serve  Mr.  Joseph 

Styles,  the  above-named  defendant,  with  a  true  copy  of  a  writ 
of  summons,  which  appeared  to  this  d^onent  to  be  regularly 
issued  out  of  this  honourable  court,  at  the  suit  of  the  above- 
named  plaintiff,  against  the  above-named  defendant,  and  bear- 
ing date  the day  of last  past.    And  this  deponeat 

further  saith,  that  after  having  so  served  the  said  defendant 

with  the  said  writ  as  aforesaid,  this  deponent,  on  the day 

of  the  said  month  of ,  did  indorse  on  the  said  writ  the 

day  of  the  week  and  month  of  such  service ;  and  which  said 
indorsement  is  in  the  words  and  figures  following;  that  is  to 
say  ["  served  the  defendant  with  a  copy  of  this  writ,  on  Friday 
the  —  day  of  ^— ,  1843,  John  Dunn,"  or  as  the  indorse- 
ment may  he.'] 

Sworn,  &c.    See  ante,  pp.  116,  117. 


AFFIDAVIT  rOR  ▲  CAPIAS. 

"In  the  Queen's   Bench,"   \or   "Common  Pleas,"  or  "Ex- 
chequer of  Pleas."] 
John  Nokes,  of  Henrietta  Street,  Covent  Garden,  in  the 
county  of  Middlesex,  grocer,  maketh  oath  and  saith,  that 
Joseph  Styles  is  justly  and  truly  indebted  unto  this  deponent 

in  the  sum  of pounds,  [for  goods  sold  and  delivered  by 

this  deponent  to  the  said  Joseph  Styles,  and  at  his  request.] 
And  this  deponent  further  saith  that  {here  state  the  drcum- 
stances  necessary  to  bnn^  the  case  unthin  stat.  1  &  2  Fict^c. 
.110,  s,  3,  ante,  p.  125,  adding]  and  this  deponent  verily 
believes  that  the  said  Joseph  Styles  is  about  to  quit  England, 
unless  he  be  forthwith  apprehended.  J.  N. 
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*'  Sworn  at  —  in  the  county  of 

this  day  of  18      , 

before  me."     Or  if  sworn  in  London^ 
b^fbre  the  officer  who  issues  the  process, 

then  thus :  "Sworn  at  the office, 

this  day  of 18      ,  before 

me." 

Qiiaker's  affirmation. 

"In  the  Queen's  Bench,"  [&c. 

John  Nokes,  of  Henrietta  Street,  Covent  Garden,  in  the 
county  of  Middlesex,  grocer,  being  one  of  the  people  called 
Quakers,  doth  solemnly  affirm,  that  Joseph  Styles  is  justly  and 
truly  indebted  unto  this  affirmant  in  the  sum  of  [^c.  as  ahovel 
affirmed  at  [8^c.  as  above.'] 

For  goods  Sfc.  sold  and  delivered.]  "  For  goods,"  {or  speci- 
fying the  articles)  "  sold  and  delivered  by  this  deponent  to  the 
said  Joseph  Styles,  and  at  his  request." 

"  For  fixtures  of  and  in  a  certain  dwelling-house,  sold  and 
delivered  by  this  deponent  to  the  said  Joseph  Styles,  and  at  his 
request." 

"  For  medicines  and  other  things  administered,  applied  and 
delivered,  found  and  provided  by  this  deponent,  to  and  for  the 
said  Joseph  Styles,  and  at  his  request." 

"  For  a  certain  messuage,  lands  and  premises,  with  the 
appurtenances,  bargained,  sold  and  released  by  this  deponent 
to  the  said  Joseph  Styles,  and  at  his  request." 

Work  and  labour,']  "  For  work  and  labour  done  and  per- 
formed by  this  deponent  for  the  said  Joseph  Styles,  and  at  his 
request." 

"  For  work  and  labour,  care,  diligence  and  attendance, 
done,  performed  and  bestowed  by  this  deponent,  as  an  attor- 
ney and  solicitor,  in  and  about  the  [prosecuting,  defending 
and  soliciting  of  certain  causes,  suits  and  businesses]  for  the 
said  Joseph  Styles,  on  his  retainer  and  at  his  request,  and  for 
certain  fees  due  and  payable  from  the  said  Joseph  Styles  to 
this  deponent  in  respect  thereof." 

"  For  work  and  labour,  care,  diligence  and  attendance,  done» 
performed  and  bestowed  by  this  deponent,  as  a  surgeon  and 
apothecary,  in  and  about  the  healing  and  curing  of  the  said 
Joseph  Styles  [and  others  of  his  family]  of  divers  diseases  and 
maladies,  at  the  request  of  the  said  Joseph  Styles,  and  also  for 
medicines  and  other  things  administered,  applied  and  deli- 
vered, found  and  provided,  by  this  deponent,  to  and  for  the 
said  J.  S.  [and  others  of  his  family]  at  his  like  request." 
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Monfyleni.']  "  For  money  lent  and  advanced  by  this  depo- 
nent to  the  said  Joseph  Styles,  and  at  his  request." 

Money  paid,  Uud  out  and  expended,']  "  For  money  paid,  laid 
out  and  expended  by  this  deponent  for  the  said  Joseph  Styles, 
and  at  his  request." 

Money  had  and  receiped.1  "  For  money  had  and  received  by 
the  said  Joseph  Styles,  to  and  for  the  use  of  this  deponent." 

Hire  of  goods,  ^c]  "  For  the  use  and  hire  of  a  certain  horse 
and  chaise,  by  this  deponent  let  to  hire  and  delivered  to  the 
said  Joseph  Styles,  and  at  his  request." 

Agistment,']  "  For  the  agisting,  depasturing  and  keeping  of 
certain  cattle  by  this  deponent  for  the  said  Joseph  Styles,  and 
at  his  request." 

Use  and  oca^pationJ]  "For  the  use  and  occupation  of  a 
certain  messuage,  lands  and  premises  of  this  deponent  held  and 
enjoyed  by  the  said  Joseph  Styles,  as  tenant  thereof  to  this 
deponent,  for  one  year  now  elapsed." 

Jccount  stated.]  "  For  so  much  money  due  from  the  said 
Joseph  Styles  to  this  deponent,  upon  the  balance  of  an  account 
stated  and  settled  by  and  between  the  said  J.  S.  and  this 
deponent." 

Bills  of  exchange.  Payee  v.  Acceptor,]  "  On  a  certain  bill  of 
exchange  for  the  payment  of  £  ,  drawn  by  A.  B.  upon  and 
accepted  by  the  said  Joseph  Styles,  payable  to  this  deponent, 
and  which  said  bill  of  exchange  is  now  overdue  and  impaid." 

Indorsee  v.  Acceptor.]  "  As  indorsee  of  a  certain  bill  of  ex- 
change for  the  payment  of  £ ,  drawn  by  one  A.  B.  upon 

and  accepted  by  the  said  Joseph  Styles,  payable  to  the  said  A. 
B.  or  his  order,  and  by  the  said  A.  B.  indorsed  to  this  deponent ; 
■and  which  said  bill  of  exchange  is  now  overdue  and  unpaid." 

Drawer  v.  Acceptor.]  "  On  a  certain  bill  of  exchange  for  the 
payment  of  £ ,  drawn  by  this  deponent  for  a  valuable  con- 
sideration, upon  and  accepted  by  the  said  Joseph  Styles,  and 
payable  to  this  deponent ;  which  said  bill  of  exchange  is  now 
overdue  and  unpaid.  See  Walmsley  v.  Macey,  2  Brod,  &  B, 
338. 

Indorsee  v.  Drawer.]  "  As  indorsee  of  a  certain  bill  of  ex- 
change for  the  payment  of  £ ,  drawn  by  the  said  Joseph 

Styles,  upon  and  accepted  by  one  A.  B.  payable  to  the  order 
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of  the  said  J.  S.  and  by  him  indorsed  to  this  deponent ;  which 
said  bill  of  exchange  hath  not  been  paid,  when  due,  by  the  said 
acceptor  thereof,  and  the  same  is  now  overdue  and  unpaid." 

Indorsee  v.  Indor8er,'\  "  As  indorsee  of  a  certun  bill  of  ex- 
change for  the  payment  of  £ ,  drawn  by  one  A.  B.  upon 

and  accepted  by  one  C.  D.  payable  to  the  order  of  the  said 
A.B.  and  by  the  said  A.  B.  indorsed  to  the  said  Joseph  Styles* 
and  by  the  said  Joseph  Styles  indorsed  to  this  deponent; 
which  said  bill  of  exchange  hath  not  been  paid,  when  due,  by 
the  said  acceptor  thereof,  and  the  same  is  now  overdue  and 
unpaid." 

Promissory  note.  Payee  v.  Maker.']  "  On  a  certain  promis- 
sory note  for  the  payment  of  £ ,  drawn  by  the  said  Joseph 

Styles,  payable  to  this  deponent,  and  now  overdue  and 
unpaid." 

Indorsee  v.  Maker."]  "  As  indorsee  of  a  certain  promissory 

note  for  the  payment  of  £ ,  drawn  by  the  said  Joseph  Styles, 

payable  to  one  A.  6.  or  his  order,  and  by  the  said  A.  B.  in- 
dorsed to  this  deponent ;  and  which  said  promissory  note  is 
now  overdue  and  unpaid."    Ante,  p.  143. 

Indorsee  v.  Indorser.]  "As  indorsee  of  a  certain  promissory 

note  for  the  payment  of  £ ,  drawn  by  one  A.  B.  payable  to 

the  said  Joseph  Styles,  and  by  the  said  Joseph  Styles  indorsed 
to  this  deponent ;  which  said  promissory  note  hath  not  been 
paid,  when  due,  by  the  said  A.  B.  and  the  same  is  now  overdue 
and  unpaid.    Ante,  p.  143. 

Bond.]  "  For  principal  and  interest  due  on  a  bond,  bearing 

date  the day  of in  the  year  of  our  Lord ,  and 

made  and  entered  into  by  the  said  Joseph  Styles  to  this  depo- 
nent, in  the  penal  sum  of pounds,  conditioned  for  the 

payment  of pounds,  with  lawful  interest  for  the  same,  at 

a  day  now  past." 

Mortgage  or  covenant.]  "  Upon  and  by  virtue  of  a  certain 

indenture  [of  mortgage,]  bearing  date  the day  of in 

the  year  of  our  Lord ,  and  made  between  the  said  Joseph 

Styles  of  the  one  part,  and  this  deponent  of  the  other  part, 
whereby  the  said  Joseph  Styles  covenanted  to  pay  to  this  de- 
ponent the  sum  of pounds,  at  a  day  now  past ;  and  which 

said  sum  is  now  due  and  unpaid." 

Interest.]  "  For  interest,  agreed  by  the  said  Joseph  Styles, 
to  be  paid  by  him  unto  this  deponent  upon  certain  sums  of 
money  [lent  and  advanced  by  this  deponent  to  the  said  J.  S." 
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or  '*  paid,  laid  out  and  expended  by  thii  deponent  for  the  said 
J.  S.  and  at  hit  requert,"  or  ''due  and  owing  from  the  said 
J.  S.  to  this  deponent."] 

Two  or  more  causa  of  actum,']  **  In  the  sum  of  -— *  pounds, 
for  goods  sold  and  de&Tered  by  this  deponent  to  the  said  Joseph 

Styles,  and  at  his  request ;  and  also  in  the  sum  of for 

meat,  drink,  washing  and  lodging,  and  other  necessaries,  by 
this  d^Qoent  found  and  provided  for  the  said  J.  S.,  and  at  his 

request ;  and  also  in  the  sum  of for  work  and  labour 

done  and  performed  by  this  deponent  for  the  said  J.  S.,  and  at 
his  request,"  &c. 

By  an,  executor.]  *'  John  Nokes,  of  — ,  grocer,  executor 
of  the  last  will  and  testament  of  A.  B.  deceased,  maketh  oath 
and  saith,  that  Joseph  Styles  is  justly  and  truly  indebted  to 

this  deponent,  as  executor  as  aforesaid,  in  the  sum  of 

pounds,  for  goods  sold  and  delivered  by  the  said  A.  B.  in  his 
lifetime,  to  the  said  J.  S.  and  at  his  request,  as  appears  by  the 
books  of  the  said  A.  B.  and  as  this  deponent  verily  believes." 

By  oMtignee  of  a  bankrupt,']  "  John  Nokes,  of ,  grocer, 

assigneee  of  the  estate  and  effects  of  A.  B.  a  bankrupt,  maketh 
oath  and  saith,  that  Joseph  Styles  is  justly  and  truly  indebted 

to  this  deponent,  as  assignee  as  aforesaid,  in  the  sum  of 

pounds,  for  goods  sold  and  delivered  by  the  said  A.  B.  befcfte 
his  bankruptcy  to  the  said  J.  S.  and  at  his  request,  as  i^pears 
by  the  books  of  the  said  A.  B.  and  as  this  deponent  verily  be- 
lieves." 

For  a  debt  due  to  husband  and  wife.]  **  Ann  Nokes,  wife  of 
John  Nokes,  of ,  grocer,  maketh  oath  and  saith,  that  Jo- 
seph Styles  is  justly  and  truly  indebted  to  this  deponent  and 
her  husband,  the  said  J.  N.  in  the  sum  of —*  pounds,  for  goods 
sold  and  delivered  to  the  said  J.  S.  and  at  his  request,  by  this 
deponent  before  her  intermarriage  with  the  said  J.  N." 

By  surviving  partner.]    "John  Nokes,    of  ,   grocer, 

maketh  oath  and  saith,  that  Joseph  Styles  is  justly  and  truly 

indebted  to  this  deponent,  in  the  sum  of pounds,  for  goods 

sold  and  delivered  by  this  deponent,  and  W.  N.  his  late  partner, 
in  his  lifetime,  now  deceased,  and  whom  this  deponent  hath 
survived,  to  the  said  Joseph  Styles,  and  at  his  request." 

By  assignee  of  a  debt.]  "  For  principal  and  interest  due  to 
him,  as  assignee  of  a  certain  bond,  bearing  date  the  —  day 

of  — ,  in  the  year  of  our  Lord ,  and  made  and  entered 

into  by  the  said  Joseph  Styles  to  one  A.  B.  in  the  penal  sum 
of pounds,  conditioned  for  the  payment  of  —  pounds. 


Capiat.  425 

4t  a  day  now  past ;  and  which  laid  bond,  vnth  the  money  due 
thereon,  has  since  been  duly  assigned  by  the  said  A«  B.  to  this 

deponent;  and  the  said  sum  of pounds,  with  interest  for 

and  upon  the  same,  is  now  due  and  unpaid." 
[Ante,  p.  143.] 

CAPIAS. 

The  writ  and  capias  may  be  had  printed  at  the  stationer's,  so 
that  it  is  unnecessary  to  give  the  form.  The  following  are 
the  &>rms  of  the 

Indorsements  thereon. 

"Bail  for pounds,  by  order  of "  [naming  the  judge 

making  the  order]  "dated  this  — day  of ."     This  in- 
dorsement is  required  by  stat.  1  &  2  Vict,  c.  110,  sch.  No.  1. 

"  This  writ  was  issued  by  E.  F.  of  ^— ,  attorney  for  the 
plaintiff  [or  plaintiflfs]  within-named."  Or  "This  writ  was 
issued  in  person  by  the  plaintiff  within-named,  who  resides  at" 
{mention  the  city,  town,  or  parish,  and  also  the  name  of  the  ham- 
let, street,  and  number  of  the  house  of  the  pkantiff's  residence, 
if  any  such  there  be."]  The  form  of  this  indorsement  is  given 
by  Stat.  1  &2  Vki.  c.  110,  sch.  No.  1. 

[Ante,  pp.  155,  156.] 


Indorsement,  when  the  writ  is  issued  by  an  agent, 

"This  writ  was  issued  by  John  Smith,  of  No.  3,  Elm  Court, 
Temple,  agent  for  James  Walker  of  Beverley,  in  the  east  riding 
of  the  county  of  York,  attorney  for  the  plaintiff  within  named." 
[Ante,  p.  156.] 


Preecipe. 

Middlesex :  capias  for  John  Nokes  against  Joseph  Styles  of 
Oxford-street,  in  the  county  of  Middlesex,  in  an  action  [on 
promises  "or**  of  debt]  for  501.  Oath  for  50^  by  affidavit 
filed.  A.  B.  attorney,  1843. 

[Ante,  p.  167.] 


Alias  and  pluries  capias, 

Victoria,  by  the  grace  of  God,  of  the  united  kingdom  of  Great 
Britain  and  Ireland,  Quesn,  defender  of  the  faith,  to  the  sheriff 
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of  —  greeting :  We  command  you,  as  before  [or  often]  ^ 
have  commanded  you,  that  you  omit  not  [8fc,  as  in  the  ordir 
nary  writ.']     See  2  W,  4,  c.  39,  8ch.  No.  4. 
[Ante,  p.  159.] 


Testatum  capias. 

Victoria,  &c.,  to  the  sheriflF  of——,  greeting :  Weconmiand 

you,  as  heretofore  we  have  commanded  the  sheriff  of , 

that  you  omit  not  [8fc.  as  in  the  ordinary  writ.  R.  G.  M.  3  W. 
4.5.7.] 

{Ante,  p.  159.] 

TOWN  BAIL. 

Ordinary  notice  of  bail. 

In  the  Queen's  Bench,  [&c. 

Between,  [&c. 

Take  notice  that  special  bail  was  this  day  put  in  for  the  de- 
fendant in  this  cause,  before  the  honourable  Mr.  Justice , 

at  his  chambers,  Serjeants*  Inn,  Chancery  Lane ;  and  that  the 
jiames  and  additions  of  such  bail  are,  A.  B.  of  No.  14,  Oxford- 
street,  in  the  county  of  Middlesex,  grocer,  and  C.  D.  of  No. 
240,  in  the  Strand,  in  the  same  county,  silversmith,  that  the 
said  A.  B.  and  C.  D.  have  been  resident  at  the  places  herein 
above  described  respectively,  during  the  whole  of  the  last  six 
months,  and  that  they  are  housekeepers  there  respectively  [or 

as  the  case  may  be."]     Dated  the day  of 1843. 

To  Mr.  G.  H.  Yours,  &c 

Plaintiff's  attorney.  E.  F. 

Defendant's  attorney. 
[Ante,  p.  178.] 

Affidavit  of  sufficiency. 

In  the  [&c. 

Between,  [Sec. 

A.  B.  one  of  the  bail  for  the  above  named  defendant,  maketh 

oath  and  saith,  that  he  is  a  housekeeper  [or  freeholder,  as  tk 

case  may  be]  residing  at  [describing  -particularly  the  street  or 

place,  and  the  number,  if  any]  ;  that  he  is  worth  property  to 

the  amount  of {the  amount  required  by  the  practice  of  the 

courts)  over  and  above  what  will  pay  all  his  just  debts  ;  if  baii 
in  any  other  action,  add  '*  and  every  other  sum  for  which  he  U 
now  bail ;"  R.  G.  H.  2  W.  4,  s.  19  ;  that  he  is  not  baU  for 
any  defendant,  except  in  this  action,  [w,  if  bail  in  any  otkt 
action  or  actions,  add, "  except  for  C.  D.  at  the  suit  of  E.  F.  In 
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the  court  of  —  in  the  sum  of  £ ;  for  G.  H.  at  the  suit 

of  J.  K.  in  the  court  of in  the  sum  of  £ ,"  specifying 

the  several  actions,  with  the  courts  in  which  they  are  brought, 
and  the  sums  in  which  the  deponent  is  bail;"}  that  the  deponent's 

property,  to  the  amount  of  the  said  sum  of  £ [and  if  bail 

in  any  other  action  or  actions,  "  of  all  other  sums  for  which  he 
Is  now  bail  as  aforesaid"]  consists  of  [here  specify  the  nature  and 
value  of  the  property  in  respect  of  which  the  bail  proposes  to 

justify,  as  follows : — "  stock  in  trade,  in  his  business  of , 

carried  on  by  him  at  -,  of  the  value  of  £ ;  of  good 

book  debts  owing  to  him  to  the  amount  of  £ ;  of  furni- 
ture in  his  house  at ,  of  the  value  of  £ ;  of  a  free- 
hold or  leasehold  istrm,  of  the  value  of  £ ,  situate  at , 

occupied  by ,  or  of  a  dwelling-house  of  the  value  of  £ 

situate  at  ,  occupied  by  ,"   or  of  other  property, 

particularizing  each  description  of  property,  with  the  value 
thereof;"]  and  that  the  deponent  hath,  for  the  last  six  months 
resided  at  —  [describing  the  place  or  places  of  such  re- 
sidence.'] 
Sworn,  &jc. 

[Ante,  p.  181.] 


Notice  of  putting  in  and  justifying  bail  at  the  same  time. 

In  the  [&c. 

Between,  [&c. 
Take  notice,  that  A,  B.  of  No.  3,  Red  Lion-street,  Holbom, 
butcher,  and  C.  D.  of  No.  40,  Fleet-street,  carpenter,  will  on 
Monday  next,  the  20th  day  of  January  instant,  be  put  in  as 
special  bail  for  the  above  named  defendant  in  this  cause,  in  the 
court  of ,  at  Westminster  Hall,  in  the  county  of  Middle- 
sex ;  and  that  the  said  A.  B.  and  C.  D.  will,  at  the  same  time 
justify  themselves  in  open  court  at  "Westminster  Hall  afore- 
said, as  good  and  sufficient  bail  in  this  cause  for  the  said  de- 
fendant. And  take  notice  also,  that  the  said  A.  6.  resided  at 
No.  20,  in  Brownlow-street,  Holbom,  from  the  —  to  the 
25th  day  of  December  last,  at  which  latter  time  he  removed 
to  No.  3,  Red  Lion-street,  Holborn,  aforesaid,  where  he 
has  ever  since  been  resident,  and  is  a  housekeeper  there; 
and  that  the  above  named  C.  D.  has  been  resident  at  No.  40, 
Fleet-street  aforesaid,  during  the  whole  of  the  last  six 
months,  and  is  a  housekeeper  there,"  [or  as  the  fact  may  be."] 
Dated,  &c. 

[Ante,  p.  183.] 


4^  Forms. 

Notice  of  exception. 

In  the  [&c. 

Between,  [&c. 
Take  notice  that  I  hare  excepted  against  the  bail  put  ia  for 
the  defendant  in  this  cause. 
To  Mr.  C.  D.  Youn,  &c. 

Defendant's  attorney.  A.  B. 

Plaintiffs  attorney. 
[^fW«,  p.  183.] 

Notice  of  juttifioaiiofL. 

In  the  [&c. 

Between.  [&c. 
Take  notice,  that  L.  M.  and  O.  P.  the  bail  already  put  in 
for  the  defendant,  and  of  whom  you  have  before  had  notioe, 
will,  on  —  next,  justify  themselves  in  open  court  at  West- 
minster  Hall,  in  the  coanty  of  Middlesex,  as  good  and  sufficient 
bail  for  the  defendant  in  this  cause,  {adding  in  the  Cmmm 
Plecu,  the  description  of  the  bail,  in  this  same  manner  as  in  the 

notice  of  bail.]    Dated  the day  of 1843. 

To  Mr.  A.  B.  Yours,  &c. 

Plaintiff's  attorney.  C.  D. 

Defendants  attorney 
[Ante,  p.  187.] 

Affidavit  of  service  thereof. 

In  the  [&c. 

Between,  [&c. 

J.  R.  clerk  to  C.  D.  of ,  gentieman,  attorney  for  thi 

above-named  defendant,  maketh  oath  and  saith,  that  he  tfaii 

deponent  did,  on  the  —  day  of instant,  before  eleren 

o'clock  in  the  forenoon,*  serve  Mr.  A.  B.  the  attorney  for  the 
above-named  plaintiff,  with  a  true  copy  of  the  notice  hereunto 
annexed,  by  delivering  the  same  to  and  leaving  it  with  a  derk 
of  the  said  Mr.  A.  B.  at  his  chambers  in  Paper  Buildings,  in 
the  Temple.  {Or  if  the  service  were  on  the  attorney  pert(m(^, 
then  from  the  asterisk  thus :  personally  serve  Mr.  A.  B.  the 
attorney  for  the  above-named  plaintiff,  with  a  true  copyof  ft« 
notice  hereunto  annexed.]  J.  R. 

Sworn,  [&c. 

{Ante,  p.  188.] 
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COUNTRY  BAIL. 

4ffidavit  of  justification. 

In  the  [&c.  J.  R. 

Between*  [&c. 
L.  M.  of  —  batcher,  and  O.  P.  of  —  carpenter,  bail  in 
this  action  for  the  above-named  defendant,  severally  make 
oath  and  say,  and  first  this  deponent,  L.  M.  for  himself 
saith,that  he  is  a  housekeeper  [or  "freeholder/ 'cu  the  case  may 
be,']  residing  at  [describiTig  particularly  the  street  or  place,  and 
the  number,  if  dnyj  and  that  he  this  deponent  is  worth  the 
sum  of  [double  the  amount  indorsed  on  the  writ,^  over  and 
above  what  will  pay  his  just  debts,  and  over  and  above  every 
other  sum  for  which  he  is  now  bail.  And  this  deponent  O.  P. 
for  himself  saith,  that  he  is  a  taonaekeeper,  residing  at  — ^ 
and  that  Ke  this  deponent  is  worth  the  sum  of  —  over  and 
above  what  will  pay  his  just  debts,  and  that  he  is  not  bail  in 
any^other  action. 

^^ ^       O.  P. 

[Ante,  p.  195.]  *"* 

Affidavit  of  caption. 
In  the  [&c. 

Between,  [&c. 

J.  R.  clerk  to  E.  F.  of ,  gentleman,  the  attorney  for 

the  above-named  defendant,  maketh  oath  and  saith,  that  the 
recognizance  of  bail  or  bail-piece  hereunto  annexed,  was  duly 

acknowledged  by  L.  M.  of ,  butcher,  and  O.  P.  of , 

carpenter,  the  bdl  therein  named,  before  O.  R.  gentleman,  the 
commissioner  who  took  the  same,  in  this  defendant's  presence, 

the day  of instant. 

Sworn  at ,  in  the  county  of  "|  J.  R. 

this day  of  — ,  I 

1843,  before  me,  —  J 

[Ante,  p,  196.] 

Notice  of  country  bail,  in  the  Queen's  Bench. 

In  the  Queen's  Bench. 

Between,  [&c. 
Take  notice,  that  the  bail-piece  in  this  cause,  together  with 
the  affidavit  of  the  due  taking  thereof  was  this  day  filed  with 

the  Honourable  Mr.  Justice ,  at  his  chambers  in  Serjeant's 

Inn,  Chancery-lane,  London.    That  the  names  of  the  bail  are 
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L.  M.  of ,  butcher,  and  O.  P.  of ,  carpenter ;  and 

that  the  said  L.  M.  resided  at ,  from ,  to  the  25th 

day  of  December,  1842,  at  which  latter  time  he  removed  to 
,  where  he  has  ever  since  been  resident,  and  is  a  house- 
keeper there ;  and  that  the  said  O.  P.  has  been  resident  at 

aforesaid,  during  the  whole  of  the  last  six  months,  and  is 

a  housekeeper  there.    Dated  the  —  day  of ,  1843. 

To  G.  A.  Yours,  &c. 

Plaintiff's  agent.  I.  K. 

Defendant's  agent. 
[Ante,  p.  196.] 

The  like  notice,  in  the  Common  Pleas  or  Exchequer. 

In  the  [&c. 

Between,  [&c. 
Take  notice  that  special  bail  was,  on  the  —  day  of  — - 
instant,  put  in  in  this  cause  for  the  above-named  defendant, 
before  O.  R.  gentleman,  a  commissioner  appointed  to  take 
special  bails  in  and  for  the  county  of  — ;  and  that  the  same 
have  been  allowed  by  the  Honourable  Mr.  [Justice  or  Baron] 

;  and  that  the  bail-piece,  together  with  the  aflSdavit  of 

the  due  taking  thereof,  is  filed  in  the  office  of  the  masters  of 
this  court.  And  take  notice,  that  the  names  of  the  said  bail 
are  [8fc.  as  in  last  form.']     Dated,  [&c. 

[Ante,  p.  196.] 

RENDER  IN  DISCHARGB  OF  BAIL. 

Notice  of  render  to  the  Queen's  prison. 

In  the  Queen's  Bench. 

Between,  [&c. 
Take  notice  that  the  above-named  defendant  did  this  day 
render  himself  in  discharge  of  his  bail  at  the  suit  of  the 
above-named  plaintiff,  and  was  thereupon  committed  by  Mr. 
Justice  — ,  to  the  Queen's  prison,  there  to  remain  until, 
&c.    Dated,  [&c. 

To  Mr.  E.  F.  G.  H. 

The  plaintiff's  attorney.  The  defendant's  attorney. 

or  agent, 

[Ante,  p.  213.] 

The  like,  to  the  county  gaol. 

In  the  Queen's  Bench. 

Between,  [&c. 
Take  notice  that  the  above-named  defendant,  by  order  of 
Mr.  Justice  — — ,  was  this  day  rendered  by  his  bail,  in  their 
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discharge,  at  the  suit  of  the  abave-named  plaintiff,  to  the 

common  gaol  of  the  county  of ,  in  which  county  the  said 

plaintiff  was  arrested,  and  that  the  said  order  of  Mr.  Justice 

^-—  was  then  lodged  with the  gaoler  of  such  county 

gaol,  in  whose  custody  the  said  defendant  now  is,  by  virtue  of 
the  said  order.    Dated,  [&c. 

lAnte,  p.  214.] 


BANKRUPTS. 

Proceedings  against  traders  under  stat,  1  &  2  Vict.  c.  UO. 

Affidavit, 

A.  B.  of street,  in  the  city  of  London,  merchant, 

maketh  oath  and  saith  that  G.  H.  of street,  in  the  said 

city  of  London,  grocer,  is  justly  and  truly  indebted  unto  him 

this  deponent  [and  to  C.  D.  his  partner]  in  the  sum  of 

pounds  and  upwards ;  and  the  said  A.  B.  saith  that  he  verily 
believes  that  the  said  6.  H.  is  a  trader  within  the  meaning  of 
the  laws  now  in  force  respecting  bankrupts.    See  ante,  p.  216. 

The  like  by  two  or  more  creditors. 

A.  B.  of merchant,  C.  D.  of grocer,  and  E.  F.  of 

carpenter,  severally  make  oath  and  say,  and  first  this  de- 
ponent A.  B.  for  hijaself  saith  that  G.  H.  of grocer,  is 

justly  and  truly  indebted  unto  him  this  deponent,  in  the  sum 

of ;  and  this  other  deponent  C.  D.  for  himself  saith  that 

the  said  G.  H.  is  justly  and  truly  indebted  unto  him  this  de- 
ponent, in  the  sum  of ;  and  this  other  deponent  E.  F. 

for  himself  saith  that  the  said  G.  H.  is  justly  and  truly  indebted 

unto  him  this  deponent  in  the  sum  of :  and  these  several 

deponents  severally  further  say,  that  they  verily  believe  that 
the  said  G.  H.  is  a  trader  within  the  meaning  of  the  laws  now 
in  force  respecting  bankrupts.   See  ante,  p.  216. 

Notice  of  having /tied  the  affidavit. 

Mr.  —  take  notice  that  I  have  this  day  filed  in  Her  Ma- 
jesty's court  of  bankruptcy,  an  affidavit  of  the  debt  due  from 
you  to  me,  a  copy  of  which  is  hereunto  annexed,  and  I  hereby 
require  vou  immediately  to  pay  me  the  said  debt,  amounting 
to£ '". 

Dated,  &c 

[5eean<e,  p.216.] 
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DKCLABATION. 

Declaration,  after  summons. 

Fenue,  A.  B.  by  E,  F.  his  attorney  [or  in  his  own  proper 
person]  complains  of  C.  D.  who  has  been  sdmmoned  to  answer 
the  said  A.  B.  &c. 

[Ante,  p.  221.] 

Common  counts  in  assumpsit. 

Whereas  the  defendant  on was  indebted  to  the  plaintiff 

in  £  »  for  the  price  and  value  of  goods  then  bargained  and 
sold  \pr  sold  and  delivered]  by  the  plaintiff  to  the  defendant, 
at  his  request: 

And  in  £— — ,  for  the  price  and  value  of  work  then  done, 
and  materials  for  the  same  provided^  by  the  plaintiff  for  the 
defendant,  and  at  his  request : 

And  in  f^— ,  for  money  then  lent  by  the  plaintiff  to  the 
defendant,  at  his  request : 

And  in  £ ,  for  money  then  paid  by  the  plaintiff  for  the 

use  of  the  defendant,  and  at  his  request : 

And  in  £— ,  for  money  then  received  by  the  defendant  for 
the  use  of  the  plaintiff: 

And  in  £'— ,  for  money  found  to  be  due  from  the  defend- 
ant to  the  plaintiff,  on  an  account  then  stated  between  them. 


Oenerai  conclusion. 

And  the  defendant  afterwards  on,  &c.  in  consideration  of  the 
premises  respectively,  then  promised  to  pay  the  said  several 
monies  respectively  to  the  plaintiff  on  request ;  yet  he  hath 
disregarded  his  promises,  and  hath  not  paid  any  of  the  said 
monies,  or  any  put  thereof :  to  the  plaintiff's  damage  of  £— ; 
and  thereupon  he  brings  suit,  &c.    Ante,  p.  221. 


Common  counts  in  debt,       » 

Whereas  the  defendant  on was  indebted  to  the  plain- 
tiff in  £— -,  for  [the  price  and  value  of  goods  then  sold  and 
delivered  by  the  plaintiff  to  the  defendant]  at  his  request: 

And  in  £ ,  for  [the  price  and  value  of  work  then  done, 

and  materials  for  the  same  provided  by  the  plaintiff  for  tbe 
defendant],  and  at  his  request: 
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And  in  £ for  money  then  lent  by  the  plaintiff  to  the 

defendant,  at  his  request : 

And  in  £ for  money  then  psdd  by  the  plaintiff  for  the 

nse  of  the  defendant,  and  at  his  request : 

,{,  And  in  £ for  money  then  received  by  the  defendant  for 

the  use  of  the  plaintiff: 

ubr         And  in  £ for  money  found  to  be  due  from  the  defend- 

r2zs.i  ant  to  the  plaintiff,  on  an  account  then  stated  between  them : 
'which  said  seyeral  sums  of  money  respecdvely  were  to  be  paid 
by  the  defendant  to  the  plaintiff  on  request ;  whereby,  and  by 
reason  of  the  non-payment  thereof,  an  action  hath  accrued  to 
the  plaintiff  to  demand,  and  have  of  and  from  the  defendant, 
the  said  several  sums  of  money  respectively ;  yet  the  defendant 
has  not  paid  any  of  the  said  sums  of  money,  or  any  part 
thereof,  to  the  plaintiff's  damage  of  bL ;  and  thereupon  he 
brings  suit,  &c. 

[Ante.p,  221. '\ 


In  the  [&c. 


Notice  of  declaration. 


Between,  [&c. 
Take  notice,  that  a  declaration  against  you,  bearing  date  the 

day  of instant,  is  filed  at  the  master's  office  of  the 

court  of ,  at  the  suit  of  the  above-named  plaintiff,  in  an 

action  [on  promises]  ;  and  unless  you  appear  and  plead  thereto 
in  [four,  "  oj**  eight]  days  from  the  date  hereof,  judgment  wiU 
be  signed  against  you  by  default. 

Yours,  &c.  A.  B. 

Plaintiff's  attorney  {or  agent). 

To  Mr. 

The  above-named  defendant. 

[^nfe,p.226.] 

Non  pros  for  not  declaring,     (  Queen's  Bench.) 

In  the  Queen's  Bench,  the  — —  day  of ,  in  the 

year  of  the  reign  of  Queen  Victoria.    Witness — ^Thomas 
Lord  Denman. 

Middlesex,  to  wit :  Joseph  Styles,  according  to  the  form  of 
the  statute  in^such  case  made  and  provided,  was  served  with  a 
copy  of  a  certain  writ  of  our  Lady  the  Queen,  called  a  writ  of 
summons,  issuing  out  .of  the  court  of  our  Lady  the  Queen, 
before  the  Queen  herself  "  to  answer  John  NoVes  of  a  plea** 
ISf-c.  as  in  the  ioritf  to  the  end  of  the  cause  ofactim :]  and  the 
said  Joseph  Styles  at  the  same  day  appeared  by  C.  D.  his  at- 
torney, at  the  suit  of  the  said  John  Nokes ;  and  he,  the  said 
John  Nokes,  hath  not  declared  in  the  said  court  of  our  Lady 
the  Queen  before  the  Queen  herself,  by  his  declaration  in  any 

VOL.  I.  u 
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personal  actioa  or  ejectment  before  the  end  of  the  term  next 
following  after  such  appearance,  as  aforesaid :  therefore,  it  is 
consideied*  that  the  said  John  Nokes  take  nothing  by  his  said 
mit,  but  that  he  be  in  mercy,  &c. ;  and  that  the  said  Joseph 
Styles  do  go  thereof  without  day,  &c.  And  it  is  further  con- 
sidered by  Her  BA^esty's  court  here  that  the  said  Joseph  Styles 

do  reco^rer  against  the  said  John  Nokes  [£ ^,]  for  his  costs 

and  chaiges  by  him  about  his  defence  in  this  behalf  laid  out 
and  expended,  by  the  court  of  our  said  Lady  the  Queen  here 
adjudged  to  the  said  Joseph  Styles,  and  with  his  assent,  accord- 
ing to  the  form  of  the  statute  in  such  case  made  and  provided; 
and  that  the  said  Joseph  Styles  have  execution  thereof,  &c. 
lAnie,p.  228.] 

The  like  in  Common  Pleas. 

In  the  Common  Pleas. 

The day  <rf ,  in  the  —  year  of  the  reign  of 

Queen  Victoria. 

liiddlesex,  to  wit :  John  Nokes,  who  sued  out  a  writ  of  oiur 

Lady  the  Queen,  against  Joseph  Styles,  late  of  maltster, 

in  an  action  [of  -—  ]  doth  not  further  prosecute  his  said  writ. 
Therefore  it  is  considered,  that  the  said  John  Nokes  take 
nothing  by  his  said  writ,  but  that  he  and  his  pledges  to  prose- 
cute be  in  mercy,  &c.  And  that  the  said  Joseph  Styles  do  go 
thereof  without  day,  &c.  And  it  is  further  considered  by  the 
justices  here,  that  the  said  Joseph  Styles  do  recover  against 

the  said  John  Nokes  [£ ],  for  his  costs  and  charges  by 

him  about  his  defence  in  this  behalf  laid  out  and  expended,  by 
the  justices  here  adjudged  to  the  said  Joseph  Styles  and  with 
bis  assent,  according  to  the  form  of  the  statute  in  such  case 
made  and  provided ;  and  that  the  said  Joseph  Styles  hare 
execution  thereof,  &c. 

[^n/e,p.228.] 

Change  of  Venue. 

Affidavit  in  ordinary  cases. 

In  the  [&c.  John  Nokes,  plaintiff, 

and 
Joseph  Styles,  defendant. 
Joseph  Styles  of  ~— -•  maltster,  the  above-named  defendant, 
maketh  oath  and  saith,  that  the  plaintiff's  cause  of  action  (if 
any)  arose  in  the  county  of  York,  and  not  in  the  county  of 
Middlesex,  as  laid  in  the  declaration,  or  elsewhere  out  of  tiie 
county  of  York.  J.  S. 

Sworn,  &o.  [Ante,  p.  230.] 
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Particulars  of  demand. 

With  declaration. 

In  the  [&c. 

Between,  [&c. 

This  action  is  brought  by  the  plaintiff  as  indorsee,  against  the 

defendant  as  drawer,  of  the  bill  of  exchange  for  £ ,  in  the 

first  count  of  the  declaration  mentioned ;  and  also  to  recover 

the  sum  of  £ for  the  balance  of  an  account  due  and  owing 

to  him  from  the  defendant,  for  goods  sold  and  delivered  by  the 
plaintiff  to  the  defendant,  and  for  work  done  by  the  plaintiff 
for  the  defendant,  and  for  money  paid  by  the  plaintiff  for  the 

use  of  the  defendant,  between  the  years  —  and :  the 

full  particulars  of  which  cannot  be  comprised  within  three 
folios.    Dated  &c.  Yours,  &c. 

A.  B.,  Plaintiff's  attorney. 
To  Mr.  C.  D.  the  defendant, 

[or  Defendant's  attorney.] 

[Ante,  p.  251.] 


The  like  under  a  judges  order. 

In  the  [&c. 

Between,  [&c. 
This  action  is  brought  to  recover  the  balance  of  the  follow- 
ing account :     [here  set  out  the  account,  giving  the  defendant 
credit  for  such  sums,  8fc.  as  are  not  disputed."] 

The  above  are  the  particulars  of  the  plaintiff's  demand  in 
this  action  ;  and  the  said  plaintiff  intends  at  the  trial  to  rely 
on  all  and  every  of  the  counts  in  the  declaration  in  this  cause, 
for  the  recovery  of  the  same. 

Yours,  &c. 
To  Mr.  C.  D.,  A.  B.,  Plaintiff's  attorney. 

Defendant's  attorney. 

[Ante,  p.  252.] 


Demand  of  Offer. 

The  defendant  craves  oyer  and  copy  of  the  ["writing  obliga- 
tory and  of  the  cqndition  thereof,"  or  "  indenture  of  lease," 
&c.]  mentioned  in  the  declaration  in  this  cause :  or,  the  plain- 
tiff craves  oyer  and  copy  of  the  [indenture  of  lease,  &c.]  men- 
tioned in  the  defendant's  plea  in  this  cause. 

%*  To  be  iniitiUed  in  the  court  and  cause. 

[See  ante,  p.  265.] 
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Commencement. 
In  the  [&c. 

The day  of A.  D.  1843. 

The  said  defendant  by his  attorney,  [or  in  person,  fccj 

says  that,  &c. 

General  inuet.]  The  general  issue  in  asmmpsit,  after  ^ 
commencement,  as  above-mentioned,  is  thus : — says  that  he  did 
not  promise  [or  undertake  or  promise,  according  to  the  aOeff^- 
tian  in  the  declaration']  in  manner  and  form  as  the  said  phdn- 
tiff  has  above  thereof  complained  against  him ;  and  of  tba  It 
puts  himself  upon  the  country,  &c. 

In  debt  on  simple  contract,  thus : — says  that  he  never  «« 
indebted  in  manner  and  form  as  in  the  declaiation  allied; 
and  of  this  he  puts  himself  upon  the  country,  &c.  R.  PI-  4W. 
4,  U.S.  I. 

In  debt  on  bond,  8fc,  thus : — says  that  the  said  writing  obfi- 
gatory  [or  indenture,  or  deed  poll]  is  not  his  deed ;  and  of 
this  he  puts  himself  upon  the  country,  &c.  And  the  like  ta 
covenant. 

In  case  or  trover,  thus : — says  that  he  is  not  guilty  of  the 
premises  above  laid  to  his  charge,  in  manner  and  form  as  the 
said  plaintiff  has  above  thereof  complained  against  him ;  and 
of  this  he  puts  himself  upon  the  country,  &c. 

In  trespass,  thus : — says  that  he  is  not  guilty  of  the  said  sup- 
posed trespass  above  laid  to  his  charge,  or  any  part  thereof, 
in  manner  and  form  as  the  said  plaintiff  has  above  thereof 
complained  against  him ;  and  of  this  he  puts  himself  upon  the 
coxmtry,  &c. 

In  ejectment  thus : — says  he  is  not  guilty  of  the  said  sap- 
posed  trespass  and  ejectment  above  laid  to  his  charge,  or  aoy 
part  thereof,  in  manner  and  form  as  the  said  plaintiff  his 
above  thereof  complained  against  him ;  and  of  tiiis  he  puts 
himself  upon  the  country,  ftc. 

lAnte,p.272.^ 

Notice  to  plead. 

The  defendant  is  to  plead  hereto  in  four  days  [or  eight  days,] 
otherwise  judgment. 

[Ante,  p.  223.] 

Demand  of  plea. 

The  plaintiff  demands  a  plea  in  this  cause. 

*«*  To  be  intituled  in  the  court  and  cause. 
[Ant€,p.282.J 
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Judgment  for  want  of  plea. 

And  the  said  Joseph  Styles,  in  his  proper  person,  comes  into 

court  here,  and  sajrs  nothUig  in  bar  or  preclusion  of  the  said 

,jg[^:  action  of  the  said  John  Nokes,  whereby  the  said  John  Nokes 

^^  y2i  nmains  therein  undefended  against  the  said  Joseph  Styles. 

Wherefore  the  said  John  Nokes  ought  to  recover  against  the 

said  Joseph  Styles  his  damages  on  occasion  of  the  premises. 

m*   Orin  debt,  **  Therefore  it  is  considered  that  the  said  John  Nokea 

/H^:  do  recover  against  the  said  Joseph  Styles  his  said  debt,  and  also 

^'■joi?:  £— —  for  his  damages  which  he  hath  sustained,  as  well  on 

•Qiiii)  occasion  of  the  detaining  the  said  debt,  as  for  his  costs  and 

wsnc:    charges  by  him  about  this  suit  in  this  behalf  expended,  [by  the 

court  of  our  said  Lady  the  Queen  now  here,  or  in  Common 

4||  j!j   Pleas,  "  by  the  justices  here"]  adjudged  to  the  said  John  Nokes 

ig^    and  with  his  assent ;  and  the  said  Joseph  Styles  in  mercy,  &c. 

r,£i  [ifflte,  p.  282.] 

^!^  ParHculars  of  set  off. 

f ;  In  the  [&c. 

^  Between,  [&c. 

. ..;  The  following  are  the  particulars  of  the  defendant's  set  off 

]',C  in  this  action.     IHere  copy  the  particulan  of  the  set  qff,  with 

^ .;  the  same  certainty  as  is  required  in  the  particulars  of  demand,} 

^'  Yours,  &c. 

To  Mr.  A.  B.,  C.  D.,  Defendant's  attorney. 

J^'  HaintifTs  attorney. 

V  [Ante,  P.2SS.'] 

Plea  of  payment  of  money  into  court. 

-       In  the  [&c. 

'^  The day  of A.  D.,  1843. 

^        C.  D."!      The  defendant,  by his  attorney  [or  in  person, 

ats.   >  &c.]  says  [or,  in  case  it  be  pleaded  to  part  only,  add 

A.  B.  J  "  as  to  £ ,  being  part  Of  the  sum  in  the  declaration," 

or^  "  as  to  the  residue  of  the  sum  of  £ ^"]  that  the  plaintiff 

ought  not  further  to  maintain  his  action  ;  because  the  defend- 
ant now  brings  into  court  the  sum  of  £— ,  ready  to  be  paid 
to  the  plaintiff.  And  the  defendant  further  says,  that  the 
plaintiff  has  not  sustained  damages  [or  in  actions  of  debt,  that 
he  never  was  indebted  to  the  plaintiff|  to  a  greater  amount 
than  the  said  sum,  &c.,  in  respect  of  the  cause  of  action  in  the 
declaration  [or  in  the  introductory  part  of  this  plea]  mentioned ; 
and  this  he  is  ready  to  verify :  wherefore  he  prays  judgment, 
if  the  plaintiff  ought  further  to  maintain  his  action  thereof. 
[^n/a,p.291.] 


438  Fwrm». 

Notice  of  trial  by  the  record. 

In  the  [ftc. 

Between,  [&c. 
Take  notice  that  the  above-named  plaintiff  will  on  -^—  in 
the  court  of  Queen's  Bench  at  Weatminster,  produce  to  the 
said  court  the  record  of  the  [recovery  "  or**  recognizance]  in 
his  [declaration]  in  this  cause  mentioned.    Dated  &c. 

A.  B.,  Plaintiff's  attorney  [or  agent] 
To  Mr.  C.  D., 
Defendant's  attorney  [or  agent.] 

[See  ante,  p.  295.] 

Plea  in  abatement. 

4jffidavit  verifying. 

In  the  ["Queen'a  Bench,"  "Common  Pleas,"  or  "Exche- 
quer of  Pleas."]  Between  J.  N.,  Plaintiff, 

and 
J.  S.,  Defendant. 
J.  S.  of  — ,  grocer,  the  defendant  in  this  suit,  maketh  oath 
and  saith  that  the  plea  hereunto  annexed,  is  true  in  substance 
and  matter  of  fexX. 
Sworn  at,  &c.  J.  S. 

[Ante,  p.  296.] 

Notice  of  inquiry. 

In  the  [&c. 

Between,  [&c. 

Take  notice,  that  a  writ  of  inquiry  of  damages  will  be  exe- 
cuted in  this  cause  on  the  — ^  day  of  —  next, 

between  the  hours  of  eleven  of  the  clock  in  the  forenoon  and 
one  of  the  clock  in  the  afternoon  of  the  same  day,  at  [the  sheriff's 
office.  Red  Lion  Square,  near  Holbom,  in  the  county  of  Mid- 
dlesex, or,  "  at  the  secondary's  office.  No.  28,  Coleman- 
street,  London,"  or  if  in  the  country,  "  at  the  house  of  J.  C, 

commonly  known  by  the  name  or  sign  of  the in  the 

town  of in  the  county  of  — "] .    Dated  the day  of 

,  1843. 

To  Mr.  Joseph  Styles,  Yours,  &c. 

The  above-named  defendant.        A.  B.,  plaintiff's  attorney* 

[or  agent]. 
[Ante,  p.  309.] 
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Affidavit  for  rule,  ^c,  to  r^er  to  the  master. 

In  the  [&c. 

Between,  [&c. 

J.  R.,  clerk  to  C.  D.  of ,  attorney  for  the  above-named 

defendant,  maketh  oath  and  saith,  that  this  action  is  an  action 
of  assumpsit  brought  upon  a  bill  of  exchange  for  one  hundred 
pounds,  drawn  by  the  above  named  plaintiff  upon,  and  ac- 
cepted by  the  above  named  defendant,  [or  as  the  cote  may  be], 
and  this  deponent  further  saith,  that  interlocutory  judgment 
\wi8  signed  in  this  cause,  on J.  R. 

Sworn,  &c. 

{Ante,  p.  314.] 


In  the  [&c. 


Demand  of  replication,  8fc, 


Between,  [&c. 

The  [defendantj  demands  a  replication,  [or  plea  to  the  new 
assignment,  or  rejoinder,  &c.]  in  this  cause,  by 

Yours,  &c.,  C.  D. 
To  Mr.  A.  B.  [Defendant's]  attorney  lor  agent.] 

[Plaintiff's]  attorney  [or  agent.]  27th  July,  1843. 

{Ante,  p.  317.] 


Judgment  of  nonpros,    ( Queen's  Bench,) 

For  not  replying. 

And  hereupon  the  said  Joseph  Styles  prays  that  the  said 
John  Nokes  may  reply  to  the  pleas  of  him  the  said  Joseph 
Styles  above,  pleaded ;  whereupon  a  day  is  given  to  the  said 
John  Nokes,  before  our  said  Lady  the  Queen,  at  Westminster, 

until ,  that  is  to  say,  for  the  said  John  Nokes  to  reply  to 

the  pleas  aioresaid ;  the  same  day  is  given  to  the  said  Joseph 
Styles  at  the  same  place.  At  which  day,  befbre  our  said  Lady 
the  Queen  at  Westminster,  comes  the  said  Joseph  Styles  by 
his  attorney  aforesaid ;  and  the  said  John  Nokes,  although 
solemnly  cedled,  doth  not  come,  nor  hath  he  replied  to  the 
said  pleas,  nor  doth  he  further  prosecute  his  writ  in  this  behalf 
against  the  said  Joseph  Styles,  but  therein  makes  default. 
Therefore  it  is  considered  that  the  said  John  Nokes  take 
nothing  by  his  said  writ,  but  that  he  and  his  pledges  to  prose- 
cute be  in  mercy,  &c.,  and  that  the  said  Joseph  Styles  do  go 
thereof  without  day,  &c.  And  it  is  further  considered  by  Her 
Majesty's  courtherethatthe  said  Joseph  Stylesdo  recover  against 
the  said  John  Nokes  [twenty  pounds  four  shillings]  for  his 
costs  and  charges  by  him  about  his  defence  in  this  behalf  laid 
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out  and  expended,  by  the  court  of  our  said  Lady  the  Queen 
here  a<^udgcd  to  the  laid  losefih  Styles  and  with  his  assent, 
according  to  the  fbrm  of  the  statute  in  such  case  made  and 
provided;  and  that  the  said  Joseph  Styles  have  execution 
thereof  &c. 

[ula/tf,p.318.] 


Jn  the  Queen's  Bench. 

Tlie  [rfote  tf  declaratiom]  day  oi A.  D^  184—. 

[FimtM.]  A.  B.  by  £.  F.,  his  nXtamef,  [0r  in  his  own  proper 
person ;  or  by  £.  F.,  who  is  admitted  by  tibe  court  here  to  pro- 
secute for  the  said  A.  B.,  who  is  an  infant  within  the  age  of 
twenty-one  years,  as  the  next  friend  of  the  said  A.  B.,  as  the 
etue  may  be]  complains  of  C.  D,,  who  has  been  summoned  to 
answer  the  said  A.  B.,  by  virtue  of  a  writ  issued  on  [date  qf 
first  fiTi/]  the  — ^  day  of  —  in  year  of  our  Lord  18 — ,  out 
of  the  court  of  our  Luly  the  Queen»  [(f  m  Quem'9  Besdi^ 
*'  before  the  Queen  herself  at  Westminster,**  or »/  tn  Comm/m 
Pleas,  "before  her  justices  at  Westminster/*  or  in  the  Exehe- 
fuer,  "  before  the  batons  of  her  Exchequer  at  Westminster^" 
as  the  case  may  be] ;  For  that^  [copy  the  dedarationfrom  these 
words  to  the  end,  and  the  plea  and  subsequent  pleadings  to  the 
joinder  of  issue.]    Thereupon  the  sheriff  is  commanded  that  be 

cause  to  come  here,  on  the day  of ,  twelve,  &c.,  by 

whom,  &c.,  and  who  nather,  &c^  to  recognize^  kc^  because  as 
well,  &c. 

lAnte,p.  324.] 

Issue,  on  a  wrii  of  trial. 

Same  as  m  ordinary  cases  to  thejoMer^fisaueineiuwie^etd 
tjbaiiibttf:]— Andfonsmuch  as  the  sum  sought  to  be  reco- 
vered in  this  suit,  and  indorsed  on  the  said  writ  of  ff»Hnm^M*^ 
does  not  exceed  twenty  pounds,  hereupon  on  the  [taste  q^  iht 

writ  9f  trud]  day  of  —  in  the  year ,  pursuant  to  the 

statute  in  that  case  made  and  provided,  the  sheriff  [or  the 
judge  of  — ^  being  a  court  of  recwd  for  the  recovery  of  debt 
in  the  said  county,  as  the  case  may  he]  i^  commanded  that 
he  summon  twelve,  &c.,  who  neither,  ^c,  who  shall  be  sworn 
truly  to  try  the  issue  above  j(HBed  between  the  partiea  afore- 
said, and  that  he  proceed  to  try  such  issue  accordingly ;  and 
when  the  same  shall  have  hcen  tried,  that  he  make  known  to 
the  court  here  what  shaU  have  been  done  by  virtue  (tf  the  writ 
of  our  Lady  the  Queen  in  that  behalf  directed,  with  the  findios 
of  the  jury  thereon  indorsed,  on  the  —  day  of  — ,  Ac. 
lAnte,p,382,] 
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KOTXCE  OF  TRIAL. 

The  notice  of  trial  in  Middlesex^  may  be  in  this  form:']— Take 
notice  of  trial  in  this  cause  for  the  [first]  sittings  within  lor 
the  sittings  after]  this  present  term  to  be  holden  in  the  court 
at  Westminster  in  the  connty  of  Middlesex. 

f^  London,  thus :] — ^Take  notice  of  trial  in  tfais  cause  for  the 
sittings  within  [or  for  the  sittings  after»  or  for  the  ad- 
journment day  af(er]  this  present  term»  to  he  holden  at  the 
Ghiildhall  of  the  city  of  London. 

For  the  assizes,  thus  .*] — ^Take  notice  of  trial  in  this  cause,  for 
the  next  assizes  to  be  holden  at  [the  Castle  of  York]  in  and 
for  the  county  of  [York] . 

[^»ie,p.  331J 


COGNOVIT. 

Form  of  a  cognemt  in  debt. 

In  the  [&c. 

Between,  [&c. 

I  confess  the  debt  in  this  cause  to  the  amount  of  £— 
[or  if  part  only,  then  "I  confess  that  I  owe  to  the  above- 
mentioned  plaintiff  £ ,  parcel  of  the  debt  by  him  in  his 

declaration  in  this  action  demanded/']  and  that  the  plaintiff 
bath  sustained  damages  to  the  amount  of  one  shilling  on 
occasion  of  the  detaining  thereof,  besides  his  costs  and  charges 

in  this  behalf,  [to  the  amount  of  £ or  "  to  be  taxed  by 

the  master/']  and  in  case  I  shall  make  default  in  the  payment 

of  the  said  [debt  or  **  sum  of  £ ,"']  together  with  the  said 

costs  on  the day  of next,  the  plaintiff  shall  be  at  liberty 

to  enter  up  judgment  for  the  said  [debt  or  "  sum  of  £ ,"} 

and  costs,  as  aforesaid,  and  also  the  costs  oi  entering  up  snch 
judgment  and  of  suing  out  execatioii  thereupon ;  and  shall  be 
at  Uberty  thereupon  forthwith  to  sue  out  executioa  for  the 
same,  together  with  the  amount  of  officer's  £ees,  sheriff's 
poundage,  costs  of  levying,  and  all  other  incidental  exposes. 
And  I  do  hereby  [agree  to  withdraw  the  plea  by  me  pleaded  in 
this  action,  if  the  defendant  have  pleaded,  "  and]  undertake 
not  to  bring  any  writ  of  error,  or  file  any  bill  in  equity,  or  do 
any  other  matter  or  thing  whereby  the  plaintiff  may  be  delayed 
in  entering  up  his  judgment  and  suing  out  execution  upon  de- 
fault made  as  aforesaid.    Dated,  &c. 

Witness,  A.  B.  J.  S. 

[ifn^e,p.334.] 

M3 
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Form  in  asnui^mt. 

In  the  [&c 

Between,  [&c. 
I  confess  this  action,  and  that  the  plaintiff  hath  sostuBed 

damages  to  the  amount  of  £ [the  damages  laid,  or  ^ 

jttm  t»  the  writ,]  besides  his  costs  and  charges  in  this  bdiilf 

[to  the  amount  of  £ ,  or  "to  be  taxed  by  the  muter,"] 

and  in  case  I  shall  make  defiiult  in  the  payment  of  the  somof 

£ ,  being  the  debt  in  this  action,  tc^ether  with  the  slid 

costs  on,  S^c»,  at  in  the  last  form,  to  the  end. 
iAnte,p,^34.] 

Attestation  of  cognovit  or  warrant  of  attomeff. 

"  Signed,  [sealed  and  delivered]  by  the  above  named  A.  6, 
in  the  presence  of  me,  E.  F.,  one  of  the  attomies  of  Her  Majesty'i 

court  of at  Westminster ;  and  I  hereby  declare  that  I  un 

attorney  for  the  said  A.  B.,  and  that  I  subscribe  this  attestatioo 
as  sach  attorney." 

[Ante,  p.  338.] 

fVarretnt  of  attorney. 
Blank  forms  may  be  obtained  at  the  stationers. 

JUDGMENT  AS  IN  CASB  OF  NONSUIT. 

Affidavit. 

In  the  [&c. 

Between,  [&c. 

J.  R.  clerk  to  C.  D.  of ,  gentleman,  attorney  for  the 

above-named  defendant,  maketh  oath  and  saith  that  issue  «i5 

joined  in  this  cause  in  ■ term  last,  [and  notice  of  trisl 

given  on  the  part  of  the  above-named  plaintiff  for ,]  and 

that  the  said  plaintiff  hath  not  proceeded  to  the  trial  of  tins 
cause  [in  pursuance  of  his  said  notice.] 

Sworn,  &c.  J.  R. 

[Ante,p.S^1.] 

Affidavit  for  the  lUie  after  a  peremptory  undertaking. 

In  the  [&c. 

Between,  [&c. 
J.  R.  clerk  to  C.  D.  of ,  gentleman,  attorney  for  the 
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ibove-named  defendant,  maketh  oath  and  saith  that  the  above- 

:^^'.    aamed  defendant,  in term  last  past,  obtained  a  rule  nisi 

>f  this  honourable  court,  in  this  cause,  for  judgment  as  in  case 
3f  a  nonsuit,  which  was  afterwards  discharged  by  another  rule 
of  this  honourable  court,  a  copy  of  which  is  hereunto  annexed, 
iepicT'^pon  a  peremptory  undertaking  of  the  above-named  plaintiff 
"'lie  tf.*^  ^  ^B  cause  at  [as  in  the  ruU,'\  And  this  deponent  fur- 
,gji;^.ther  saith,  that  the  said  plaintiff  hath  not  since  proceeded  to 
^^]r:the  trial  of  this  cause  in  pursuance  of  the  said  undertaking, 
ig  riT3«r  [flawing*  in  C.  B.  a  service  of  the  notice  of  motion,'] 
j^r  [Ante,  V.  356.'] 

u 

COSTS   OP  THE    DAY. 

s-y-^  Affidavit, 

{i!xi^:f  In  the  [&c. 

^'■-  Between,  [&c. 

!>• -^'      J.  R.  clerk  to  CD.  of ,  gentleman,  attorney  for  the 

d)i''^'   above-named  defendant,  maketh  oath  and  saith,  that  notice  of 
trial  in  this  cause  was  given  on  the  part  of  the  above-named 

plaintiff  for  £ ,  but  that  the  plaintiff  hath  not  proceeded  to 

trial  in  pursuance  of  his  said  notice,  nor  hath  he  counter- 
manded the  same.  J.  R. 
Sworn,  &c. 

j.^  [Ante,  p.  360.] 
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Copy  the  issue,  to  the  end  of  the  award  of  the  venire,  {enter- 
ing the  declaration  and  other  pleadings  under  the  date  of  the 
day  of  the  month  and  year  when  they  were  respectively  pleaded, 
unless  otherwise  ordered  by  the  court  or  a  judge ;  R.  G.  H, 
4  W,  4,  r.  2,s,  1) ;  then  proceed  as  follows  : 

"  Afterwards,  on  the  [teste  of  the  distringtu  or  habeas  eor» 

pora]  day  of  — ,  in  the  year ,  the  jury  between  the 

parties  aforesaid  is  respited  here  until  the  [return  day  of  the 

distringas  or  habeas  corpora]  day  of ,  unless shall 

first  come  on  the  [first  day  of  the  sittings,  or  commission  day 
of  the  assizes]  day  of  — -,  at  — — ,  according  to  the  form  of 
the  statute  in  such  case  made  and  provided,  for  default  of  the 
jurors,  because  none  of  them  did  appear.  Therefore  let  the 
sheriff  have  the  bodies  of  the  said  jurors  accordingly." 
[^n/e,p.362.] 


JOTMS. 


fVirUqf  trial. 


'*  Victoria  by  the  gnce  of  God,  of    tiie  UnitedKii^ 
QreslBritaiii  wnd  Ireknd  Queen,  delexuter  of  the  fti^  ' 

shtriff  of  oar  county ,  [or,  to  the  judse  oi  — -^ 

court  of  record  for  the  recovery  of  debt  ia  our  caantfi 
at  tke  €tue  may  be:'}  Whereas,  John  Nokes  in  our  owBt  J 
our  jintkea  at  Westminster,  [or  in  B.  JS.  beAve  nsit* 
minster,  or  tn  IA«  Exchequer,  before  the  Borons  of  ourM 
quer  at  Westminster,  a»  tke  case  may  be,J  on  the  [fhm 

the  first  writ  of  summons'}  day  of last,    impleaded  fl 

Styles,  in  an  action  on  promises,  [or  as  the  case  may  Aw 
"  For  that  whereas,  [reci/ing'  tke  declaration,  asinaiP 
inquiry,}  and  thereupon  he  brought  suit. 

"  And  whereas  the  defendant,  on  the day  of -^— ^ 

by  — —  his  attorney,  [or  as  the  case  may  bej  came  into* 
said  court  and  said  [here  recite  the  pleas  and  pleadtagi  *' 
Joinder  of  issue,}  and  the  plaintiff  did  the  like.  And  wbai 
the  sum  sought  to  be  recovered  in  the  said  action,  and  in^ 
on  the  writ  of  summons  therein,  does  not  exceed  20ln  i^ 
is  fitting  that  the  issue  above  joined  should  be  tried  b^ 

you  the  sheriff  of [or  judge,  as  the  case  may  be  :J  * 

therefore,  pursuant  to  the  statute  in  such  case  made  and  ^ 
vided,  command  you,  that  you  do  summon  twelve  fre&  » 
lawful  men  of  your  county,  duly  qualified  according  ta  ^ 
who  are  in  no  wise  akin  to  the  plaintiff  or  to  the  ddendiA 
who  shall  be  sworn  truly  to  try  the  said  issue  joined  beVx^ 
the  parties  aforesaid,  and  that  you  proceed  to  try  such  \ss^ 
accordingly;  and  when  the  same  shall  be  tried  in  mano^f 
aforesaid,  we  command  you  that  you  make  known  [in  C.P-^^ 
our  justices  at  Westminster,  or  in  B,  R.  to  us  at  Westminiter, 
or  in  the  Exchequer,  to  the  Barons  of  our  said  Exchequer,  f^ 
the  case  may  be,}  what  shall  have  been  done  by  virtue  of  ^ 
writ,  with  the  finding  of  the  jury  hereon  indorsed,  on  tiie — ' 
day  of  — —  next.    Witness  Sir  Nicholas  Conyngham  Ttodji, 

Knight,  at  Westminster,  the day  of in  the  — 

year  of  our  reign." 

[^«<«,p.383.] 

Indorsement  of  verdict  «n  virit  of  trial, 

•'Afterwards  on  the  [day  of  trial}  day  of inthcyeir 

befwe  fne  sheriff  of  the  county  of [or  judge  of 

the  court  of }  came,  as  well  the  within-named  plmbB, 

as  the  within^amed  defeidant,  by  their  respective  attoniics 
within  named,  [or  as  the  case  may  be,]  and  the  jurors  of  tbt 
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f  me    duly  lommoned  as  within  commanded,    also 
ffriitftrid     and  bdng  duly  awom  to  tiy  tibe  said  issue  within- 

iied,  on  their  oath  say  that "  R,  G.  JET.  4  IF.  4, 

'  ofGoirfikj*.  iVo.  6. 

vTOTtiidikr  Form  of  imdmtement,  in  emse  a  mnuuit  iaka  piace, 

X  y  «iAiifgr  the  words  "ditly  stvom  fo  try  the  time  icithin  men- 
',  bemtitiiaif^** proceed  as  fottotDS:'] — "And  "were  ready  to  give  their 
lugmii/  k^fX  in  that  behalf,  but  the  said  John  Nokes  being  solemnly 
'  of  —  iec  ^  came  not ;  nor  did  he  further  prosecute  his  said  suit 
ks,  lorastv»*xA  the  said  Jos^h  Styles."  R,  G,  H.  4  W,  4,  r.  2,  seh. 

lusbtsiat  [^n/e,p.  386J 

f'.'  ;.is/ my  Judgment  on  same, 

'li^^^'-Qfjfpy  the  issue,  and  then  proceed  as  follows  .•] — "  Afterwards 

^  ^^^  the  [day  of  signing  jud^ent}  day  of in  the  jear 

zedsbXkX-g^^  the  parties  aforesaid  by  their  respective  attomies  afore- 
.ji'uVKify^^  [or  as  the  case  may  be,']  and  the  said  sheri£f  [or  judge,  as 
liocftc^^^  cage  jnay  be,']  before  whom  the  said  issue  came  on  to  be 
fiDflwDj^ied,  bath  sent  hither  the  said  last-mentioned  writ,  with 
^iiif^KB^jii  indorsement  thereon,  which  said  indorsement  is  in  these 
r  orf^^'rords;  to  wit:  [here  copy  the  indorsement}.  Therefore  it  is 
jissi^»^X)nsidered"  [Sfc,  in  the  same  form  as  in  ordinary  cases.} 
xw/ff-^'  [^n^e,  p.  387.] 

'^  '■  ^*  t  Notice  to  prodttce  documents. 

f7'^^Inthe[&c. 

^^;;  Between,  [&c. 

-•^^  Take  notice,  that  you  are  hereby  required  to  produce  to  the 
""'  court  and  jury,  on  the  trial  of  this  cause,  [a  certain  deed» 
dated,  "  ^c."  and  made  between,  "  8^c.  describing  the  deed  or 
other  instrument,  letters,  papers,  books,  8fc.,  that  you  desire  the 
opposite  party  to  produce  in  evidence**}  and  all  other  letters, 
books,  papers  and  writings  whatsoever,  in  anywise  relating  to 

the  matters  in  question  in  this  cause.    Dated  this day  of 

18     . 

Yours,  &c.,  C.  D. 
[Defendant's]   attorney  [or  agent.] 
To  Mr.  A.  B.  the  above-named  [plaintiff,] 
or  to  Mr.  E.  F.,  his  attorney  [or  agent.] 
[Ante,  p.  389.] 
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Notice  to  admit  documentt. 

In  the  [&c. 

Between,  [&c. 
Take  notice,  that  the  plaintiff  [or  defendant]  in  this  cause, 
proposes  to  adduce  in  evidence  the  several  documents  here- 
under specified,  and  that  the  same  may  be  inspected  by  the 
defendant    [or  plaintiff]   his    attorney  or  agent,    at  ^»-, 

on ,  between  the  hours  of ;  and  that  the  defendant 

[or  plaintiff]  will  be  required  to  admit  that  such  of  the  said 
documents  as  are  specified  to  be  originals,  were  respectively 
written,  signed  or  executed,  as  they  purport  respectively  to 
have  been;  that  such  as  are  specified  as  copies,  are  true  copies; 
and  such  documents  as  are  stated  to  have  been  served,  sent  or 
delivered,  were  so  served,  sent  or  delivered  respectively,  saving 
all  just  exceptions  to  the  admissibility  of  all  such  documents 
as  evidence  in  this  cause.    Dated  [&c. 

G.  H.  attorney  [or  agent]  for  plaintiff. 
To  E.  F.  attorney  [or  agent]  for  defendant. 

Here  describe  the  documents.  See  ante,  p.  392. 

Affidavit  for  rule  for  a  writ  in  the  ncUure  of  a  mandamus  or 
commission  to  judges  in  India,  to  examine  witnesses. 

In  the  King's  Bench,  or  John  Nokes,  plaintiff, 

Common  Pleas.  against 

Joseph  Styles,  defendant. 

John  Nokes,  of—,  the  above-named  [plaintiff],  maketh 

oath  and  saith,  that  this  action,  which  is  now  pending  in  this 

honourable  court,  was  commenced  in term  last,  for  a 

cause  of  action  which  arose  in  the  province  of in  India. 

And  this  deponent  further  saith,  that  there  are  several  persons 
now  residing  in  the  said  province  who  are  material  and  neces- 
sary witnesses  for  this  deponent  in  the  said  cause,  and  that  he 
IS  advised  and  verily  believes  that  he  cannot  proceed  with 
safety  to  the  trial  of  the  same,  without  the  testimony  of  the 
said  several  witnesses.  J.  N. 

Sworn,  &c. 

[See  as  to  this  affidavit,  ante,  p.  398.] 

Mandamus. 

To  examine  witnesses  on  interrogatories  in  India  or  the  Cotoites. 

Victoria,  by  the  grace  of  God,  of  the  United  Kingdom  of 
Great  Britain  and  Ireland  Queen,  defender  of  the  faith,  to 
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[stating  the  names  of  the  judges  and  style  of  the  courf]  at  ^— 
in  India,  and  to  every  of  them,  greeting:  whereas  one 
John  Nokes  hath  heretofore  commenced  and  prosecuted  a 
certain  action,  for  which  cause  hath  arisen  in  India  within  the 
jurisdiction  of  your  court,  against  one  Joseph  Styles,  in  our 
court  (before  us,  or,  in  C.  B.  of  the  Bench)  at  Westminster, 
and  which  said  action  is  yet  there  depending ;  and  whereas 
upon  the  part  of  the  said  John  Nokes  we  have  been  given  to 
understand  and  be  informed,  that  he  is  unable  to  proceed  with 
safety  to  the  trial  of  the  said  action,  without  the  testimony  of 
several  persons  now  residing  in  India  within  the  jurisdiction  of 
your  court,  and  he  hath  therefore  besought  us  to  award  to  him 
our  vmt  in  this  behalf,  directed  to  you  the  [chief  justice,  &c.] 
for  the  examination  of  witnesses  in  this  behalf,  according  to 
the  form  of  the  statute  in  such  case  made  and  provided :  we 
therefore,  being  willing  that  due  and  speedy  justice  be  done  in 
the  premises,  do  command  you  that  with  all  conveaient  speed 
you  hold  a  court  for  the  examination  of  witnesses  in  this 
cause,  and  do  and  perform  all  such  other  matters  and  things 
as  by  the  directions  of  the  said  statute  are  required  in  this 
behalf.  And  in  what  manner  you  shall  have  executed  this 
our  writ,  make  known  [to  us,  or,  in  C.  B.,  "  to  our  justices"] 
at  Westminster,  with  all  convenient  speed,  and  at  the  same 
time  return  [to  us,  or  in  C.  B.,  to  our  said  justices]  the  ex- 
aminations you  shall  have  taken  by  virtue  hereof,  together 
with,  this  writ.  Witness,  Thomas  Lord  Denman,  {or,  in  C.  B., 
Sir  Nicholas  Conyngham  Tindal,  Knight,]  at  Westminster,  this 

—  day  of ,  in  the  — —  year  of  our  reign. 

%*  To  be  engrossed  on  parchment,  and  signed  and  sealed. 
{Ante,  p.  396.] 


Commission, 

To  examine  witnesses  elsewhere  abroad,  or  sick,  8fc. 

Victoria,  by  the  grace  of  God,  of  the  United  Kingdom  of 
Great  Britain  and  Ireland  Queen,  defender  of  the  faith,  to 
T.  S.,  R.  P.,  O.  N.,  and  M.  L.  greeting :  whereas  a  certain 
issue  is  now  depending  in  [our  court  before  us,  or,  in  C.  B., 
"  in  our  court  before  our  justices,"]  at  Westminster,  between 
John  Nokes,  plaintiff,  and  Joseph  Styles,  defendant,  in  a  plea 
of  [trespass  on  the  case],  and  it  hath  been  consented  to  by  the 
said  parties,  that  one  £.  G.  a  witness  for  the  said  [plaintiff] 
shall  be  examined  upon  interrogatories  by  and  before  certain 
commissioners  to  be  appointed  in  that  behalf :  now  know  ye 
that  we,  in  confidence  of  your  prudence  and  fidelity,  have  ap- 
pointed you,  and  by  these  presents  do  give  unto  you,  any  two 
or  more  of  you  full  power  and  authority,  diligently  to  examine 
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the  «dd  witness  upon  certain  inteExogAtoneB  to  be  ezliibitBd  to 
you  by  the  parties  aforesaid  or  one  of  then,  in  the  plea  afore- 
Mid.  We  therefore  command  you,  any  two  or  more  of  you, 
that  at  a  certain  time  and  place*  or  times  and  places,  to  be  by 
you  appointed  for  that  purpose,  you,  iif  the  witne»8  be  abroad, 

mtf,  "  cause  the  said  witness  to  ccmie  before  you  at ,  and 

thm  and  there,"]  examine  him  iqwn  the  interrogatories  afore- 
said, on  his  corporal  oath  first  taken  before  you,  any  two 
or  more  oi  you,  according  to  the  form  of  oatii  hereupon  first 
indorsed,  and  that  you  do  take  such  his  examination,  and  re- 
duce it  into  writing  on  paper  or  parchment,  and  send  the  same 
on  or  before  ithe  rghtm  dmf}  "to  our  court  before  us"  [w. 
In  C.  B.  "  to  our  justkes"]  at  Westnunater,  ckised  up,  under 
your  seals  or  the  seals  of  any  two  or  more  of  you  distinctly 
and  plainly  set,  together  with  the  said  interrogatories  and  tiiis 
writ,  there  to  be  lUed  of  record.  And  we  fortfaer  cowwand 
you,  and  CYcry  of  you,  that,  before  you  act  in  the  execution  of 
this  coB^Vjmission,  or  be  present  at  the  swearing  or  examining 
of  the  said  witness,  you  severally  take  the  oaith  hereupon  se- 
condly indorsed ;  and  we  hereby  give  you,  and  one  or  moare  of 
you,  full  power  and  authority  to  administer  such  oath  to  the 
rest  or  any  other  of  you.  And  we  farther  command  tint  all 
and  ever  J  clerk  or  clerks  to  be  empk)yed  in  taking,  writing,  or 
transcribing  tiie  deposition  or  depositions  aforesaid,  of  the  said 
witness,  shall,  before  he  or  they  be  permitted  so  to  do,  take 
the  oath  hereupon  thirdly  indorsed ;  and  we  hereby  give  3FOU, 
any  two  or  more  of  you,  full  power  and  authority  jointly  and 
severally  to  administer  such  oath  to  such  derk  <n-  clerics. 
And  we  farther  coounand,  that  previously  to  the  execution  of 
this  commission,  the  time  and  place  for  executing  the  same 
shall  be  appointed  and  fixed  by  you,  any  two  or  more  of  you; 
amd  that  you  or  any  one  or  more  of  you  shall  thereupon  cause 
a  notice  of  such  appointment  to  be  duly  served  upon  each 
and  every  of  the  others  of  you,  and  upon  the  attomies  or 
agents  of  the  parties  aforesaid  respectiv^y,  personally,  or  by 
leaving  the  same  for  them  respectively  at  their  then  respective 
places  of  abode,  two  days  at  the  least  before  the  execution 
hereof.  Witness  Thomas  Lord  Denman,  {or,  in  C.  B.  "Sir 
Nicholas  Conyngfaam  Tmdal,  Knight,]  at  Westminster,  the 

■ day  of in  the  —  year  of  our  reign. 

In  what  ccues  words  of  aisthority  and  not  of  eomanamd  Mi 
be  inserted,  see  ante,  p.  399. 

[See  ante,  p.  396.] 


APPENDIX  II. 


The  following  questions  of  practice,  will  aid  the  younger 
members  of  the  profession  in  detecting  errors  in  the  proceed- 
ngs  of  their  adversaries,  and  will  at  once  indicate  the  mode  of 
tiJcing  advantage  of  such  errors. 

ARTICLED  CLERKS. 

Is  the  service  with  a  person  who  cannot  by  law  take  an 
articled  clerk? — Clerk  not  admitted.  41,  42. 

Are  the  articles  not  stamped  before  they  are  engrossed? — 
Clerk  not  admitted.  43. 

Is  the  affidavit  of  the  execution  of  the  articles  filed  with 
the  proper  officer  within  six  months  ? — If  not,  clerk  not 
admitted.  43. 

Are  the  articles  enrolled  within  six  months  after  execu- 
tion ? — If  not,  service  to  be  deemed  to  commence  only 
from  time  of  enrolment.  44. 

Is  the  service  for  a  less  time  than  by  law  is  required? — 
Clerk  not  admitted.  44. 

Is  the  affidavit  of  the  execution  of  second  articles  filed 
within  six  months  ?~If  not,  clerk  not  admitted.  43. 

Has  the  master  absconded  or  become  insane  ?-^Clerk  dis- 
charged, and  fresh  articles  to  another.  46. 

Is  the  clerkship  put  an  end  to,  before  the  regular  period 
of  its  expiration  ? — Return  of  part  of  the  premium.  47. 

Is  there  no  certificate  of  fitness  given  by  the  examiners  ? — 
Clerk  not  admitted,  unless  upon  application  to  the 
judges.  47—50.    Addenda,  p.  477. 

Has  a  term's  notice  not  been  given  to  the  examiners  ? — 
Clerk  not  examined.  49. 

Have  the  articles  not  been  lodged  with  the  secretary  of 
the  Law  Society,  within  the  first  seven  days  of  the 
term  in  which  the  clerk  is  to  be  examined? — Clerk  not 
examined,  50,  unless  the  examiners  dispense  with  it. 
Id, 

Have  the  answers  of  the  clerk  and  his  master,  not  been 
lodged  with  the  secretary  of  the  Law  Society  within  the 
like  time  ? — Clerk '  not  examined,  unless  a  judge  order 
it,  46,  or  the  examiners  dispense  with  it.  50. 

Do  the  examiners  refuse  to  examine,  on  account  of  any 
defect  of  service?— Application  to  the  court.  50. 
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Have  written  notices  of  the  clerk's  intention  to  apfdy  for 
admission,  not  been  delivered  to  the  master  in  time  ? — 
Clerk  not  admitted,  unless  the  court  order  it.  51,  52. 

In  Q.  B.,  have  the  names,  &c.  of  the  deik  and  his  master, 
not  been  entered  m  the  books  of  each  of  the  judges  Iti 
time  ? — Clerk  not  admitted,  unless  the  court  order  it. 
51,52. 

In  C.  P.  or  Ex.,  have  copies  of  the  notices  not  been  affixed 
in  the  chambers  of  each  of  the  judges  in  time? — Clerk 
not  Admitted,  unless  the  court  order  it.  51,  52. 

Is  a  copy  of  the  notice  not  affixed  in  the  Queen's  Bendi 
or  Common  Pleas  offices  ? — Clerk  not  admitted.  51, 52. 

Is  there  any  mistake  in  any  of  the  notices? — Qeik  not 
admitted,  unless  the  court  allow  it  to  be  amended.  52. 

Is  the  clerk  not  admitted  in  the  second  term  after  notices 
g:iven  ? — ^The  notices  must  be  again  given.  53. 

Is  the  admission  not  enrolled? — Clerk  not  entitled  to  - 
costs.    Application  to  the  court.  55. 

Is  the  admission  fraudulently  obtained? — Party  atruck  off 
the  roll.  55. 

ATTORNEY. 

Is  certificate  not  taken  out  or  entered  ? — Penalty  50/.,  if 
he  practise,  56 ;  and  he  cannpt  recover  for  business 
done  during  the  time  he  was  uncertificated.  58. 
Is  the  certificate  not  taken  out  for  a  year? — ^Registrar 
will  not  certify  fo^  it,  until  the  court  shall  order  a  cer- 
tificate to  be  granted,  59 ;  and  the  attorney  shall  not 
recover  costs,  58,  78 ;  but  it  shall  not  prejudice  the 
client.  Id.  Apply  for  an  order  that  the  certificate  be 
granted.  59. 

Does  an  unqualified  person  act  as  an  attorney? — 
Contempt  of  the  court,  and  the  party  cannot  sue  for 
fees.  63. 

Does  an  attorney  act  as  agent  for  an  unqualified  person, 
or  allow  him  to  act  in  his  name  ? — ^Attorney  struck  off 
the  roll,  and  for  ever  disabled  from  practising,  63,  64 ; 
unqualified  person  committed,  65 ;  client  not  bound 
to  pay  for  the  business  done.  65,  78. 

Does  an  attorney,  prisoner,  commence  an  action  ? — Con- 
tempt of  the  court.  65. 

Does  an  attorney  allow  an  attorney  (prisoner)  to  com- 
mence an  action  in  his  name?— Contempt  of  the  court. 
65. 

Is  an  attorney  sued  in  other  court  than  that  of  which  he 
is  an  attorney  ? — ^Plea  of  privilege.  67. 

Pi^es  the  attorney,  whose  name  is  indorsed  on  the  writ, 
refuse  to  state  the  profession  and  |Aace  of  abode  of  the 
plaintiff,  upon  being  ordered  ?— Attachment.  59. 
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Has  there  been  a  change  of  attorney,  without  a  role  of 
court  or  judge's  order? — Proceeding  by  the  new  attor- 
ney bad.  70,  71. 

Has  notice  of  the  change  not  been  given  to  the  opposite 
attorney  ? — ^The  proceeding  bad,  if  objected  to  in  the 
first  instance.  71. 

Upon  the  death  of  an  attorney  in  a  suit,  is  any  further 
proceeding  taken  by  another  attorney,  without  notice 
of  the  death,  &c.  to  the  opposite  party  ? — ^The  proceed- 
ing bad.  71. 

Does  an  attorney  refuse  to  perform  an  undertaking? — 
Attachment.  72. 

Before  an  action  brought  by  an  attorney  for  costs,  has  a 
bill  not  been  sent  or  delivered  to  the  client  one  calendar 
month  ?  73,  74. — Plea  in  bar  to  the  action.  77,  78. 

Does  an  attorney  refuse  to  deliver  papers,  deeds,  &c.  to 
his  client,  on  being  satisfied  any  lien  he  may  have 
upon  them  ? — ^The  court  or  a  judge  will  order  them  to 
be  delivered  up.  79,  80. 

Do  the  plaintiff  and  defendant  settle  the  action  by  collusion, 
to  defraud  the  attorney  of  his  costs  ? — ^The  court  will 
order  the  parties  colluding  to  pay  the  attorney.  82. 

After  an  attorney's  bill  referred  for  taxation,  does  the 
client  refuse  to  pay  ? — Order  for  judgment,  if  the  re- 
tainer be  not  disputed,  88,  89 ;  or  rule  and  execution. 
89. 

If  upon  taxation,  a  sixth  be  taken  off? — ^The  attorney 
shall  pay  the  costs  of  taxation.  89. 

Is  an  attorney  guilty  of  an  indictable  offence,  with  reference 
to  his  profession  ? — Struck  off  the  roll ;  but  the  court 
will  not  order  him  to  answer  the  matters  of  the  affi- 
davits. 92,  96a. 

Has  an  attorney,  convicted  of  forgery,  perjury,  suborna- 
tion of  perjury  or  barratry,  afterwards  practised? — 
Transportation  for  seven  years.  92,  96a. 

Is  an  attorney  guilty  of  culpable  malfeasance  ? — Struck 
off  the  roll ;  or  attachment ;  or  ordered  to  pay  costs. 
93,  &c.  96a. 

Is  the  client  damnified  by  the  gross  ignorance  or  negli- 
gence of  the  attorney  ? — ^Action  against  the  attorney ; 
defence  to  action  on  his  bill ;  or  attorney  ordered  to 
pay  costs.  94,  95,  96a. 

Is  an  attorney  guilty  of  culpable  nonfeasance  in  his  cha- 
racter as  attorney? — Usually  ordered  to  do  the  thing 
omitted,  and  pay  costs.  96,  &c.  96a. 

LIMITATION  OF  ACTION. 

Is  the  action  brought  after  the  time  limited  in  that  behalf 
has  expired  ? — Plea  of  the  statute  of  limitations.  97, 99. 
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Is  the  time  limited  for  bringing  an  action  about  to  ex- 
pire?— Sue  out  process,  and  return  and  enter  it  on 
record.  98,  99. 

WRIT  OF  SUMMONS. 

Does  the  copy  served  omit  any  part  of  the  regular  form 
as  given  by  the  statute? — ^Move  to  set  aside  the  service 
for  irregularity.  101. 

Does  the  direction  of  the  copy  of  the  writ  state  the  de- 
fendant's residence  ^th  sufficient  certainty?— If  not, 
service  irregular.  101,  102. 

Is  the  name  of  the  plaintiff  or  defendant  incorrectly  stated? 
— Compel  the  plaintiff  by  judge's  order,  to  amend  and 
pay  costs.  102. 

Is  the  defendant  described  by  an  initial  letter  or  contrac- 
tion of  his  christian  or  first  name  ? — Compel  the  plain- 
tiff by  judge's  order  to  amend  and  pay  costs,  unless  the 
action  be  on  a  bill,  note  or  other  written  instrument  in 
which  he  is  so  described.  102. 

Does  the  writ  bear  date  on  the  day  it  was  issued  ?— If 
not,  irregularity.  102. 

Does  the  writ  describe  the  form  of  action  incorrectiy? — 
Irregularity.  103. 

Are  the  name  and  address  of  the  attorney  properly  in- 
dorsed on  the  writ? — If  not,  irregularity.  103, 104, 109. 
.  Is  the  indorsement  of  the  debt  (when  necessary)  not  pro- 
perly  made  on  the  writ? — Irregularity.  105,  109. 

Has  the  writ  been  altered  by  the  attorney,  without  being 
resealed?— Writ  void.  106,  110. 

Is  the  writ  served  more  than  200  yards  beyond  the  border 
of  the  county? — Service  irregular.  106,  107. 

Is  it  served  otherwise  than  personally? — Service  irregular. 
106. 

Does  the  person  who  serves  it,  refuse  to  shew  the  origi- 
nal, when  demanded? — Service  irregular.  106. 

Is  the  writ  served  on  a  Sunday,  or  more  than  four  months 
from  its  teste? — Service  void.  108. 

Does  the  person,  who  serves  it,  indorse  on  it  the  time  of 
service  ? — If  not,  plaintiff  cannot  enter  an  appearance 
for  defendant.  108. 

Is  the  motion  to  set  aside  the  service  made  within  the 
time  limited  for  the  appearance? — If  not,  rule  dis- 
charged. 109. 

DISTRINGAS. 

Does  the  defendant  keep  out  of  the  way,  to  avoid  service 

of  the  writ  ? — ^Distringas.  110. 
Is  the  copy  left,  tested  and  dated  ? — If  not,  irregularity. 

113,  114. 
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.  .^Is  the  copy  left,  properly  indcmed  ?<— If  not,  inegularity. 
./^      US. 

Is  there  any  material  variance  between  the  diitringas  and 
writ  of  aununons,  in  the  name  of  defendant,  &c.  ?— 
Irregularity.  114. 

PEARANCE. 
Does  the  pluntiff,  in  Q.  B.  or  C.  P.,  enter  an  appearance 
for   the   defendant    in  the  term  next  following  the 
aenrice  of  the  writ  ? — ^If  not,  appearance  afterwards  by 
-'  plaintiff  irregular,  118. 

JTLAWRY. 

Is  the  writ  of  summons  returned  within  less  than  fifteen 
days  from  the  delivery  of  it  to  the  sheriff  f— Distringas 
^  upon  it  irregular.  119,  120. 

7       Is  there  any  irregularity  in  the  distringas  or  its  indorse- 
ments?— Subsequent  outlawry  irregular.  120. 

Is  the  writ  of  exigent  or  writ  of  proclamation  made  return- 
able on  a  day  certain  in  term? — If  not,  irregularity.   120. 

Is  the  writ  of  exigent  or  proclamations  tested  on  the  day 
of  the  return  of  the  distringas? — ^If  not,  irregularity. 
120,  121. 

Is  every  sebsequent  writ  tested  on  the  day  of  the  return 
of  that  next  preceding  ? — ^If  not,  irregularity.  121. 

Is  there  not  a  month  between  the  third  proclamation  and 
the  quinto  exactits  ? — Outlavny  void.  121,122. 

Are  any  of  the  proceedings  erroneous  ? — Move  to  set  aside 
the  outlawry.  123.    Writ  of  error.  124. 

CAPIAS. 

Is  the  party  arrested  for  a  cause  of  action,  for  which 
formerly  he  could  not  be  holden  to  bail? — ^Move  to 
discharge  him  out  of  custody,  or  that  the  bail  bond  be 
delivered  up  to  be  cancelled.  125,  &c. 

Is  the  affidavit  on  which  the  capias  was  obtained,  defec- 
tive, or  false,  or  can  it  be  satisfiu!torily  explained  or 
answered  ? — ^Move  to  discharge  the  defendant  &c.  125. 
&c.,  149,  160,  161. 

Is  the  affidavit,  if  made  after  the  commencement  of  the 
action,  intituled  in  tiie  cause? — ^If  not,  move  to  dis- 
charge the  defendant,  &c.,  141. 

Is  the  affidavit,  if  made  bdore  the  commencement  of  the 
action,  intituled  in  the  cause?*— Move  to  discharge  the 
defendant,  &c.  141. 

Does  the  affidavit  state  the  deponent's  addition  ?*-If  not, 
move  to  dischaige  the  defendant,  &c.  141. 

Is  the  defendant  described  in  the  capias  or  affidavit  by 
initials  or  a  wrong  name? — Move  to  discharge  him,  or 
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that  the  bail  bond  be  delivered  up  to  be  cancelled,  unless 
the  action  be  upon  a  bill,  note  or  other  written  instru- 
ment, so  describing  him,  or  unless  it  appear  that  due 
diligence  has  been  used  to  ascertain  his  right  name. 
142,  143,  154. 

Does  the  affidayit  show  a  good  cause  of  action  ? — ^If  not, 
move  to  discharge  the  defendant,  &c.  143. 

Does  the  affidavit  show  that  the  debt  is  then  due  and 
unpaid  ? — If  not,  move  to  discharge  the  defendant.  144. 

Does  the  affidavit  state  the  cause  of  action  with  sufficient 
particularity? — ^If  not,  move  to  discharge  the  defendant. 
144. 

Does  not  the  affidavit  state  the  cause  of  action  positively, 
or  but  merely  by  way  of  argument  ? — ^Move  to  discharge 
the  defendant.  145. 

Is  the  jurat  of  the  affidavit  insufficient  ? — ^Move  to  dis- 
charge the  defendant.  147. 

Is  the  judge's  order  made  before  the  affidavit  is  com- 
pleted ? — Order  and  capias  irxegular.  147. 

Does  the  capias  bear  date  on  the  day  it  is  issued  ?— If  not, 
irregularity.  153. 

Does  the  capias  vary  from  the  affidavit  in  the  names  or 
numbers  of  the  parties? — ^Move  to  discharge  the  de- 
fendant, &c.  153. 

Does  the  capias  incorrectly  state,  or  vary  from  the  affi- 
davit, in  stating  the  cause  of  action  ? — ^Move  to  dis- 
charge the  defendant,  &c.  155. 

Is  the  writ  properly  indorsed  ?— If  not,  move  to  dischaige 
the  defendant,  &c.  156. 

Is  there  any  mistake  or  omission  in  the  copy  served,  or  in 
the  endorsement  thereon  ? — Irregularity,  qu.  158,  160. 

Does  the  sheriffs  officer  demand  or  take  more  tlum  the 
legal  fee,  for  executing  the  writ? — Contempt,  attach- 
ment. 159. 

Is  the  arrest  made  more  than  a  calendar  month  from  the 
date  of  the  capias  ? — Move  to  discharge  the  defendant, 
&c.  161,  162,  163.     Action. 

Is  the  arrest  made  out  of  the  bailiwick  of  the  sheriff,  not 
being  upon  the  borders  ? — ^Move  to  discharge  the  de- 
fendant, &c.,  163.    Action. 

Is  the  arrest  made  on  a  Sunday  ?-*Move  to  discharge  the 
defendant.  163.    Action. 

Is  the  arrest  made,  whilst  the  defendant  is  privileged?— 
Move  to  discharge  him.  163,  &c.,  167. 

BAIL  BOND. 

Does  the  sheriff  discharge  the  defendant  without  a  bail 
bond  or  deposit? — Escape,  if  bail  be  not  put  in  and 
perfected  in  time.  168. 
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Is  bail  put  in  on  or  before  the  eighth  day  after  the  arrest? 

—If  not,  bail  bond  forfeited.  170. 
Is  bail  perfected  in  due  time  after  exception  ? — If  not, 

bail  bond  forfeited.  170. 
Does  the  writ  in  an  action  on  the  bail  bond  bear  date 

before  the  bail  bond  was  forfeited  ? — Irregularity.  10.3. 
Is  more   than   one  action  brought  on  the  bail  bond, 

without  suflScient  cause  ? — Proceedings  stayed  on  pay- 
ment of  the  costs  of  one  action.  173. 
Is  the  affidavit,  upon  motion  to  set  aside  proceedings  on 

bail  bond,  in  the  form  prescribed  by  the  rule  of  court  ? 

If  not,  rule  discharged.  173. 

DEPOSIT  WITH  THE  SHERIFF. 

Is  bail  put  in  and  perfected  in  due  time  ? — If  not,  the 
moneyjdeposited  is  to  be  paid  over  to  the  plaintiff.  175. 

RULES  UPON  THE  SHERIFF. 

Is  a  writ  executed  by  a  special  bailiff? — Sheriff  cannot  be 
ruled  to  return  the  writ  or  bring  in  the  body ;  29  ;  nor 
is  he  liable  for  any  thing  which  may  occur  in  the  exe- 
cution of  it.  22,  29,  33. 

Does  a  sheriff  fail  to  return  a  writ  of  mesne  process  ? — 
Attachment.  29,  31. 

Is  the  sheriff  ruled  to  return  a  writ,  after  six  lunar 
months  from  the  expiration  of  his  office  ? — ^Irregula- 
rity. 29. 

Is  the  sheriff  ruled  to  return  a  writ,  where  he  ought  not  ? 
-*Set  aside  the  attachment.  29. 

Is  the  rule  against  the  present  sheriff,  instead  of  the  late 
sheriff? — Set  aside  the  attachment.  29,  38. 

Is  an  order  to  return  a  writ  disobeyed  ? — Make  the  order 
a  rule  of  court,  and  move  for  an  attachment.  29,  30, 
34. 

Is  the  sheriff's  return  to  a  writ  bad  ? — ^Attachment.  30, 
31,  36. 

Is  a  sheriff's  return  false? — ^Action.  31. 

Is  the  rule  to  bring  in  the  body  obtained  after  bail  put  in, 
and  before  exception  ? — Irregularity.  31. 

Is  the  rule  to  bring  in  the  body  sued  out,  when  it  ought 
not? — Irregularity.  31. 

Is  the  rule  to  bring  in  the  body  not  sued  out  within  a 
reasonable  time? — Rule,  or  attachment  set  aside.  32. 

Is  an  order  to  bring  in  the  body  disobeyed? — Make  the 
order  a  rule  of  court,  and  move  for  an  attachment.  32, 
36. 

Is  a  rule  to  return  a  writ  of  execution  disobeyed  ?— At- 
tachment. 36. 

Is  the  sheriff  ruled  to  return  a  writ  of  execution,  after  six 
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monthB  from  the  expinition  of  his  office  ?•— Role  or 

attachment  set  aside.  33. 
Is  a  rule  to  return  a  writ  of  erecQtkm  sued  oat,  where  it 

ought  not  ? — Rule  or  attachment  set  aside.  33. 
Is  an  order  to  return  a  writ  of  execution  or  ffemiiiumi 

espmoM  disobeyed  ? — Make  the  order  a  nile  of  conity 

and  move  for  an  attachment.  34. 
Is  the  rule  to  bring  in  the  body  sued  oat,  before  the  time 

for  putting  in  bail  has  ezixredf — Irregulaxity,  176.  Set 

aside  attachment.  38. 
Has  there  been  delay  in  suing  out  and  prosecuting  the 

body  rule? — Rule  or  attachment  set  aside.  35,  38. 
Is  the  rule  of  allowance  not  served  before  the  expiration 

of  the  rule  to  bring  in  the  body? — Attadmient.  35. 
Is  the  attachment  moved  for  after  bail  justified,  and  rule 

of  allowance  served  ?— Irregularity.  35. 
Is  notice  of  exception  given,  where  no  exception  entered? 

Irregularity.  184.    Attachment  set  aside.  38. 
Is  notice  of  exception  not  in  writing  ? — A  nullity,  nnkss 

waived.  184.    Attachment  set  aside.  38. 
Is  notice  of  exception  not  intituled  in  the  cause? — K 

nullity,  unless  waived.  185.    Attachment  set  aside.  38. 
Is  motion  to  set  aside  a  regular  attachment  made  before 

bail  justified,  and  rule  of  allowance  served  ?— Rule  dis- 

chaiged.  89. 
Is  defendant  (when  hokten  to  bail)  discharged  without 

taking  a  bail  bond  ? — ^Attachment  not  set  t^e.  39. 
Is  defendant  dischai^ged  upon  giving  a  bail  bond  executed 

by  one  surety  only  ? — ^Attachment  for  not  bringing  in 

the  body  not  set  aside  at  the  instance  of  sheriff  or  his 

officer.  39. 
Is  the  affidavit  to  set  aside  a  regnlar  attachment,  at  the 

instance  of  the  sheriff  or  his  officer,  not  in  the  form 

required  by  rule  of  court  ? — ^Rule  discharged.  39. 
Is  a  rule  to  set  aside  a  regular  attachment,  at  the  instmoe 

of   the  defendant,  obtained  without  an  affidavit  of 

merits? — ^Rule discharged.  39. 
Is  the  affidavit  not  properiy  intituled.— Ruledtsdiarged*  40. 

SPECIAL  BAIL. 

Is  bail  put  in  on  or  before  the  8th  day  indusive  after  the 
arrest  ? — If  not,  plaintiff  may  proceed  against  tiie  sheriff 
or  on  the  bail  bond.  176. 

In  cases  of  country  bdl,  is  the  bail-piece  transmitted,  and 
notice  of  bail  given  before  such  8th  day  ?~-If  not,  plain- 
tiff may  proceed  against  the  sheriff  or  on  the  bail  bond. 
176,  195. 

Are  more  than  two  put  in  as  bail,  without  leave  of  a  judge? 
— Irreguhurity.  177. 
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Is  an  attorney  or  his  clerk  pat  in  as  bail  ? — ^Bail  a  nullity. 
177. 

Is  a  sheriffs  officer  or  other  person  who  cannot  be  bail, 
put  in  as  such? — ^Except  to  him.  184^ 

Are  either  of  the  bail,  put  in,  not  a  housekeeper  or  free- 
holder in  England? — ^Bail  rejected.  177. 

Is  the  county  in  the  margin  of  the  ball  piece,  that  in« 
which  the  defendant  was  arrested? — If  not,  bail  re- 
jected.   Irregularity.  178. 

Is  not  the  bail  piece  intituled  in  the  court,  or  does  it 
state  the  names  of  the  parties  incorrectly? — Ball  a 
nullity.  178. 

NOTICE  OF  BAIL. 

Is  no  notice  of  bail  given  ?— Bail  a  nullity.  178. 

Is  there  any  omission  or  defect  in  it? — ^Bail  rejected.  183. 

Is  it  coiTectly  intituled  in  the  court  and  cause  ? — If  not, 

bttilr^ected.  178. 
Does  it  correctly  state  the  names  and  addttioiis  of  the 

bail  ? — If  not,  bail  rejected.  179. 
Does  it  describe  sufficiently  where  they  reside,  and  hare 

resided  within  the  previous  six  months  ? — ^If  not,  bail 

rejected.  179,  180. 
If  accompanied  by  affidavit  of  sufficiency,  does  such  affi- 
davit describe  their  property  with  sufficient  certainty  ? 

—Plaintiff  not  liable  to  costs,  if  they  justify.  181,  182. 
Is  such  affidavit  otherwise  defective?— Pluntiff  not  Kable 

to  costs  if  the  bail  justify.  182. 

EXCEPTION  AND  NOTICE. 

Is  there  no  exception,  or  no  notice  of  it,  or  no  notice  in 
writing,  or  notice  wrongly  intituled? — Bail  deemed 
perfected  in  twenty  days,  although  they  do  not  justify, 
1 84.  Proceedings  against  the  sheriff,  or  on  the  bail  bond 
set  aside.  184, 185. 

ADDING  BAIL. 

Are  bail  added  without  the  leave  of  a  judge? — ^R^ected.  186. 

JUSTIFICATION. 

Is  notice  given  for  justifying  within  four  days  after  notice 

of  exception  ? — If  not,  plaintiff  may  proceed  upon  the 

bail  bond,  or  against  the  sheriff^  if  the  body  rule  have 

eziHred.  186. 
Is  the  notice  in  C.  P.  or  Ex.,  a  two  days'  notice? — ^If  not, 

bail  rejected.  187. 
Has  the  notice  been  served  before  eleven  o'clock  f — If 

not,  bail  rejected.  188. 
Is  the  notice  correctly  intituled  in  the  court  and  cause  ?— 

If  not«  bail  rejected.  188. 

VOL.  1.  *tt 
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Does  the  notice  state  the  names  of  the  bail  incorrectly?— 
Bail  rejected.  188. 

Ts  notice  of  justification  given  by  a  different  attorney 
from  the  one  who  put  in  the  bail,  without  an  order  to 
change  the  attorney  ? — ^Bail  rejected.  188. 

Are  the  bail  objectionable  on  any  of  the  grounds  stated  in 
page  189?— Bail  rejected.  189. 

If  further  time  to  justify  be  given,  is  the  notice  thereof 
served  before  three  o'clock  ? — If  not,  bail  rejected.  192. 

Is  no  rule  of  allowance  served  ?*— Proceed  as  if  the  bail 
had  not  justified.  192. 

Have  the  bail  sworn  falsely,  with  the  privity  of  the  de- 
fendant ?— Rule  of  allowance  set  aside.  1 93. 

Have  the  bail  been  before  rejected  for  insufficiency?^ 
Rule  of  allowance  set  aside.  193. 

Is  the  defendant  rendered,  p^ding  a  rule  to  set  aside  a 
rule  of  allowance  ? — Plaintiff  may  notwithstanding  pro- 
ceed against  the  sheriff,  or  on  the  bail  bond.  1 93. 

PROCEEDINGS  AGAINST  BAIL. 

Has  a  ca.aa.  been  sued  out  against  the  principal? — ^If 
not,  proceedings  against  the  bail  irregular;  202;  or 
they  may  plead  it,  202. 

Is  the  ca,  $a,  directed  to  the  sheriff  of  the  county  in 
which  the  venue  was  laid? — ^If  not.  irregularity.  203. 

Has  the  ca.  sa.  lain  in  the  sheriff's  office  four  dear  days 
before  it  wm  returnable  ?-^If  not,  irregularity.  203. 

Is  the  ca,  sa,  returned  nan  est  inventus,  whilst  the  de- 
fendant is  in  the  sheriff's  custody  ?— Move  to  quash 
the  return.  203. 

Is  the  scire  facias  issued  from  the,  court  in  which  the 
original  action  was  brought  ? — If  not,  irregularity.  204. 

Is  it  directed  to  the  sheriff  of  Middlesex  ? — ^If  not,  irregu- 
larity. 204. 

Is  it  tested  and  returnable  in  term  time  ?— If  not,  irregu- 
larity, 204. 

Are  there  fifteen  days  between  the  teste  and  return,  or 
between  the  teste  of  the  first  writ  and  the  i^tun  of 
the  second? — If  not,  irregularity.  204. 

Has  the  sci,fa.  been  lodged  in  the  sheriff's  office  four  dmr 
days  before  the  return  day  ? — If  not,  irregularity.  204. 

Has  the  plaintiff  recovered  for  a  different  cause  of  actioQ 
from  that  in  his  affidavit  for  the  capias?— Bail  dis- 
charged. 206. 

Has  the  plaintiff  given  time  to  the  principal,  by  cognovit 
or  otherwise?— Bail  discharged.  207. 

RENDER. 

Is  the  render  before  the  expiration  of  the  body  rule?— -If 
not,  sheriff  not  discharged.  209. 
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Is  the  render  pending  a  rule  to  set  aside  the  rule  of  allow- 
ance ? — Plaintifif  may  proceed  against  the  sheriff  or  on 
the  bail  bond,  as  if  such  render  had  not  been  made. 
209,  210. 

If  the  bail  to  the  action  be  sued  in  debt,— is  the  render 
within  fourteen  days  after  the  service  of  process  ?— If 
not,  it  is  a  nullity.  210. 

If  they  be  sued  by  sci.  fa., — is  the  render  before  the  re- 
turn day,  where  the  bail  are  summoned,  or  before 
eight  days  after  the  return  day  if  the  bail  be  not 
summoned? — If  not,  it  is  a  nullity.  210. 

Is  notice  of  render  not  given? — Render  not  complete, 
and  plaintiff  may  proceed  as  if  there  were  no  render. 
213. 

REMOVAL  OF  CAUSES  BY  CEETIORARL 

Is  the  cause  removed,  where  it  ought  not  ? — Procedendo. 

218. 
Does  the  defendant  fail  to  enter  an  appearance  in  the 

court  above? — Procedendo,  219. 
Does  the  plaintiff  fail  to  declare  within  a  year,  or  when 

ruled   to  declare  ?— Defendant  may  refuse  to  receive 

declaration  afterwards.  219. 

DECLARATION. 

Is  the  declaration  intituled  of  the  proper  court? — ^If  not, 

irregularity.  221. 
Is  it  intituled  of  the  day  on  which  it  is  filed  or  deliveredt 

"If  not,  irregularity.  221. 
Is  the  venue,  in  local  actions,  in  a  wrong  county?— 

Nonsuit.  221. 
Does  it  correspond  with  the  writ  in  the  jiuraber  of  the 

plaintiffs? — If  not,  irregularity.  221. 
Is  it  against  more  defendants  than  are  included  in  the 

writ? — Irregularity.  221,  102. 
Does  it  correspond  with  the  writ  as  to  the  cause  of  action? 

— If  not,  irregularity.  222,  103. 
Is  special  venue  stated  in  the  body  of  it? — ^A  judge  at 

chambers  may  order  the  plaintiff  to  strike  it  out,  and 

pay.costs.  223. 
Does  it  contain  two  or  more  counts  for  the  same  matter 

of  complaint  ?— Apply  to  a  judge  to  strike  out  the 

extra  counts.  223. 
If  such  counts  be  retained  by  order  of  a  judge,  does  the 

plaintiff,  at  the  trial,  fail  in  proving  a  distinct  cause  of 

action  on  each  count  ? — ^Verdict  against  him  on  those 

counts,  and  costs.  224. 
Is  the  declaration  delivered  or  filed  between  the  10th 

August  and  24th  October  ? — ^A  nullity.  3,  224. 
*u2 


4€0  AffoOm  IL 

U  it  ddiTered  or  filed  within  a  year  ftom  the  service  of 
the  writ?— If  not,  irresokritj.  9S4. 

Does  the  phdntiir  frfl  to  dedare  in  four  dtys  after  decla- 
ration demanded? — ^Konproa.  225,  228. 

Ib  the  declaration  delivered,  on  the  day  it  hears  date?— If 
not,  brresnlarity.  226. 

Does  the  nodce  of  declaration  state  the  nature  of  the 
acticm  ? — ^If  not,  irregularity.  226. 

Does  the  notice  vary  from  the  writ  in  tiie  cause  of  actioii? 
"—Notice  and  dedaration  irregidar.  226. 

b  the  notice  serted  personally  or  at  the  defendant's  place 
of  residence  ? — ^If  not,  irregularity.  226. 

Is  it  serred  on  a  Sunday? — Nullity.  227. 

Is  the  dedaration  or  notice  in  Sndcibitatus  assumpsit  or 
debt  on  simple  contract,  d^rered  without  particalars 
of  demand? — ^Plaintiff  not  entitled  to  costs  of  full 
particulars,  if  afterwards  ordered.  227. 

CHANGE  OF  VENUE. 

Is  a  rule  to  change  the  Tcnne  ohtained  on  the  usual  affi- 
davit,  in  a  case  where  it  ought  not? — More  to  dis- 
charge it.  232,  230. 

If  Tenue  be  brought  back,  on  undertaking  to  give  material 
evidence  in  the  ccunty, — does  the  piaindff  at  the  trial 
.  fail  to  give  such  evidence  ? — ^Nonsuit.  233. 

Is  an  application  to  change  the  venue  on  special  grounds, 
made  before  issue  joined? — ^Rule  diseha]^>ed.  236. 

is  an  application  to  change  the  venue  in  local  actions, 
made  before  issue  joined  ? — Rule  disdiaiged.  237. 

CONSOUDATING  ACTIONS. 

Are  several  actions  brought  on  the  same  policy  of  insur- 
ance ? — Move  to  consolidate.  237. 

Are  two  or  more  actions  brought  for  causes  that  mi^t 
be  made  the  sutject  of  one? — ^Move  to  consolidate. 
238,  239. 

PARTICULARS  OF  DEMAND,  &€. 

In  indelntatus  assumpsit  or  debt  on  simple  contract,  is 

the  declaration  or  notice  ddivered  witiiout  particulars? 

— Plaintiff  not  entitled  to  costs  of  ftdl  particniars,  if 

afterwards  ordered.  251. 
Is  a  copy  of  the  particulars  of  demand,  annexed  to  the 

record?— If  not,  the  judge's  marshal  may  refiise  to 

receive  It.  252. 
Is  a  copy  of  the  particulars  of  set  off  (if  any)  annexed  to 

the  record  ? — ^If  not,  plaintiff  must  prove  them,  if  he 

seek  to  derive  any  advantage  from  them.  252. 
Are  particulars  of  demand  ordered  and  not  ddivered?— 

Proceedings  stayed  until  they  are  ddivered.  253. 
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Are  fheparttcolan  delivered  not  suflSdently  certain  or  ex* 
plidt? — Obtain  an  order  for  further  and  better  parti- 
culars. 254. 

OYER. 

Is  oyer  demanded  after  the  time  limited  for  that  purposeT 

^-Refuse  to  grant  it.  265. 
U  oyer  refused  by  «  plaintiff,  when  legally  demanded  ?— 

Error.  266. 
Is  oyer  refused  by  a  defendant,  when  legally  demanded?— 

His  plea*  &c^  may  be  treated  as  a  nullity.  266. 

€NTERPL£AD£R  in  ordinary  caset. 

Is  the  application   made  in  an  action  not  within  the 

statute?— Rule  discharged.  268. 
Is  the  application  made,  when  there  is  no  action  pending? 

Rule  discharged.  269. 
Has  the  applicant  been  indemnified? — Rule  discharged. 

270. 
Is  the  application  made  to  the  court  in  which  the  action 

is  pending  ?— If  not,  rule  discharged.  270. 
In  C.  P.  or  Ex.,  has  previous  notice  of  motion  been  given 

to  the  opposite  iwrties  ? — If  not,  rule  not  to  be  a  stay 

of  proceedings.  270. 

f»LCA. 

Is  the  plea  intituled  of  the  day  of  the  month  and  year 
when  pleaded? — If  not,  irregularity.  271,  276. 

Is  a  plea  of  judgment  recovered  pleaded,  without  the  date 
of  the  judgment  and  number  of  the  roll  in  the  margin  ? 
— Sign  judgment.  273. 

:Is  a  sham  plea  palpably  fictitious  upon  the  face  of  it  ?  or 
is  it  absurd  as  well  as  false?  or  does  it  comprise  several 
defences,  some  of  law,  others  of  fact?  or  raise  difficult 
questions  of  law?  or  tender  issues  wholly  immaterial T 
— ^Apply  for  leave  to  sign  judgment.  273,  274. 

Is  the  plea  wholly  inapplicable  to  the  action,  as  non 
assumpsit  in  debt,  or  the  like  ? — Sign  judgment.  274. 

Is  a  plea  otherwise  a  nullity  ? — Sign  judgment.  304. 

Is  a  plea  delivered  between  the  10th  August  and  24th 
October?— Sign  judgment.  274,  284. 

Is  a  plea  concluding  with  a  verification,  not  signed  by 
counsel  ?— -Sign  judgment.  275,283. 

Is  a  plea  pleaded  before  appearance  or  declaration?—* 
Sign  judgment.  275. 

Is  a  plea  not  only  bad,  but  frivolous  ? — ^AppLy  for  leave  to 
sign  judgment.  275. 

Is  the  plea  pleaded  within  the  four  or  eight  days  limited 
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for  that  purpose,  a  rule  to  plead  being  eatoed  and  » 
plea  demanded  (when  necessary)  ?— If  not,  sign  judg- 
ment. 275,  276,  304. 

After  time  to  plead  on  the  usual  terms,  is  the  plea  pleaided 
an  issuable  plea?— If  not,  sign  judgment.  279,  280. 

Is  judgment  signed  for  want  of  a  plea,  where  no  notice  to 
plead  has  been  given  ?  280 ;  or  where  no  rule  to  plead 
has  been  entered?  281 ;  or  where  a  demand  of  plea 
(when  necessary)  has  not  been  given?  281.— Irregu- 
larity. 

Does  the  defendant  plead  befbre  he  takes  the  declaration 
out  of  the  office  ?— Sign  judgn^ent.  283. 

Are  two  pleas  pleaded,  comprising  the  same  defence  ? — 
Apply  to  a  judge  to  strike  out  one.  284. 

ft  the  general  Usue  *'  by  statute,"  and  spcdal  pleas 
pleaded?— Apply  to  a  judge  to  strike  out  the  special 
pleas.  284. 

Are  two  or  more  pleas  pleaded,  without  a  rule  for  that 
purpose  ?—^ign  judgment.  284. 

Is  a  plea  of  tender  pleaded,  without  fa^ng  the  money, 
into  court? — Sign  judgment.  290,294* 

Is  a  plea  in  abatement  or  to  the  jurisdiction  pleaded  more 
than  four  days  after  declaration  delivered,  or  filed,  and 
notice  given?— Plea  a  nullity.  297. 

Is  it  pleaded  before  appearance  f— Plea  a  nullity.  297. 

Is  it  pleaded  without  an  affidavit  of  verification  ?— Plea  a 
nullity.  298. 

Is  a  plea  puis  darrein  continuance  pleaded  without  an 
affidavit  that  the  matter  of  it  arose  within  eight  days 
before,  or  without  an  affidavit  of  verification  ?— Plea  a 
nullity.  303. 

Is  judgment  for  want  of  a  plea  signed,  without  appear- 
ance entered  ?*— Irregularis.  305. 

WRIT  OF  INQUIRY. 

In  town  cases,,  is  eight  days  notice  of  inquiry  given, 
where  the  defendant  resides  more  than  forty  miles 
from  London? — ^Return  the  notice,  with  the  reason 
thereof.  310. 

REPUCATION,  &c. 

Does  the  plaintiff  reply,  or  surrejoin,  &c.,  within  four 
days  after  the  service  of  the  rule  for  that  purpose? — ^If 
not,  sign  judgment  of  nonpros.  316,  318. 
Does  the  defendant  rejoin  or  rebut,  &c.,  within  four  days 
after  service  of  the  rule  for  that  purpose? — If  not, 
strike  out  the  previous  pleadings,  and  sign  judgment  as 
for  want  of  a  plea.  316,  319. 
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DEMURRER. 

Is  a  demurrer  delivered,  without  any  cause  of  demurrer 
in  the  margin,  or 'witii  a  frivolous  one? — ^Irregularity. 
Move  for  leave  to  sign  judgment.  319. 

Is  joinder  in  demurrer  delivered  within  four  days  after 
demand? — ^If  not,  sign  judgment.  320. 

Does  the  party  demurring  add  the  joinder  ? — ^Irregularity. 
320. 

Has  either  party  not  delivered  his  paper  books  four  clear 
days  befbre  the  day  appointed  for  argument? — ^Deliver 
copies  for  him  on  the  following  day,  and  he  shall  not 
be  heard  until  he  has  paid  you  for  them.  322.     . 

ISSUE, 

Is  there  a  variance  between  the  issue  and  the  pleadings, 
or  nisi  prius  record? — Obtain  an  order  to  have  it 
amended.  325,  326.    In  some  cases,  new  trial.  326. 
Does  the  issue  on  a  vmt  of  trial  conclude  with  an  award 

of  a  venire  ? — ^Irreguluity.  327. 
Is  there  a  material  variance  between  the  issue  and  writ  of 
trial  ?--Irregularity.  327. 

NOnCE  OF  TRIAL. 

Is  the  cause  tried  without  giving  notice  of  trial?—- Verdict 

set  aside  for  irregularity.  329. 
Is  the  notice  insufficient  ? — ^Irregularity.    But  waived  by 

attending  at  the  tria^  and  defending.  330. 
Are  two  different  notices  given? — ^Irregularity.  331. 
Is  notice  by  continuance  given  after  a  bad  first  notice? — 

Notice  of  continuance  bad  also,  unless  it  can  be  deemed 

a  new  notice  of  trial.  331. 
Is  notice  by  continuance  given  a  second  time? — Iregula- 

rity.  331. 

COGNOVIT  OR  WARRANT  OF  ATTORNEY. 

Is  it  witnessed  by  the  defendant's  attorney,  according  to 
the  required  form  ? — ^If  not,  set  it  aside.  336. 

Is  it  or  a  copy  filed  vrithin  twenty-one  days  ? — ^If  not,  void 
as  against  assignees.  338. 

Is  judgment  on  a  warrant  of  attorney  signed  according  to 
the  terms  of  the  warrant  and  defeazance  ? — If  not,  irre- 
gularity. 340,  343. 

Has  a  cognovit  been  obtained  by  fraud,  or  from  an  infant? 
—Cancelled.  344. 

Has  a  cognovit  been  obtained  from  one  of  two  partners, 
without  the  knowledge  of  the  other? — Cancelled. 
344. 

Has  a  warrant  of  attorney  been  obtained  by  fraud  ? — 
Cancelled.  345. 
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Hat  B  wairtnt  of  attomey  been  giren,  to  debwad  ere- 

diton?— Cancdled.  345. 
Hu  a  wunnt  of  attorney  been  g;iTett  Icn-an  imaKml  con- 

dderetionr—- CaoceUed.  346. 
Hai  a  wamnt  of  attorney  been  given  for  a  gaming  debt? 

—Cancdled.  346. 
Hu  a  wanant  of  attorney  been  given  by  a  feme  covert  or 

infimt?— CanceUed.  346. 
Is  a  warrant  of  attorney  expressly  a  cbaige  upoa  an  eode- 

siasticalliving? — Canceled.  346. 

JUDGMENT  as  in  cote  cf  NONSUIT. 

In  town  causes,  bas  the  plaintiff'  proceeded  to  trial  in  tke 

term  after  that  in  or  of  which  issue  was  joined  ? — If 

not,  jadgroent  as  in  case  of  nonsuit  in  the  third  term. 

349,  350. 
In  coontry  causes,  where  issue  is  joined  in  a  tum-isMuable 

term,  has  the  plaintiff  proceeded  to  trial  at  the  next 

assizes  ? — ^If  not,  judgment  as  in  case  of  nonsuit  in  the 

term  after.  351. 
In  country  causes,  where  issue  has  been  johied  in  an 

ittuahle  term,  has  the  plaintiff  proceeded  to  trial  at  tte 

second  assizes  after? — ^If  not.  ja^;ment  as  in  case  of 

nonsuit  in  the  term  after.  350,  351. 
In  either  case,  if  notice  of  trial  have  been  given,  has  the 

plaintiff  proceeded  to  trial. in  pursuance  of  the  notice? 

— If  not,  judgment  as  in  case  of  nonsuit  in  the  term 

after.  350,  351. 
Has  plaintiff  failed  to  proceed  to  trial  in  pursuance  of 

peremptory  undertaking  ?-^Judgment  as  in    case  of 

nonsuit  in  the  term  after.  356. 

COSTS  OF  THE  DAY. 

Has  the  plaintiff  failed  to  proceed  to  trial  in  pursuance  of 
notice,  and  has  not  countermanded  his  notice  in  time  ? 
— Costs  of  the  day.  359. 

Are  costs  of  the  day  moved  for  before  moving  for  judg- 
ment as  in  case  of  nonsuit? — No  judgment  as  in  case 
of  nonsuit  after.  360. 

SPECIAL  JURY. 

In  BAiddlesex  or  London,  is  the  rule  for  a  special  jury 
served,  and  the  cause  marked  in  the  marshal's  list,  the 
day  before  the  adjournment  day  ? — If  not,  rule  a  nullity. 
366. 

Is  not  the  rule  served  in  time  to  enable  the  opposite  party 
to  have  the  jury  struck  before  the  day  of  trial? — 
Cause  may  be  tried  by  a  common  jury.  366. 

Is  there  much  delay  in  serving  the  rule  ?-^Move  to  dis* 
charge  it.  366. 
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Does  the  attorney  for  either  party  fail  to  attend  before  the 
master  to  strike  the  jury? — ^Proceed  ex  parte.  366. 

Does  a  defendant,  after  obtaining  and  serving  a  role  for  -a 
special  jury,  take  no  further  steps  in  it  f — Cause  may 
be  tried  by  a  common  jury.  366,  367. 

Does  it  appear  clearly  that  the  rule  for  a  special  jury  haa 
been  obtained  for  delay  ? — ^Mo¥e  that  the  cause  be  tried 
in  term  or  on  some  particular  day.  367. 

JURY. 

Is  there  want  of  qualification  in  any  of  the  jurors?— 

ChaUeoge.  369. 
Does  any  one  appear  on  the  jury  whose  nune  is  not  in 

the  panel?— Challenge.  374. 

TRIAL  BEFORE  THE  SHERIFF. 

Has  a  cause,  not  within  the  statute,  been  tried  upon  a 

writ  of  trial? — ^Irregularity.     Verdict  or  nonsuit  set 

aside.  381. 
Does  the  issue  conclude  with  an  award  of  venire?-— 

Irregularity.  383. 
Is  there  any  other  mistake  in  the  issue  ? — Return  it.  363« 
Does  the  plaintiff's  attorney  amend  the  writ,  without 

leave  ? — ^Verdict  for  plaintiff  set  aside.  383. 
Does  the  writ  misstate  the  day  of  the  teste  of  the  writ  of 

summons? — Verdict  for  plaintiff  set  aside.  384. 
Does  the  writ  omit  to  state  the  amount  of  the  debt  ?— 

Arrest  of  judgment.  385. 
Is  the  trial  had  after  the  return  day  of  the  writ?— 

Mistrial.    Verdict  set  aside.  385. 

WITNESS. 

Is  not  the  witness  served  with  subpoena  personally  ?— > 

No  attachment  or  action.  393«  395, 396. 
Is  not  the  witness  served  before  the  time  mentioned  ia 

the  subpoena  for  &is  attendance? — ^No  attachment. 

393. 
Are  not  the  travelling  expenses  paid  or  tendered  to  countrf 

witnesses  ?— No  attachment  or  action.  394, 395. 
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ADDENDA 


To  the  1st  Vol 


The  reader  Ib  leqvMted  to  make,  in  fhe  margias  of  his  eopf ,  tht 
itoUM 


10.  Officers  of  the  covTt,'\  By  stat.  5  and  6  Vict.  c.  22,  the  Fleet 
and  Marshalsea  prisons  are  abolished,  and  the  Qaeen's 
Bench  prison,  henaiter  to  be  called  the  Queen's  prison, 
for  which  a  keeper  is  appointed  instead  of  the  former 
marshal,  is  hereafter  to  be  the  prison  of  the  courts  of 
Queen's  Bench,  Common  Pleas,  Exchequer,  and  Mar- 
shalsea  court. 

23.  Sheriffs^  Upon  an  Elegit,  where  lands  are  extended,  the 
poundage  is  calculated  on  the  annual  value  of  the  lands, 
and  not  en  the  sum  indorsed  on  the  writ.  Nath  et  al, 
V.  AUen,  12  Law  J,,  298,  qh, 

23.  A  sheriff  Is  not  liable  to  an  action  for  treble  damages, 
under  ttat.  28  El.  c.  4,  for  taking  greater  fees  than  are 
allowed  by  a  subsequent  statute,  for  instance,  by  stat. 
1  Vict.  c.  55,  s.  2.  Semb,  per  Patteson,  /.  Usher  v. 
Walters,  12  Law  /.,  246,  qb. 

23.  A  sheriflf  who  has  seized  goods  under  a  Ji.  fa.,  and  sold 
them  under  appraisement,  is  not  entitled  to  deduct  the 
expenses  of  sale  from  the  proceeds;  the  table  of  fees 
framed  under  stat.  1  Vict.  c.  55,  applying  to  sales  by 
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anctioii  only.  Phillipt  ▼.  Fitcount  Canterburtf,  12  l^m 
J„AO\,ex. 
23.  The  Stat.  1  Vict  c.  55,  s.  4,  which  enables  the  court  to 
rotke  the  sheriff  pay  the  costs  of  any  complaint  against 
him  for  talcing  greater  fees  than  are  allowed  by  law, 
does  not  enable  them  to  order  him  to  pay  the  coats  c»f 
taxation,  where  they  are  taxed  by  the  master  under  a 
judge's  order  by  consent.  CurlewU  v.  Bird,  1  DowL 
N.  C,  752. 

45.  Mtomies.']  Whcre.an  artided  dierk»  in  ill  health,  was  ad- 
vised by  his  medical  attendants  to  go  abroad,  and  had  his 
master's  consent  to  do  so ;  and  he  accordingly  vrent 
to  the  United  States  of  America,  where  he  diligently 
applied  himself  to  the  study  ol  law,  and  was  absent  alto- 
gether seven  months;  WiUlams,  J.  is  reported  to  have 
allowed  him  to  be  admitted  at  the  expiration  of  five 
years  (inclading  these  seven  months)  from  the  date 
of  his  articles.    Ex  p.  Cross,  2  DowL  N.  C.  692. 

105.  fVritofSumnums,]  Where  after  the  debt  and  costs  indorsed 

upon  a  writ  of  summons  were  paid  within  the  four  days. 
and  the  defendant  then  had  the  costs  taxed,  the  court 
hdd  that  the  roaster  might  allow  for  two  attendances  to 
serve  the  writ,  and  but  two  only,  although  there  were 
more.    TVipping'  v.  Greenway,  i  Dowl.  N.  C.  408. 

106.  Where  the  copy  of  the  writ  served,  omitted  the  memoian- 

dum  at  foot—"  N.B.  this  writ  is  to  be  served  within  four 
calendar  months,"  the  court  set  aside  the  service  for 
irregularity.  Day  v.  HoUy,  12  Law  J.,  295,  qb.2  Daud^ 
N.  C.  974. 

106.  It  is  now  fully  agreed  by  the  judges  of  all  the  courts* 

that  the  service  of  the  writ  of  summons  shall  bestrictly 
personal,  and  that  no  other  mode  of  service  shall  be 
deemed  equivalent  to  it.    MS,  Ex.  M.  1843. 

107.  Where  an  application  is  made  to  set  aside  the  service  of 

a  writ  of  summons,  because  it  was  not  served  in  the 
county  or  within  200  yards  of  the  border,  the  affidavit 
must  state  the  fact  expressly ;  it  is  not  sufficient  fDr  the 
deponent  to  say  that  he  is  "  informed  and  verHy  be- 
lieves" that  the  placef  where  it  was  served  is  not  within 
the  county,  or  within  200  yards  of  the  border  thereof. 
HofTtfOfi  et  al.Y.  Jfrey,  12  Law  J.,  424,  ex, 

1 08 .  If  the  writ  be  served  alter  theexpirstlon  of  the  four  months. 

the  proper  course  is  for  the  defendant  to  apply  to  set  It 
aside,  and  not  to  treat  it  as  a  nullity.    Hanip  v.  Warren, 
llMees.^W:  103. 
108.  Where  an  alias  writ  of  summons,  described  the  defend- 
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ant  aft  of  the  Isle  of  Wight,  in  the  county  of  Southamp- 
ton, and  late  of  Waghen,  in  the  county  of  York«  it  was 
holden  to  be  no  objection  that  the  ctefendant  in  fact 
never  resided  in  the  county  of  York.  Wmdham  ▼. 
F^motck,  1 L  Mu$.  ^  W.  102. 
109.  Where  the  writ  was  served  in  vacation,  and  the  first  day 
of  term  was  the  eighth  after  the  service,  it  was  holden 
sufficient  to  move  in  court  on  that  day  to  set  aside  the 
service,  and  that  it  was  not  necessary  to  have  applied 
to  a  judge  for  the  purpose  during  the  vacation^  Day  v. 
UoUy,2Dinol,N.C.^U. 

109.  Where  the  defect  in  the  copy  of  the  writ  served  was,  that 

it  bore  date  in  the  year  1002,  instead  of  1842,  and  the 
application  was  to  set  aside  the  "  writ  or  service/'  the 
court  held  it  to  be  sufficient  for  the  purpose  of  setting 
aside  the  service,  aqd  tbey  made  the  rule  absolute  ac- 
cordingly.   fTeUtv.  Pauwon,  2  Dmol,  N.  C,  465. 

110.  DUttingiu.']  It  is  no  ol^ection  that  a  distringas  is  applied 

for  against  a  peer,  if  the  plaintiff  do  not  attempt  to  pro- 
ceed to  outlawry  upon  it.  Houiditch  v.  Eaii  of  Lichjleld, 
12  Law  J.,  80,  cp.  Daoii  v.  the  Mine,  1  DrnvL  N.  C.  363. 
Although  the  court  will  not  grant  it,  for  the  purpose  of 
proceeding  to  outlawry,  they  will  grant  it  to  compel  an 
appearance.  Taylor  v.  Lord  Stuart  de  Rothaay,  2  Dowl, 
N,  C.  121. 

111.  Where  two  of  tlie  calls  were  on  the  same  day,  it  was 

holden  insufficient.    Jamieson  v.  fVUkins,  2  Dowl.  N.  C. 
331.    See  MUU  v.  BouUbee,  1  DowL  N.  C.  707,  cont. 
111.  The  affidavit  must  state  the  locality  of  the  defendant's 
residence.    Prime  v.  QUet^  1  Dowl,  N,  C.  1 67.    Bradbee 
V.  Gmtard,  Id,  291. 

111.  Where  the  usual  calls  &c.  were  made  at  the  defendant's 

"  warehouse,"  in  the  city  of  London,  the  court  granted 
the  writ.    Elbisme  v.  ManhaU,  1  Dowl.  N.  C.  168. 

112.  The  affidavit  must  state  upon  what  day  the  search  was 

made  for  the  appearance.  Maclean  et  al,  v.  Abrahams, 
10  Law  J.,  318,  qt. 

113.  A  distringas  returnable  on  a  Sunday,  is  a  nullity.  Mer- 

riion  V.  MatUey,  1  Dowl,  N,C,  773. 

113.  The  15  days  between  the  teste  and  return  of  a  distringas, 

must  be  exclusive  of  both.  Chambers  v.  Smith,  2  Dowl. 
N,C.  \0b7, 

114.  Where  the  writ  of  summons  was  indorsed  for  a  debt  with 
,   interest,  vrithout  stating  from  what  day,  this,  though 

probably  an  irregularity  in  that  writ,  was  holden  no  ob- 
jection to  the  court  granting  a  writ  of  distringas.  Pitz- 
fferald  v.  Evans,  2  Dowl.  N,  C.  916,  12  Law  J,  138,  cp. 
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114.  An  affidavit  to  set  aside  a  distringas,  for  the  insuffideacy 
of  the  affidavit  on  which  it  was  granted,  was  holdea  b- 
sufficient,  for  not  negativing  that  the  writ  of  siunmoia 
had  come  to  the  hands  of  the  defendant.  Muggeridse 
V.  TFard,  2  Dowl.  N,  C.  690. 

116.  An  appearance  by  plaintiff  for  defendant,  omitting  the 
words  "according  to  the  statute,"  is  irregalar.  Cod- 
rington  ▼.  Curlewii,  9  Doml,  968. 

116.  It  is  only  where  the  writ  of  summons  has  been  persoiully 
served,  that  the  i^aintifF  can  enter  an  appearance  for 
the  defendant :  where  it  was  left  for  the  defoidant  at 
his  dwelling  house,  and  his  attorney  afterwards  pro- 
duced the  copy  left,  and  promised  to  enter  an  i^ppesr- 
ance,  but  fUled  to  do  so,  the  court  refused  to  aHow  the 
plaintiff  to  enter  it  for  him.  RusieU  ▼.  Lowe,  t  Dowl. 
N.  C,  233.  But  where  the  defendant  himself  canie  to 
the  plaintiff's  attorney  with  the  copy  of  the  writ  in  his 
hand,  the  court  allowed  it.    Attvn  v.  Qreathead,  Id.  547 . 

118.  The  affidavit  for  leave  to  enter  an  appearance  for  the  de- 
flendant,  after  nulla  bona  returned  to  a  distringas,  must 
state  that  no  appearance  has  been  entered.  Reed  ▼. 
Pwd,  12  Law  J.  249.  qb,  2  Dmol.N,  C.  944. 

118.  Where  the  sheriff  served  the  distringas,  but  returned 

nuUa  bona,  Pstteson,  J.  held  it  to  be  a  case  vrithin  the 
act,  and  allowed  the  plaintiff  to  enter  an  appearance  for 
the  defendant.    James  v.  Lawrie,  2  Dowl.  N,  C.  334. 

119.  The  court  will  not  compel  the  sheriff's  officer  to  make  an 

affidavit  of  the  efforts  he  made  to  execute  a  distringas. 
Raymond  v.  Smith,  2  DowL  N.  C.  343 

120.  The  court  will  not  grant  a  distringas  for  the  purpose  of 

proceeding  to  outlawry,  against  a  peer,  Snape  v.  Earl 
of  mOdegrave,  12  Law  J,,  99,  qb.  2  Dowl.  N.  C.  401. 
Taylor  v.  Ld.  Stuart  de  Rotksay,  2  Dowl.  N,  C,  121,  or 
meml>er  of  the  House  of  Commons.  See  Cassidy  v. 
Stewart,  9  Dowl.  366,  10  Law  J.,  57,  cp. 

120.  It  must  appear  by  affidavit  that  attempts  have  been  made 
to  serve  the  ddiendant  with  the  writ  of  summons,  and, 
if  his  residence  be  unknown,  that  endeavours  have  been 
made  to  find  it.    Nugee  v.  Swirtford,  9  Dowl.  1038. 

120.  Where  the  defendant  is  abroad,  facts  must  he  shown  by 
affidavit,  from  which  it  may  fairly  be  inferred  that  he  is 
there  for  the  purpose  of  avoiding  his  creditors.  Round 
v.  Brown,  1  Dowl.  N.  C.  860. 

122.  One  of  the  consequences  of  outlawry  is,  that  the  outlaw 
cannot  irfterwards  sue  in  any  action*  or  take  any  other 
proceeding  at  law  or  in  equity  for  his  advantage.  But 
he  may  take  proceedings  to  protect  himself  from  the 
wrong^l  suit  or  proceedings  of  others ;  as  for  instance. 
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he  may  move  to  set  aside  proceedings  against  him  for 
ureguhirityk  or  the  like.  This  was  decided  by  Wight- 
man,!,  in  Walker  Y.  Thelluton,  1  Dowl,  N.C.  277,  U 
Law  J.,  14,  qb,  and  by  Williams,  J.  upon  another  occa- 
sion between  the  same  parties.  1  DoivL  N,  C.  578. 
These  cases  are  seemingly  doubted  by  Patteson,  J.  in  the 
subsequent  case  of  Bum  v.  Manning,  12  Law  /.,  4,  qb, 
where  however  his  lordship  ruled  that  the  defendant 
having  obtained  a  rule  niH  to  set  aside  a  warrant  of 
attorney  to  seeure  an  annuity,  and  judgment  thereon, 
on  the  ground  of  »  defect  in  the  memorial,  before  out- 
lawry on  the  judgment  was  perfected  against  him,  he 
might  after  the  outlawry  was  completed  proceed  to  make 
his  rule  absolute. 
123.  Where  the  return  to  a  special  capias  uilagatum  was  bad, 
the  inquisition  finding  that  various  lands  of  the  defend- 
ant were  in  the  possession  of  several  individuals^  with, 
out  naming  them, — ^the  court,  upon  the  application  of 
the  creditor  and  the  sheriff,  quashed  the  return.  Engler 
v.  Annesley.  1  Dcwl.  NX.  186. 

123.  Where  the  ca,  m.,  for  the  purpose  of  proceeding  to 

outlawry  upon  final  process,  was  made  returnable  imme- 
diate, instead  of  having  15  days  between  the  teste  and  re- 
turn, the  court  refuscad  to  set  it  aside,  but  left  the  party 
to  his  remedy  by  writ  of  error.  Sami^ord  v.  Wyatt,  2 
Dowl.  N,  C.  2. 

124.  On  setting  aside  an  outlawry  on  payment  of  costs,  the 

court  will  not  by  their  rule  limit  any  time  for  the  pay- 
ment of  costs.    Bennett  v.  Oardiner,  2  DowL  N^C.  50. 

125.  Capias.]  The  words  "  about  to  quit  England,"  instat.  1  &  2 

Vict.  c.  110,  s.  3,  do  not  confine  the  procealing  by  capias 
to  persons  domiciled  in  this  country,  but  extend  to  per- 
.  sons  permanently  residing  elsewhere,  and  in  this  country 
merely  for  a  temporary  purpose.  Lamond  v.  Eife,  12 
Law  /.,  12,  qb.  But  a  captain  of  a  steam  ship,  regu- 
larly trading  between  an  English  port  and  Hamburgh, 
being  about  to  depart  on  one  of  his  regular  voyages,  is 
not  a  person  "  about  to  quit  England,"  within  the 
meaning  of  the  act.  Atkinson  v.  Blake,  1  Dowl.  N.  C. 
849. 

125.  That  section  is  also  confined  to  cases  where  the  applica- 
tion is  madehefore  judgment;  and  therefore  a  judge 
cannot  make  such  an  order  upon  a  sci.  fa.  to  revive  a 
judgment.  Agassiz  et  ux.  v.  Palmer,  3  Dowl.  N.  C.  18, 
12  Law  J.,  245,  cp. 

125.  The  application  for  an  order  to  arrest  a  defendant  under 
that  section,  must  be  made  to  a  judge  at  chambers  ;  the 
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court  have  no  authority  to  entertain  it.  Banetty. 
Cnw,lDewLN,C.1U. 
134.  Fitteton,  J.  ii  leported  to  have  holden,  that  a  copioi  nay 
be  gianted  againBt  an  attorney  who  is  about  to  quit 
£n{^d ;  for  the  reason  of  his  pavilege,  namdy,  his 
attendance  on  the  court  of  which  he  is  an  officer,  does 
not  apply  in  such  a  case.  Thumuon  v.  Jfoore,  1  DowL 
N.C.  283. 

145.  An  affidavit  to  hold  to  bail  on  an  account  stated,  thst 

the  defendant  is  indebted  to  the  plaintiff  in  a  cer- 
tain sum  "  upon  and  for  the  balance  of  accounts*'  be- 
tween them,  without  stating  the  subject  of  theaccoant 
on  the  part  of  the  plaintiff,  was  holden  bad.  Jones  ▼. 
ColUni,  6  Dowi.  526.  But  where  it  was  '*upon  the  ba- 
lance of  accounts  for  goods  sc»ld  and  delivered  by  this  de- 
ponent to  the  said  J.  M.  D.  and  at  his  request."  it  vns 
holden  sufficient.  Kmrick  v.  Davit,  1  Dowl,  N,C.  347, 
9  Meet.  9l  Hr.22, 

146.  That  part  of  the  affidavit  shewing  that  the  defendant  is 

about  to  quit  England,  may  be  stated  upon  infimnstioD 
and  belief,  if  the  deponent  state  the  name  and  descrip- 
tion of  the  person  from  whom  he  has  had  his  infoims- 
tion.  Gibbont  v.  Spalding,  U  Meet.  &  fV.  173. 

147.  The  affidavit  for  a  capiat  must  be  made  recently  before 

the  application ;  otherwise  the  judge  cannot  be  satisfied 
that  the  state  of  facts  therein  described  still  cziitSi 
Where,  however,  it  was  actually  svrom  before  the 
making  of  the  order,  but  by  mistake  was  not  ^en  laid 
before  the  judge  for  his  signature,  and  was  not  in  fact 
signed  by  him  until  after  the  capiat  was  sued  out,  and 
the  defendant  arrested :  the  court  set  aside  the  order, 
and  discharged  the  defendant.  BUI  v.  Bament,  8  Meet. 
kJV.3n. 

155, 160.  Where  ^ere  was  a  variance  between  the  oyuu  and 
the  order,  as  to  the  sum  for  which  the  defendant  was  to 
be  holden  to  bail,  the  order  being  for  422i.,  and  the 
writ  and  indorsement  thereon  for  422^  ISs.  4d.,  the 
court  allowed  the  writ  and  indorsement  to  be  amended 
on  payment  of  costs.  Plock  v.  Pacheco,  9  Afaes.  4r  ^.  343. 

160.  So,  where  the  affidavit  was  at  the  suit  of  W.  B.  junior  (his 
father  being  of  the  same  name,  and  residing  at  the  ssmc 
place,)  but  in  the  coptos  the  word  junior  was  omitted, 
the  court  allowed  the  writ  to  be  amended,  on  payment 
of  costs.  BiUon  v.  Clapperton,  12  Law  /«,  107,  er.,  1 
Dowl.  N.C.  386. 

160.  So,  where  the  captor  rightly  described  the  plaintiff  as  the 
public  officerof  the  Western  District  Banking  Compsny, 
but  in  the  affidavit  he  was  described  as  the  public 
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officer  of  the  Western  District  Banking  Company  for 
Devon  and  Cornwall,  and  a  rule  rUsi  was  obtained  to 
rescind  the  judge's  order  and  discharge  the  defendant 
on  the  ground  of  this  variance  :  the  court  discharged 
the  rule  without  costs,  upon  filing  another  affidavit, 
omitting  the  words  "  for  Devon  and  Cornwall."  Rich- 
ards V.  Ditpraile,  1 1  Late  J^  108,  ex,  1  DowL  N»C.  384. 
161^  Upon  moving  to  rescind  the  judge's  order  and  discharge 
the  defendant,  the  affidavit  on  which  the  order  was  made 
should  be  brought  before  the  court  or  judge ;  Needhatn 
v.  Bristowe,  4  Man.  &  Gr.  262.  Heath  y.NesbUt,  1 1  Meee, 
&  ^.  176,  2  DowL  N,C.  1041- ;  unless  perhaps  in  cases 
where  the  defendant  does  not  seek  to  contradict  the 
facts  therein  stated.  Per  Creswell,  J.  in  Needfiam  v. 
Bristowe.  But  the  plaintiff,  in  shewing  cause,  is  not 
confined  to  that  affidavit,  but  may  use  fresh  affidavits,  if 
he  wish  it.    Gibbons  v.  Spalding,  1 1  Mees.  &  W.  1 73. 

163.  A  barrister  is  not  privileged  from  arrest  in  returning 

from  his  attendance  at  petty  sessions,  not  being  retained 
to  go  there,  although  when  there  he  was  engaged  to 
defend  a  person  charged  with  an  assault.  Newton  y. 
Constable,  2  Ad.  &  El.  N.C.  157. 

164.  An  attorney,  party  in  a  cause  in  which  a  motion  was 

about  to  be  made  in  court,  left  his  private  residence  with 
intent  to  call  at  his  office  for  some  papers,  but  on  the 
way  to  his  office  he  was  arrested  under  a  ca.  sa. :  the 
court  ordered  him  to  be  discharged,  holding  that  he  was 
privileged  from  arrest  bo£h  as  purty  in  the  cause,  and 
as  attorney  in  the  motion.  Williams  v.  Webb,  12  Law 
/.,  89,  cp.  2  DowL  N.C.  660. 

170.  Bail  Bend.l  The  plaintiff,  by  declaring  in  chief,  does  not 
now  waive  his  right  of  proceeding  against  the  sheriff  or 
upon  the  bail  bond.  R,  v.  Sh.  of  Montgomeryshire, 
1  Dowl  N.  C,  388.  1]  Jjaw  J.,  109,  ex.  And  the  same 
although  he  deliver  the  issue  and  give  notice  of  trial. 
Belts  V.  Smyth,  2  Ad.  8f  El.  N.  C.  1 13. 

170.  Where  bail  above  is  not  put  in  in  time,  and  the  plaintiff 
elects  to  proceed  upon  the  bail  bond,  he  must  still  pro- 
ceed in  theor^nal  action ;  for  tbecapitu  not  being  process 
in  the  action,  but  merely  sued  out  for  the  purpose  of 
securing  that  the  defendant  shall  be  forthcoming  when 
the  amount  of  the  debt  shall  be  ascertained,  the  bail  bond 
is  merely  security  for  the  payment  of  the  debt  which  may 
be  found  to  be  due,  in  case  the  defendant  absconds  and 
does  not  put  in  and  justify  bail  above.  Ede  v.  ColUng- 
ridge,  l2  Law  /.,  247,  ex.     11  Mees.  8f  W.  61. 

173.  In  moving  to  set  aside  regular  proceedings  on  a  bail  bond 
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at  the  instance  of  the  defendant  in  the  original  action, 
it  is  not  necessary  that  there  should  be  an  affidavit  of 
merits,  as  formerly,  as  the  reason  ifor  the  rule  on  that 
subject  has  ceased  ;  for  now  the  plaintiff  may  proceed  in 
the  action,  notwittistandingbail  be  not  perfected  iatime. 
and  the  bail  is  merely  'by  way  of  security,  in  case  the 
defendant  should  abscond.  Id. 
175.  Where  a  defendant,  arrested  byjorder  upon  hcapiaSt  depo- 
sits money  with  the  sheriff  in  lieu  of  bail,  and  Ms  to 
put  in  bail  in  due  time,  the  plaintiff  is  entitled  to  take 
the  money  out,  without  waiting  for  the  final  determina- 
tion of  the  suit,  since  the  statute  1  &  2  Vict.  c.  110,  in 
the  same  manner  as  before  it.  Tuton  ▼.  Gale,  1  Doitl. 
N.  C.  383. 

S03.  Bail.}  Where  the  ca.  ta.  to  fix  bail,  was  indorsed  "nm 
ett  inventus,"  but  the  defendant,  knowing  of  it,  went  to 
the  sheriff's  office,  and  surrendered  himself,  and  he  vas 
thereupon  detained  and  sent  to  the  sheriff's  prison :  it 
was  holden  that  the  sheriff  had  done  rightly,  and  was 
entitled  to  the  poundage  from  the  plaintiff.  Magrunf 
et  al.  y.  Monger,  12  Law  J.  306,  qb, 

217.  Proceedingt  against  Traders.']  Where  a  party  having  ob- 
tained an  award  for  a  sum  of  money  against  another, 
gave  him  notit«e  under  stat.  1  &  2  Vict.  c.  110,  s.  H, 
and  a  bond  was  accordingly  given  with  sureties:  the 
court  held  that  this  did  not  prevent  the  former  party 
from  proceeding  to  enfbrce  the  payment  of  the  sam 
awarded  by  attachment.  MendeU  v.  Tyrrell,  I  DwA. 
N.  C.  453. 

217.  Where  the  defendant,  having  rendered  in  discharge  of  his 
sureties,  moved  to  have  the  bond  delivered  up  to  be  can- 
celled: the  court  refused  the  rule,  saying  that  they 
might  as  well  be  asked,  in  an  ordinary  case,  to  order  a 
bond  to  be  delivered  up  on  an  affidavit  that  the  condi- 
tion had  been  performed.  Ridler  v.  ChapeUotc,  1  Dmci. 
N.  C.  637. 

220.  Removal  of  Causes,"]  The  affidavit  to  move  for  leave  to 
sue  out  execution  upon  a  judgment  of  the  coort  of 
Common  Fleas  at  Lancaster,  should  pursue  the  langiage 
of  Stat.  3  &  4  W.  4,  c.  62,  s.  31,  and  be  intituled  in  the 
superior  court.  Wigden  v.  Birt,  1  Dowl.  N.  C.  93, 372, 
9  Mees.  ^  W.  60. 

222.  Declaration.]  Upon  process  describing  the  plaintiff  to  be 
"  executor,"  but  not  that  he  sued  out  as  such,  a  decb- 
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ration  in  his  own  right  was  holden  regular.  Free  v. 
White,  1  Dowl,  N.  C.  586. 
222.  An  objection  that  the  declaration  varies  from  the  process 
in  the  cause  of  action,  is  not  waived  by  the  defendant's 
taking  the  declaration  out  of  the  office.  Driver  v.  Har- 
rUon,  3  Dowl.  N.  C.  72. 

224.  As  to  striking  out  counts,  where  a  declaration  contains 

two  or  more  counts  for  the  same  cause  of  action, — See 
Bleaden  v.  Rupallo,  9  Dowl.  857,  Deere  v.  Ivey,  12  Law 
J.,  132,96,  Temperley  v.  Brown,  1  Dowl,  N.C.  310, 
Arden  v.  Pullen,  Id.  612,  Blyth  v.  Shepherd,  Id,  880. 

225.  228.  The  plaintiff  has  the  whole  of  the  next  term  after 

appearance,  to  declare,  whether  the  appearance  be  en> 
tered  in  term  or  vacation ;  and  judgment  of  non  pros 
cannot  be  signed  before  the  end  of  that  next  term. 
Foster  v.  Pryme,  8  Mees.  8f  W.  664. 

226.  Where  the  notice  was  of  a  declaration  in  debt,  and  the 

declaration  and  writ  were  in  assumpsit,  it  was  holden 
that  the  objection  was  not  waived  by  the  defendant's 
taking  the  declaration  out  of  the  office.  Heywood  v. 
Fayrer,  1  Dowl.  N.  C.  256. 

226.  If  there  be  any  doubt  as  to  the  validity  of  the  notice  given, 

or  whether  any  has  been  given,  if  the  plaintiff  afterwards 
wish  to  sign  judgment  as  for  want  of  a  plea,  he  must  do 
so  at  his  peril ;  the  court  will  not  assist  him  by  giving 
any  leave  to  do  so.    SpriggvM  v.  White^  9  Dowl,  1000. 

227.  Pcaiiculars  of  Demand.']  Giving  credit  in  particulars  of 

demand  for  a  sum  of  money  paid,  has  the  same  effect  as 
a  plea  of  payment  of  that  sum,  except  that  it  cannot  be 
deemed  an  admission  by  the  defendant  of  any  of  the  items 
in  the  account.     Ooatley  v.  Herring,  12  Law  J.,  32,  cp. 

229.  Non  pros.]  Where  a  wrong  person  was  served  with  decla- 

ration* and  she. entered  an  appearance  thus  "  P.  M.  sued 
as  S.  M.,"  and  demanded  a  declaration ;  her  attorney 
was  then  informed  that  it  was  S.  M.  and  not  P.  M.  that 
was  intended  to  be  sued,  but  he  persisted  in  treating  it 
as  an  action  against  P.  M.,  and  signed  judgment  of  non 
pros :  Coleridge,  J.  set  aside  the  judgment  with  costs. 
Walker  v.  Midland,  3  Dowl.  N.  C.  159. 

230.  Where  a  regular  judgment  of  non  pros  was  set  aside  upon 

payment  of  costs,  this  was  holden  to  mean  costs  of  the 
judgment,  and  of  resisting  the  application  to  set  it  aside ; 
and  that  where  the  defendant's  attorney  refused  to 
attend  a  peremptory  appointment  to  tax  the  costs,  the 
master  might  tax  them  at  the  nominal  sum  of  3s.  4d., 
and  upon  tender  of  that  sum,  the  plaintiff  might  treat 
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the  judgment  as  set  aside,  and{>roceedtD  triaL     Chritiie 
V.  Tlomyiftm^  1  DatoL  N.  C.  593. 

■231.  Ckamfct  of  VemseJ}  Where  an  actioaapon  a  wsitten  agree- 
ment, not  under  seal,  to  peifann.  a  oertaiB  work  in  the 
ootinty  of  L»  vftm  brought  else^x^iere :  the  ooort  held 
that  the  defendant  might  move  to  change  the  venue 
upon  the  common  affidavit,  and  seemed  to  think  that 
the  exception  as  to  actions  on  wiitten  instnimdnts  was 
confined  to  actions  on  specialties,  and  on  biDs  of  ex- 
change and  promissory  notes.  Mimdel  v.  Sted,  6  Men. 
Sf  fV,  640, 12  Law  J.,  91.  ex.  But  it  cannot  be  changed, 
on  the  common  affidavit,  in  an  action  on  an  award 
under  seal.    Martin  ▼.  Daws,  12  Law  /.,  472,  ear. 

232.  The  court  refused  a  rule  to  bring  back  the  venue*  without 
the  usual  undertakmg,  in  an  action  by  assignees  of  a 
bankrupt,  although  it  was  sworn  that  allowing  the  venue 
to  remain  would  occasion  delay  in  winding  up  the 
aiEurs  of  the  bankrupt.  Nidwiatm  eL  al.  ▼.  AUcroft,  12 
Law,  /.,  45  ex. 

i233.  Where  there  was  an  undertakii^togtve  mateiial  evidcBoe 
in  the  county,  it  was  holden  that  it  was  ineombent  upon 
the  plaintiif  to  prove  at  the  trial  that  the  matter  of  such 
evidence  arose  v^ithin  the  county.  Brwie  ▼.  Thompaon^ 
II  Law  J.,  I3\s  qb. 

236.  In  an  action  to  try  the  right  of  defendant  as  pound  keeper 
of  apoundin  Surrey  to  certain  fees,  the  plaintiff  laid  the 
venue  in  London,  but  moved  to  change  the  venue  to 
Surrey,  as  his  witnesses  lived  there,  and  a  jury  of  Surrey 
would  understand  a  rund  matter  such  as  this,  better 
than  a  jury  of  London :  Williams,  J.  refused  the  motion, 
as  the  plaintiff  had  it  in  his  power  to  lay  the  venue  in 
Surrey,  in  the  first  instance,  if  he  wished  it.  F^e  v. 
Bou^ld,  2  DowL  N.  C.  705. 

^6.  Where  the  venue  was  changed  from  Bristol  to  Berks,  upon 
the  common  affidavit,  but  at  the  assuEes  the  cause  was 
made  a  remanet ;  the  plaintiff  applied  to  have  it  changed 
to  Middlesex,  on  the  ground  that  one  of  his  witnesses 
was  so  ill  that  he  was  likely  to  die  before  the  next 
assizes,  and  obtained  the  rule  upon  payment  of  all  costs 
to  be  thereby  incurred  by  the  defendant  beyond  what  it 
would  cost  him  to  try  in  Berks;  the  plaintiff's  witness 
however  died  before  the  cause  could  be  tried  in  Middle- 
sex, and  the  defendant  then  moved  to  change  the  venue 
back  to  Berks :  but  the  court  refused  this,  except  upon 
the  terms  of  the  defendant  paying  any  costs  whicfa  might 
thereby  be  occasioned  to  the  plaintiff.  Webb  v.  BuUteS^, 
2  Dowl.  N.  C,  900. 
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239  Cfmsolidaiion  of  AcHons.'\  Three  several  actions  were 
brought  agunst  three  obtigors  on  a  joint  and  several 
bond,  conditioned  for  the  good  conduct  of  the  mana- 
ger of  a  jomt  stock  banking  com|>any :  the  court,  upon 
applicatton  of  the  defendants,  ordered  that  the  plaintiflf ' 
might  s^ect  which  of  the  three  actions  he  woald  pro- 
ceed in,  and  that  proceedings  in  the  other  two  should 
be  stayed  until  the  trial  of  that  one ;  but  that  the 
plaintiff  should  not  be  bound  by  the  event  of  the  first 
trial,  or  prevented  from  proceeding  in  the  others  after- 
wards, if  he  then  should  think  fit.  Anienon  et  al,  r. 
Toufgood,  I  Ad.  4r  SI,  N.  C.  245. 

239.  So  where  five  separateactions  were  brought  on  five  distinct 

guaranties  of  £50  each,  to  secure  the  payment  of  £25(h 
from  M.  to  the  national  provincial  bank  of  England^, 
a  judge  at  chambers  stayed  the  proceedings  in  four  of 
them,  the  defendants  undertaking  to  be  bound  by  the 
verdict  in  that  one,  if  it  should  be  to  the  satisfaction  of 
the  judge  who  should  try  the  cause,  and  the  plaintiff  to 
be  at  liberty  to  open  the  rale  after  plea,  on  the  ground 
that  the  issue  would  not  decide  the  merits  in  the  other 
actions :  the  court  held  this  to  be  a  proper  order.  Sharp 
V.  Lei^bridge  et  al,  4  Man,  B^  Gr,  37,  1 1  Lok  /.,  189,  cp. 
299.  In  two  actions  between  the  same  parties  on  two  several 
bills  of  exchange,  the  court  consolidated  them,  even 
after  issue  joined  and  notice  of  trial  given,  upon  pay- 
ment by  the  defendant  of  the  costs  of  the  second  action,  • 
up  to  the  time.  Booth  v.  Paifne,  I  Dowl.  N,  C  348». 
1 1  Law  /.,  256,  ex, 

240.  Inspection  of  Books,  ^c]    The  usual  limited  inspection 

of  the  court  rolls  of  a  manor,  was  ordered  to  he  given 
to  a  devisee  of  a  rent  charge  on  certain  copyholds  of  the 
manor,  although  he  himself  was  not  a  copyholder.  Exp, 
Barnes,  2  Dowl,  N.  C»  20. 

245.  Discontimtance.']  V/h&re  the  plaintiff  took  a  step  in  the 
cause,  after  the  defendant  had  given  him  notice  under 
the  insolvent  act,  it  was  holden  that  he  could  not  after- 
wards discontinue  the  action,  without  payment  of  costs. 
Ford  V.  Stock,  1  DotDl,  N,  C.  763. 

245.  Security  for  costs.']    The  defendant  in  an  ordinary  action, 

by  giving  notice  of  trial  by  proviso,  does  not  become 
such  an  actor  in  the  suit  as  to  render  him  liable  to 
give  security  for  costs.  Ford  v.  Stock,  1  Dowt.  N.  C, 
763,  supra.    See  Doe  v.  Breod,  Id.  857,  infra. 

246.  Where  a  private  in  the  East  I  ndia  Company's  service,  whilst 
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abroad,  brought  an  action  in  this  country,  the  court 
refused  to  stay  proceedings  until  he  should  give  security 
for  costs,  although  it  was  stated  to  be  the  custom  of 
the  company  to  enlist  their  soldiers  for  life,  and  not  to 
allow  them  to  return  to  this  country,  unless  discharged. 
Gancood  v.  Bradtmm,  9  Dowl,  1031. 

249.  Where  a  defendant  in  ejectment  went  to  reside  in  Scot- 
land in  Bfay,  after  issue  joined,  and  the  lessor  of  the 
plaintiff  allowed  him  to  move  for  judgment  as  in  case 
of  a  nonsuit  in  November,  and  to  give  notice  of  trial  by 
proviso,  in  February  :  it  was  holden  that  the  plain- 
tiff was  too  late  to  apply  for  security  for  costs  in 
the  Easter  term  following.  Doe  v.  Brood,  I  Dowi.  N,  C. 
857. 

251.  After  the  master  had  fixed  the  amount  of  the  security, 
the  court  refused  to  interfere  to  reduce  it.  French  v. 
MatOe,  4  Man.  8f  Gr.  107. 

251.  Where  upon  a  motion  that  a  plauitiff.  residing  out  of  the 
country,  should  give  security  for  costs,  it  appeared  that 
he  had  already  obtained  judgment  against  the  defendant 
in  another  action  for  £20,000,  which  remained  unsatis- 
fied ;  the  court  discharged  the  rule,  upon  the  plaintiffs 
undertaking  to  allow  any  costs  he  might  be  liable  to  in 
the  present  action,  to  be  set  off  against  the  judgment. 
Brittowe  v.  Needham,  2  DowL  N,  C.  658. 

251.  Upon  a  motion  to  discharge  a  rule  for  security  for  costs, 

on  the  ground  that  the  plaintiff  had  returned  to  this 
country,  permanently  to  reside  here,  and  the  affidavit 
of  this  appeared  to  be  made  by  a  cleric  to  his  attorney: 
VHghtman,  J.  refused  the  rule  on  this  account,  saying 
that  the  affidavit  should  have  been  made  by  the  plain- 
tiff himself.     Thrasher  ▼.  Buth,  2  DmcL  N.C.51. 

252.  Particulars  of  Demand.']    Where  the  particulars  annexed 

to  the  record  were  for  £4  I9s,  on  an  account  stated, 
and  the  under  sheriff  refused  to  receive  evidence  of 
money  lent,  and  nonsuit  the  plaintiff:  the  court  set 
aside  the  nonsuit,  it  appearing  that  in  the  particulan 
delivered  with  the  declaration,  there  was  a  daim  for 
money  lent.    Ripper  v.  IValton,  1  DowL  N.  C  344. 

253.  The  court  will  not  order  particulars  In  trespass,  merely 

upon  the  defendant's  affidavit  that  he  does  not  know 
the  grievances  intended  to  be  relied  on ;  some  special 
grounds  must  be  stated.  Horlock  t.  Lediard^  12  Law  /., 
33,  ex.  2  DowL  N.  C.  277. 
253.  Where  the  defendant  pleaded  not  guilty  "  by  statute," 
the  court,  upon  the  plaintiff's  affidavit  that  he  could 
not  discover  the  statute,  ordered  that  the  defendant 
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should  point  it  out,  otherwise  the  words  "  by  sta- 
tute," should  be  struck  out  of  the  musiii  of  the  plea. 
Coy  V.  Ld.  F9rresier,  9  Dowl.  770. 

253.  Where  in  particnlars  of  set  off,  the  defendant  claimed  a 

set  off  for  the  plaintiff's  dishonoured  acceptance  due  in 
August,  and  it  turned  out  to  be  a  dishonoured  bill  due 
in  August,  which  the  plaintiff  had  indorsed  to  the 
defendant :  the  court  held  that  the  plaintiff  could  not 
have  been  misled  by  the  variance,  and  that  it  was  there- 
fore immaterial.  Panmu  v.  Hllson,  I  DowL  N.  C.  181. 
1 1  Law  /.,  10,  cp. 

254.  Where  the  plaintiff  gives  credit  in  his  particulars  for  a 

payment,  it  is  the  same  in  effect  as  if  the  payment 
were  pleaded,  except  that  it  shall  not  be  deemed  any 
admission  on  the  part  of  the  defendant  of  the  other 
items  in  the  account.  Goatley  v.  Herring,  12  Law  /.» 
32,  cp. 
254.  Under  a  particular,  on  a  count  for  work  and  labour,  for 
one  quarter's  work,  it  was  holden  that  the  plaintiff  might 
recover  for  a  month's  wages.  Hurcum  v.  Stericker  et  al. 
2  Dcwl.  N.  C.  524,  12  Law  /.,  17,  ex. 

254.  Where  a  declaration  contained  two  counts  on  two  pro- 

missory notes  for  50/.  each,  and  a  count  on  an  account 
stated,  and  the  particulars  were,  that  the  i^aintiff 
sought  to  recover  50/.  on  the  note  in  the  first  count 
stated,  and  50/.  on  the  note  in  the  second  count,  for 
the  recovery  whereof  he  would  avail  himself  of  all  or 
any  part  of  the  declaration ;  and  no  evidence  was  given 
of  the  notes,  but  the  plaintiff  merely  proved  an  admis- 
sion of  the  defendant  that  he  was  indebted  to  him  in 
100/.:  the  court  held  that  under  these  particulars,  this 
evidence  could  not  be  given  in  support  of  the  count 
on  the  account  stated.  Roberts  v.  Elsworth,  2  Dowl. 
N.  C.  456. 

255.  Staffing  proceedings. 1  In  practice,  it  is  very  usual  for  the 

defendant  in  an  action  to  consent  to  a  judge's  order  to 
stay  proceedings  upon  payment  of  debt  and  costs  on  a 
certain  day,  or  by  instalments,  upon  the  terms  of  the 
plaintiff  bdng  at  liberty  to  sign  judgment  in  case  the 
debt  and  costs  shall  not  then  be  paid;  and  a  judge's 
order  is  dravm  up  accordingly.  Such  consent  is  not 
deemed  in  substance  a  cognovit,  and  therefore  does  not 
require  to  be  attested,  nor  does  it  require  a  stamp.  Bray 
V.  Manaon,  8  Mees.  Sf.  W.  668.  Baker  v.  Flower,  Id, 
670.  Thorn  et  al.  v.  Neal,  2  Ad,  8f  El,  N.  C.  726. 
258.  In  debt  on  replevin  bond,  the  court  stayed  the  proceed- 
ings upon  payment  of  the  single  value  of  the  goods* 
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double  costs  in  the  replevin  suit  (which  now  would  be 
costs  as  between  attorney  and  cHent,  see  stat.  5  &  6 
Vict.  c.  97,  8.  1,)  and  the  costs  of  the  application. 
Meyen  v.  Lockwood  et  al.  11  Law  J.,  47,  qb, 

259.  Wheie  an  ejectment  was  brought  in  the  Common  Pleas 
for  a  forfeiture,  and  an  application  was  made  to  stay 
the  proceedings  in  it  on  the  ground  that  another  eject- 
ment for  a  forfeiture  between  the  same  parties,  to  re- 
cover the  same  premises,  was  pending  in  the  court  of 
Queen's  Bench  :  the  court  refused  to  interfere,  as  the 
acts  of  forfeiture  appeared  to  be  distinct,  and  occurred 
at  different  times.     Doe  v.  Gustard,  2  Dowl.  N.  C,  615. 

261.  A  rule  nisi  to  stay  proceedings  in  ejectment,  until  the 
costs  of  a  former  ejectment  be  paid,  was  discharged,  on 
the  lessor  of  the  plaintiff  swearing  that '  his  present 
claim  was  not  founded  on  the  same  title  previously 
litigated,  although  he  did  not  state  under  what  title  he 
now  claimed.    Doe  v.  Bennett  et  ttx.  9  Dowl.  1012. 

261.  Where  several  successive  ejectments  are  brought  for  the 
same  property,  though  none  of  them  are  tried,  the 
court  will  stay  the  proceedings  in  a  subsequent  eject- 
ment until  the  costs  of  the  former  actions  are  paid. 
Doe  V.  StandUh,  2  Dowl.  N.  C.  26. 

261.  Where  several  ejectments  had  been  brought  unsuccess- 
fully by  a  party,  and  another  ejectment  was  brought  as 
upon  a  vacant  possession,  and  judgment  and  execution 
obtained  by  a  person  appearing  to  cldm  under  him, — 
the  court  set  aside  the  judgment  and  execution,  and 
ordered  the  further  proceedings  in  the  action  to  be 
stayed  until  the  costs  of  the  former  actions  were  paid. 
Harvey  v.  Baker,  2  Dowl.  N.  C.  75. 

264.  In  an  action  for  a  debt  in  the  court  of  Queen's  Beodi» 
tried  before  the  undersheriff,  where  the  plaintiff  reco* 
vered  under  40s.,Wightman,  J.  refused  to  stay  the  pro- 
ceedings on  payment  of  the  amount  of  the  veidict 
without  costs,  although  the  debt  might  have  been  sued 
for  in  the  county  court;  the  statute  43  £3.  c.  6,  s.  2, 
which  enables  a  judge  at  nisi  prius  to  certify,  in  order 
to  deprive  a  plaintiff  of  costs  in  such  a  case,  does  not 
extend  to  trials  in  inferior  courts,  and  this  motion  if 
granted  would  have  the  same  effect.  Salmon  v.  7^- 
tnan,  2  Dowl.  N.  C.  977.  12  Law  J.,  268,  qb, 

264.  Where  an  affidavit,  to  stay  proceedings  in  an  action  for 
U.  5s.  stated  that  the  defendant  was  served  vdth  the 
writ  in  the  county  of  M.  where  he  and  the  plaintiff  were 
then  residing,  and  within  the  jurisdiction  of  a  county 
court  to  which  the  defendant  was  liable  to  be  sum- 
moned :  this  was  holden  insufficient,  as  not  showing 
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that  the  defendant  was  resident  there  at  the  commence- 
ment of  the  action.  Bowling  y.  Powell,  2  DowL  N,  C. 
1025.  12  Law  J.,  295,  ex, 
264.  Where  a  fiat  in  bankruptcy  was  annulled  by  consent  of 
the  creditors,  and  the  bankrupt  brought  an  action  of 
trover  against  the  official  assignee  to  recover  possession 
of  his  books  ;  pending  this  action  a  second  fiat  issued, 
and  the  same  person  was  appointed  official  assigned 
the  court  stayed  the  proceeding  in  the  action,  at  the 
instance  of  the  defendant,  upon  his  paying  the  plaintiff*  &- 
costs  up  to  the  date  of  the  second  fiat.  Ouchterlony  v. 
Gibson,  3  Dowl,  N,  C.  1. 

266.  Oym:"]  A  party  craving  oyer,  is  not  entitled  to  a  copy 
of  an  indorsement  on  the  deed,  which  was  made  after 
the  deed  vns  executed,  although  it  be  admitted  that  it 
may  be  such  as  to  alter  the  effect  of  the  deed.  Smith 
V.  Goldsworthy,  1  Dowl,  N,  C.  288. 

268.  Interpleader.']  Where  a  factor  became  bankrupt,  and  his 
assignee  sued  f  )r  the  price  of  goods  sold  by  him,  and  a 
third  party  claimed  the  produce  of  the  goods  as  being; 
the  consignee  of  them :  the  court  held  the  defendant 
to  be  entitled  to  the  benefit  of  the  interpleader  act. 
Johnson  v.  Shaw,  12  Law  /.,  112,  cp. 

268.  So,  where  a  trustee  under  a  marriage  settlement  lodged 
some  of  the  trust  funds  with  a  banker,  and  afterwarda 
becoming  a  bankrupt,  his  assignee  sued  the  banker  for 
the  amount,  the  bankrupt  at  the  same  time  claiming  it 
as  trustee :  the  court  held  this  to  be  a  case  within  the 
interpleader  act,  and  ordered  an  issue  to  try  whether 
the  money  in  question  was  the  property  of  the  cestui 
que  trust.  Frost  et  al,  v.  Hatfwardetal.,  12  Law  J., 
242  ea?.  2  Dowl.  N,  C.  801. 

268.  But  where  a  sum  was  placed  in  the  hands  of  a  stakeholder^ 
to  abide  the  event  of  an  illegal  race,  and  the  stake  waa 
claimed  by  two  parties,  one  of  whom  brought  an  action 
for  it :  the  court  refused  to  interfere,  saying  that  the 
defendant  Had  a  defence  to  the  action.  Applegarth  y.. 
CoUey,  2  Dowl.  xV.  C.  223. 

270.  The  application  under  the  interpleader  act  must  be  made 
before  plea,  and  the  affidavit  must  shew  it ;  but  if  the 
affidavit  be  defective  in  this  respect,  it  may  be  amended. 
Frost  et  al.  v.  Hayward  et  al.  supra, 

270.  Where  goods  were  delivered  to  a  carrier,  consigned  to  J.S.» 
and  the  assignees  of  J.  S.  and  two  other  parties  claimed 
them,  and  one  of  the  parties  having  brought  trover  for 
them  against  the  carrier,  the  assignees  relinquished  their 
daim ;  afterwards  an  interpleader  order  was  obtained 
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from  a  judge,  that  unless  cause  should  be  shewn  to  the 
contrary,  the  assignees  should  be  barred,  and  ahould 
pay  the  carrier's  costs,  and  the  assignees  having  at- 
tended before  the  judge  for  the  mere  purpose  of  objecting 
to  the  costs,  the  order  was  discharged  ;  afterwards  other 
summonses  were  taken  out,  which  the  assignees  did  not 
attend,  and  ultimately  the  judge  made  an  order  in  thdr 
absence  that  they  should  pay  these  costs  :  the  court  held 
that  the  judge  hadno  authority  to  make  this  order,  as  the 
attendance  of  the  assignees  before  him  for  the  purpose 
of  resisting  an  order  for  costs  only,  was  not  an  appear- 
ance within  the  meaning  of  the  statute.  Gratebrook  et 
al,  V.  Pichford  et  al.  12  Law  J.,  171,  ear.  2  DowL 
N.  C.  248. 

271.  A  party  entitled  to  costs  under  the  interpleader  act,  may 
recover  them  either  in  the  manner  directed  by  that  act, 
or  by  execution  under  stat.  1  &  2  Vict.  c.  110,  s.  18; 
and  if  he  proceed  under  the  latter  act,  he  need  not 
enter  the  order  for  them  upon  record.  CetH  et  aL  ▼. 
Bartlett,  1  Dowl.  N,  C,  928,  93fee*.  ^  W^  840. 

271.  Where  an  interpleader  summons  has  been  heard  at  cham- 
bers, the  court  have  no  jurisdiction  as  to  costs ;  the 
party  must  apply  to  the  judge  before  whom  the  summons 
was  heard.    Burgh  v.  Schqfield,  2  Dowl.  N.  C.  261. 

273.  Plea."]  Where  to  an  action  for  money  lent,  the  defendant 

pleaided  that  in  a  former  action  brought  by  him  against 
the  plaintiff,  the  latter  set  off  the  debt  for  which  this 
action  was  now  brought,  and  in  that  action  the  now 
defendant  recovered  a  veniict :  this  was  holden  not  to 
be  a  plea  of  judgment  recovered,  so  as  to  require  the 
number  of  the  roll,  &c.  to  be  inserted  in  the  marg^  c^ 
the  plea.  Brokenshir  v.  Monger,  9  Mees.  ^  fT.  1 1 1. 
S73.  The  court  will  not  set  aside  a  plea  of  release,  unless  it  be 
made  out  clearly  that  a  fraud  is  attempted  to  be  prac- 
tised upon  the  plaintiff  by  the  release,  and  that  the 
defendant  is  a  party  to  the  fraud.  PfiilUps  et  al.  t. 
ClaggeU,  2  Dowl.  N.  C.  1004. 

274.  Where  to  an  action  on  a  promissory  note  by  payee  against 

maker,  the  defendant  pleaded  that  he  made  it  vrithout 
consideration,  and  that  at  the  time  it  was  agreed  that 
he  should  not  be  called  upon  to  pay  the  same,  when  due, 
if  he  was  unable,  but  that  it  should  be  renewed :  upon 
application  by  the  plaintiff,  shewing  that  this  plea  was 
wholly  false,  the  court  set  it  aside,  as  being  absurd  and 
tricky,  as  well  as  false.  Mitford  v.  Pinden  et  al,,  8  3feef .  ^ 
fF.  611. 
276.  Where>  plea  was  dated  and  delivered  on  the  23rd  October, 
the  court  held  it  to  be  a  nullity,  and  that  the  plaintiff 
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might  sign  judgment ;  but  as,  instead  of  doing  so,  he 
treated  it  as  an  irregularity  merely,  and  moved  to  set  it 
aside,  he  ought  to  have  made  his  application  within 
four  days  after  the  expiration  of  the  time  for  pleading. 
Mills  V.  Brown,  9  Doud,  151. 
278.  Where  ten  days'  time  to  reply  were  given  on  the  24th 
March,  and  the  five  following  days  being  holydays  did 
not  reckon,  Coleridge,  J.  held  that  a  judgment  signed 
on  the  Sth  April  was  not  signed  too  soon.  Liffin  y. 
Pitcher,  1  Dowl.  N.  C.  767,  Qu. 

278.  Where  in  an  action  for  penalties,  an  application  was  made 

for  a  further  time  to  plead,  on  the  ground  that  a  bill 
was  to  be  brought  into  parliament  to  relieve  the  party 
of  the  penalties,  and  that  the  plaintiffs  attorney  con- 
sented not  to  oppose  the  bill :  the  court  refused  to 
interfere.    Grant  v.  Ridley ,  12  Law  J.,  151,  cp, 

279.  To  an  action  by  indorsee  against  indorser  of  a  bill  of 

exchange,  a  plea  that  the  plaintiff  h^d  persuaded  the 
acceptor  not  to  pay  the  bill,  was  hol^en  not  to  be  an 
issuable  plea.  Batesm  v.  Lee,  12  Law  /.,  338,  qb,3 
Dowl.  N.  C.  224. 

279.  In  an  action  of  covenant  on  an  annuity  deed,  a  plea  that 
the  deed  was  made  with  a  view  to  charge  the  annuity 
upon  a  rectory,  contrary  to  stat.  13  £1.  c.  20,  and  made 
for  the  purpose  of  evading  the  statute, — was  holden 
not  to  be  an  issuable  plea,  as  the  statute  avoided  the 
charge  upon  the  benefice  only,  and  not  the  deed  con- 
taining it.    Sloane  v.  Packman,  12  Law  /.,  423,  ex, 

279.  In  an  action  upon  a  bill  of  exchange  against  the  acceptor, 
the  defendant  pleaded  that  he  did  not  accept  the  bill, 
nor  did  the  plaintiff  give  any  greater  value  for  it  than 
10/.,  concluding  with  a  verification, — this  was  holden 
not  to  be  an  issuable  plea.  Myers  v.  Lazarus,  1  DowL 
N.  C.  316. 

279.  Where  the  defendant  pleaded  two  pleas,  which  were  in 
substance  an  answer  to  one  of  the  counts  of  the  decla- 
.  ration  only,  but  in  form  were  pleaded  to  the  whole 
declaration :  the  court  held  that  they  were  not  issuable 
pleas.  Parratt  v.  Goddard  ct  al.,  1  Dowl.  N.  C.  874, 
11  Law  J.,  217,  ex. 

279.  In  an  action  against  a  member  of  a  joint  stock  company, 
which  by  act  of  parliament  might  sue  or  be  sued  in  the 
name  of  their  secretary  or  one  of  the  directors, — a  plea 
that  the  defendant  was  not  secretary  or  a  director  of  the 
company,  and  that  the  promise  was  made  by  him  jointly 
with  the  other  members,  was  holden  not  to  be  an  issu- 
able plea.    Blewett  v.  Gordon,  1 1  Law  J.,  201,  qb, 

279.  But  where  to  an  action  on  an  indenture  of  apprenticeship 
against  the  father  of  the  apprentice  for  breaches  of 
X2 
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coy«nant  by  hU  80n«  the  defendant  pleaded  that  the 
apprentice  was  bound  to  the  plaintifRi  as  co-partners, 
and  that  before  any  breach,  they  had  dissolved  partner- 
ship :  the  court,  without  expressing  any  opinion  as  to  the 
validity  of  the  plea,  held  that  as  it  appeared  to  raise  a  fair 
question  for  argument,  it  was  an  issuable  plea.  LLatfd 
et  al.y,  Blackburn,  11  Lati;/^210, ear,  1  Dowl.  N.C.  647. 

279.  Where  in  an  action  on  a  biD  of  exchange  by  indorsee  against 
the  acceptor,  the  defendant  pleaded  that  the  drawer 
before  and  at  the  time  of  his  indorsing  the  bill  was 
indebted  to  the  defendant,  and  in  order  to  <ieprive 
the  defendant  of  his  right  of  set  off,  and  in  collusion 
with  A,  B,  C,  and  the  plaintiff,  he  indorsed  it  to  A, 
A  to  B,  B  to  C,  and  C  to  the  plaintiff,  tha%  being 
no  consideration  for  any  of  such  indorsements ;  and 
secondly,  the  defendant  pleaded  that  the  drawer,  before 
he  indorsed  the  bill,  petitioned  for  relief  under  the 
insolvent  debtor  act : — ^these  pleas  were  holden  to  be 
issuable  pleas.  WaikinsY,  Benmran,  1  DowLN,  C.  615. 

27 9 »  Where  to  an  action  for  premiums  of  insurance,  the  de- 
fendant pleaded  a  set  off  of  1500/.  for  a  total  loss  on  a 
policy  of  insurance  upon  freight :  the  court  held  that 
as  the  plea  raised  a  question  desenring  of  argum^it,  it 
should  be  deemed  an  issuable  plea.  Thompson  v.  Red- 
fnan,  12  Law  J.,  310,  ex.,  2  Dowl.  N.  C.  1028. 

279.  Obtaining  time  to  reply,  is  a  waiver  of  an  objection  that  a 

plea  is  not  issuable.   Trott  v.  Smith,.  9  Mees.  ^  W.  765. 

280.  Rejoining  gratis,  means  rejoining  without  any  rule  to  re- 

join; but  the  defendant  has  four  days  to  r^oin,  fix>m  the 
delivery  of  the  replication » in  the  same  manner  as  if  a  rule 
to  rejoin  had  been  thus  given.  Adkms  v.  Anderson,  10 
Mees.  ^  W.  12,  11  haw  J.,  228. 

280.  Being  under  terms  to  take  short  notice  of  trial  for  a  par- 

ticidar  term  or  sittings,  &c.,  does  not  oblige  the  defendant 
to  take  any  other  than  the  ordinary  notice,  if  given 
for  a  subsequent  term  or  sitting,  &c.  Slatter  v.  Painter, 
8  Mees.  8f  W.  672. 

281.  Where  two  rules  to  plead  were  entered  thus, — "  Davies 

V.  Tidmarsh,  Sann  v.  Edmeads,  Rules  to  plead" — ^it  was 
holden  sufficient,  and  said  to  be  usual  in  practice. 
Davis  y.  Edmeads,  1  Dowl.  N.  C.  423. 

281.  Where  the  rule  to  plead  was  entered  on  the  6th  June,  it 
was  holden  that  the  defendant  had  the  whole  of  the 
10th,  to  plead.    Dunn  v.  Hodson,  3  Dowl.  N.  C.  204. 

283,  275.  Where  a  special  plea,  concluding  to  the  country, 
was  pleaded  to  one  of  the  counts  in  the  declaration,  and 
the  general  issue  to  the  other  counts,  without  signature 
of  counsel,  and  the  plaintiff  therefore  signed  judg- 
ment as  for  want  of  a  plea,  the  court  held  that  he  was 
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warranted  in  so  doing ;  for  the  rule  of  court  which 
orders  that  it  shall  not  be  necessary  that  any  pleadings 
which  conclude  to  the  country  shall  be  signed  by  counsd, 
means,  such  pleas  as  properly  conclude  to  the  country. 
Stevens  v.  Angell,  12  Law  J,,  350,  qb. 
283,  275.  A  plea  of  the  statute  of  limitations,  although  it 
need  not  conclude  with  a  verification,  must  nevertheless 
be  signed  by  counsel.  Roberts  v.  Howard^  9  Mees.  8f 
W.  838. 

283,  275.  But  where  the  defendant  demurred  -to  the  first 

count  of  the  declaration,  and  pleaded  the  general  issue 
to  the  other  counts,  all  properly  dated  and  signed  by 
counsel  s'^the  defendant  afterwards  had  judgment  on 
the  demurrer,  and  then  obtained  an  order  for  leave  to 
add  certain  special  pleas,  which  he  delivered  without 
date,  and  without  counsel's  signature :  tlie  court  held 
that  the  plaintiff  was  not  warranted  in  signing  judgment 
for  want  of  a  plea  as  to  the  2nd  and  subsequent 
counts  of  the  declaration,  on  this  account ;  because  the 
general  issue  remained,  which  was  well  pleaded. 
Badman  v.  Vugh,  12  Law  /.,  126,  cp. 

284.  Where  under  an  order  for  leave  to  plead  several  matters, 

the  defendant  pleaded  a  plea  to  the  whole  declaration, 
and  also  demurred  to  one  of  the  counts,  and  the  plaintiff 
signed  judgment  as  for  want  of  a  plea :  the  court  re- 
fused to  set  aside  the  judgment,  except  upon  the  terms 
of  the  defendant's  withdrawing  the  demurrer,  and  pay- 
ing the  costs  occasioned  by  his  defective  pleading. 
Baily  v.  Baker,  9  Mees,  4r  W^  769. 

284.  Where  not  guilty  "  by  statute"  is  pleaded,  the  court  or 
a  judge  wUl  not  allow  the  defendant  also  to  plead  spe- 
cially.   Legge  V.  Boyd,  9  DowL  39. 

284.  In  an  action  against  a  registered  officer  of  a  banking  com- 
pany, the  court  refused  to  allow  him  to  plead  that  he 
was  not  such  registered  officer,  together  with  pleas 
going  to  the  merits ;  if  he  relied  on  the  one  defence  or  the 
other,  let  him  plead  it  by  itself.  Needham  v.  Law,  2 
Dowl.  N,  C.  1027. 

284.  If  on  application  to  a  judge  at  chambers  he  allow  some 

of  the  pleas  required,  but  not  all,  the  defendant  may 
apply  to  the  court  for  leave  to  plead  the  others  also; 
and  in  such  a  case  it  is  not  necessary  that  the  rule  nisi 
should  be  drawn  up  on  reading  the  rule  to  plead  several 
matters  already  granted.  Smith  v.  GoldswortHy,  11 
Law  J.,  151,  qb.  2  Ad.  8f  EL  iV.  C.  717. 

285.  The  court  will,  in  their  discretion  under  stat.  4  Ann,  c.  16, 

allow  a  party  to  plead  several  matters,  although  a  judge 
at  chambers  has  disallowed  the  pleas  as  being  in  appa- 
rent violation  of  the  new  rules.  Pym  v.  Grazebrook, 
et  al,  11  Law  /.,  112,  cp. 
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285.  The  court  have  no  power  to  strike  out  pleas  which  have 
been  allowed  by  a  judge  at  chambers ;  the  proper  form 
of  application  in  such  a  case  is,  to  move  to  rescind  the 
judge's  order.  Turquand  ei  al,  v.  Hawtrey  et  al.,  11 
LatD  /.,  294,  ex.  1  DotvL  N.  C.  925. 

285.  Where  the  defendant  applied  to  a  judge  for  leave  to  plead 

a  set  off  of  a  debt  of  100/.  due  upon  a  wager,  and  was 
refused;  he  then  pleaded,  without  leave,  a  general 
traverse  of  all  except  100/.,  and  as  to  that  100/.  the  set 
off:  upon  an  application  to  set  aside  these  pleas  as 
pleaded  in  contempt  of  the  judge's  authority,  it  was 
holden  that  the  court  had  no  authority  to  do  so ;  for 
as  they  were  pleaded  to  different  partawof  the  declara- 
tion, they  were  pleaded  as  at  common  law,  and  not 
under  stat.  4  Ann,  c.  16,  which  applied  only  to  cases 
where  two  or  more  pleas  are  pleaded  to  the  same  part 
of  the  declaration.    Daniels  v.  Lewis,  1  Doivl.  N.  C.  844. 

286.  In  covenant  the  defendant  applied  for  leave  to  plead  a 

set  off  of  a  guar&ntie  under  seal :  but  it  was  refused, 
because  a  guarantie,  which  sounds  in  damages  only, 
cannot  be  the  subject  of  a  set  off.  Williams  et  ux.  v. 
Flight,  2  Dowl.  N,  C.  11. 

290.  In  an  action  by  an  attorney  upon  his  bill,  the  defendants 
paid  52/.  into  court  to  cover  the  demand  up  to  a  certain 
time,  and  they  pleaded  it,  with  a  denial  of  damages 
ultra,  in  the  ordinary  way :  it  was  holden  that  this  admit- 
ted a  daim  to  the  extent  of  52/.  only,  and  that  the 
defendants  mfght  deny  any  retainer  of  the  plaintiff  ^ith 
respect  to  the  other  parts  of  the  bill.  Steavenson-v.  the 
Mayor  of  Berwick,  1  Ad.  8f  EL  N.  C.  154. 

296.  In  moving  for  judgment  on  nul  tiel  record,  in  debt  on 
judgment,  if  the  plaintiff  would  move  also  for  the  costs 
of  the  action,  it  must  of  course  be  upon  afiBdavit,  and 
the  court  will  grant  but  a  rule  nisi  as  to  the  costs. 
Fraser  v.  Moses,  1  Dowl.  N.  C.  705. 

298.  Where  in  an  action  against  a  feme  covert,  she  pleaded  her 
coverture,  but  without  an  affidavit  to  verify  it,  and  the 
plaintiff  signed  judgment :  the  court  held  that  it  was 
a  dilatory  plea,  requiring  an  affidavit  of  verification, 
although  it  was  stated  that  part  of  the  cause  of  action 
accrued  after  her  marriage :  and  they  therefore  held  the 
judgment  to  be  regular.  Lovell  v.  Walker,  9  Mees.  S; 
W.  299. 

298»  Where  in  an  action  against  an  attorney  in  the  Common 
Pleas,  he  pleaded  that  he  was  an  attorney  of  the  court 
of  Queen's  Bench  and  not  of  the  Common  Heas,  but 
the  affidavit  to  verify  the  plea  was  intituled  "  Between 
Sophia  Fletcher  administratrix,  &c.  plaintiff,  and  William 
Letchmere  defendant ;"-  and  because  the  title  of  the 
affidiivlt  did  not  state  the  right  in  which  the  plainti 
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sued,  in  full,  but  substituted  an  &c.  for  it,  the  court 
set  aside  the  plea  for  irregularity.  Fletcher  v.  Letchmere, 
12  Law  J.,  151,  cp, 

300.  Where  an  affidavit  verifying  a  plea  of  nonjoinder  states 
the  residence  of  the  party  not  joined,  and  the  plaintiff 
upon  inquiry  finds  that  he  was  not  resident  there  at 
the  time  the  plea  was  pleaded,  he  may  move  to  set  aside 
the  plea.    Wheatly  v.  Golney,  9  Dowl.  1019. 

303.  In  an  action  against  some  of  the  members  of  a  club  for  the 
price  of  wine  furnished  to  it,  one  of  the  other  members  of 
the  dub  was  called  as  a  witness  for  the  plaintiff,  and  his 
competency  being  objected  to,  the  plaintiff  executed  a 
release,  and  gave  it  to  him ;  the  defendants  then  applied 
for  leave  to  plead  this  release  puis  darrein  continuance, 
which  was  objected  to  because  the  jury  had  been 
sworn,  and  the  judge  reserved  the  point  for  the  opinion 
of  the  court,  the  plea  being  considered  as  pleaded  and 
verified ;  the  court  held  that  the  judge  was  bound  to 
receive  the  plea,  although  tendered  after  the  jury  were 
sworn.  Todd  et  al.  v.  Emly  et  al.  12  Law  /.,  142,  ex. 
1  DwDl,  598. 

303.  Where  a  plea  ^tj  darrein  continuance  oX  Xht  plaintiff's 

bankruptcy,  stated  the  appointment  of  an  official 
assignee,  that  within  eight  days  before  the  time  of 
pleading  creditors'  assignee  were  appointed :  the  plea 
was  holden  bad,  because  it  did  not  shew  that  the  official 
assignee  had  been  appointed  w^ithin  the  eight  days. 
Dunn  et  al,  y.  HUl  et  al.  2  Dowl.  N.  C.  1062. 

304.  Where  the  four  days'  time  to  plead  in  a  town  cause  e«- 

ph-ed  on  the  30th  May,  but  on  that  day  the  defendant 
obtained  a  rule  to  change  the  venue  to  Surrey,  which 
was  served  before  ten  o'clock  on  the  31st,  but  as  no  plea 
was  pleaded,  the  plaintiff  signed  judgment  as  for  want 
of  a  plea  on  that  day :  the  court  held  the  judgment  to 
be  irregular,  because  at  the  time  the  judgment  was 
signed,  and  indeed  before  the  expiration  of  the  first  four 
days,  the  cause  was  a  country  cause,  and  the  defendant 
entitled  to  the  extended  time  for  pleading.  Nichols 
V.  Stockhridge,  2  Dowl.  N^  C.  96. 

306.  In  moving  to  set  aside  a  judgment  by  default,  if  the  de- 
fendant make  an  affidavit  of  merits,  it  is  not  competent 
to  the  plaintiff  to  make  an  affidavit  in  answer  shewing 
that  there  are  no  merits.  Per  Coleridge,  J.  in  Blewitt 
V.  Gordon,  1  Dowl.  N.  C.  820. 

312.  Where  the  defendant  had  gone  to  Australia,  the  court 
allowed  the  plaintiff  to  serve  the  notice  of  inquiry,  by 
leaving  the  same  for  the  defendant  at  his  last  place  of 
abode,  and  sticking  up  a  copy  in  the  master's  office. 
Probin  v.  Locock,  1  Dowl.  N.  C.  197. 
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315.  ^ule  to  compute !\  In  the  Queen's  Bench  and  Exchequer 
a  rule  to  refer  it  to  the  master  to  compute  principal  and 
interest,  is  always  founded  on  an  affidavit  of  the  cause 
of  action,  and  that  interlocutory  judgment  has  been 
signed  and  when  ;  in  the  Common  Pleas  an  affidavit 
is  not  necessary.    Bridport  v.  Jones,  3  Man,  4r  Gr.  637. 

315.  If  there  be  but  one  action,  there  can  be  but  one  role  to 
compute,  although  there  be  two  defendants,  and  judg- 
ments by  default  have  been  signed  against  each  sepa- 
rately.   Field  v.  Pooley,  3  Man.  ^  Gr,  756. 

315.  Service  of  rule  to  compute  upon  the  sister  of  the  defend- 
ant at  his  residence,  with  whom  notes  and  papers  were 
before  usually  left,  was  holden  sufficient.  Archer  v. 
Evans,  1  Dowl.  N,  C.  861. 

315.  Where  the  rule  fiMt  to  compute  was  served,  by  putting 
it  into  the  letter-box  at  the  defendant's  couttting-house, 
and  his  clerk  the  next  day  said  that  be  had  taken  it 
out  of  the  letter-box,  and  given  it  to  the  defendant ; 
this  was  holden  sufficient.  Rayner  v.  Hodges,  I  Dowl. 
N.  C.  863. 

315.  Where  the  rule  nisi  was  put  through  the  door  of  the 
chambers  of  the  defendant's  attorney,  there  being  a 
printed  notice  there  to  that  effect,  it  was  holden  suffi- 
cient.    Warren  v.  Thompson,  2  Dowl.  N.  C.  224. 

315.  Where  the  rule  nisi  wa%  served  upon  the  daughter  of  the 
defendant's  landlady,  at  his  lodgings,  in  the  house  in 
which  he  lodged,  and  where  he  had  been  personally 
served  with  notice  of  declaration,  it  was  holden  sufficient. 
Lawes  v.  Scales,  2  Dowl.  N.  C.  342. 

315.  Service  upon  the  landlady  at  the  defendant's  lodgings, 
where  he  had  ceased  to  reside,  but  which  he  had  not 
actually  given  up,  and  she  subsequently  said  that  she 
had  given  the  copy  of  the  rule  to  the  defendant :  this 
was  holden  to  be  sufficient.  Clarke  v.  Roberts,  1  Doid. 
N.  C.  778. 

315.  Service  upon  the  landlord  of  the  hotel  where  the  defend- 
ant, his  wife  and  servant,  were  residing,  was  holden 
sufficient.     Gosling  v.  Best,  I  Dowl.  N.  C333. 

315.  But  service  on  the  defendant,  a  publican,  leaving  a  copy 
of  the  rule  with  "  a  person"  at  his  bar,  was  holden  in- 
sufficient, for  there  was  nothing  to  connect  the  person 
served  with  the  defendant.  Monroe  ▼.  Reader,  1  Dowl. 
N.  C.  564. 

315.  So,  service  of  the  rule  upon  a  female,  whom  the  deponent 
believed  to  be  a  friend  of  the  defendant,  staying  at  his 
house,  and  authorized  to  receive  messages  for  him,  was 
holden  insufficient.  Brandon  v.  Edmonds,  2  Dowl. 
N.  C.  225. 

315.  So,  service  of  the  rule  by  leaving  it  with Hitchcock, 
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at  the  defendant's  residence,  and  that Hitchcock 

promised  to  deliver  the  same  to  the  defendant,  was 
holden  insufficient,  without  shewing  how  Hitchcock 
was  connected  with  the  defendant.  Taylor  et  al,  ▼. 
Whitworth,  11  Law  /.,  137,  ex. 
316.  It  cannot  be  shewn,  as  answer  to  a  rule  to  compute,  that 
the  action  was  commenced  before  the  bill  was  due  ;  this 
should  be  made  the  subject  of  a  substantive  motion. 
LiLxford  V.  GroonUfridge,  12  Law  /.,  99,  qb. 

318.  Replication,  Sfc."]  Where  ten  days*  time  to  reply  was  given 

on  the  25th  Mai'ch,  and  the  five  following  days  were  holy- 
days,  a  judgment  signed  on  the  8th  April  was  holden  not 
to  be  too  soon.  Liffin  v.  Pitcher,  1  DowL  N,  C.  767, 
Qtt. 

319.  Demurrer.']  Instances  of  frivolous  demurrers.    Twighty, 

Prescottf  2  DowL  N,,C,  4.  Skelton  v.  Balstead,  Id, 
69.  Gumey  y.  Bill,  Id,  936.  Braithwaite  \.  Harrison, 
3  Dowl,  N,  C.  210.  Mabon  v.  Townsend,  1  Dowl,  N,  C. 
634.  Caslonv,  Kinealy,  12  Law  J.,  436,  ex.  Pigeon  y. 
Ostfome,  12  Jd.SfEl,  715.  Instances  where  it  has  been 
holden  not  to  be  frivolous.  Bird  v.  Holman,  2  DowL  N,  C, 
234.  Papineau  v.  King,  2  Id.  226.  Dalton  v,  M*Intyre, 
I  Id.  16.  The  rule  to  set  aside  a  demurrer  as  frivo- 
lous, must  be  drawn  up  on  reading  the  pleading  de- 
murred to,  as  well  as  the  demurrer.  Danieli  v.  Lewis,  1 
Dowl.  N.C,  542. 
322.  It  is  not  sufficient  in  the  margin  of  the  demurrer  books 
furnished  to  the  judges,  to  say  that  the  plea,  &c.'  is 
"  bad  for  the  cause  specially  assigned  for  demurrer,"  as 
is  usually  done  in  the  margin  of  the  demurrer  itself,  but 
the  objections  intended  to  be  insisted  upon  must  be 
specifically  stated.  Where,  however,  the  objection  was 
stated  thus— that  the  plea  afforded  no  answer  to  the  ac- 
tion, and  was  bad  in  substance,  it  was  holden  sufficient. 
Scott  et  al.  y,  Chappellow,  2  Dowl.  N.  C.  78. 

322.  The  party  whose  pleading  is  demurred  to,  cannot  argue 

that  a  previous  pleading  of  the  other  party  is  bad,  unless 
his  paper  book  states  the  point,  although  the  objection 
would  be  available  on  general  demurrer.  Arhomny* 
Anderson,  1  Ad.  Sf  El,  498.  But  where  the  papei'book' 
thus  states  the  objection  to  a  previous  pleading,  it  is  the 
duty  of  the  opposite  party  to  obtain  a  copy  of  the  points 
from  the  judge's  clerk;  and  if  he  fail  to  do  so,  the  court 
will  nevertheless  hear  the  objections  to  the  previous 
pleadings,  although  the  Other  party  were  not  aware*  of 
them.     Garrard  y.Hardey,  3  Dowl.  N.  C,  51, 

323.  Where  there  are  issues  in  fact  as  well  as  of  law,  it  is  in 

x3 
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the  plaintiff's  option  (subject  to  the  discretion  of  the 
court,}  whether  he  wUl  have  the  issues  in  law  or  in 
fiict  first  decided  ;  it  is  in  general  more  convenient  to 
have  the  issues  in  law  first  determined,  because  it  may 
render  a  trial  of  the  issues  in  fact  unnecessary,  and  be- 
cause after  a  trial  no  amendment  can  be  made  upon  de- 
murrer. CruckneUy.  Tmeman  et  al.,  12  Law  /.,  31,  ex, 
2  DowL  N,  C.  276. 

327.  Where  the  issue  previous  to  a  writ  of  trial,  omitted  the  date 

of  the  writ  of  summons,  but  the  date  was  correctly  insert- 
ed^n  the  writ  of  trial ;  and  the  defendant  attended  at  the 
trial,  protested  against  the  proceedings,  but  a  verdict 
was  found  for  the  plaintiff :  the  court  refused  to  set 
aside  the  writ  of  trial,  because  the  objection  should  have 
been  taken  to  the  issue.  Cooze  v.  Neumegen,  1  Dowl. 
N.  C.  429. 

328.  Where  to  debt  on  bond,  within  stat.  8  &  9  W.  3,  c.  1 1,  s.  8, 

the  defendant  as  to  part  pleaded  performance,  and  as  to 
another  part  he  pleaded  in  excuse  of  performance,  the 
court  held  that  as  to  the  plea  of  performance,  the  plain- 
tiff ought  to  assign  the  breaches  in  his  replication ;  and 
as  to  plea  excusing  the  performance,  the  breaches  ought 
to  be  suggested.  Webb  v.  James  et  al.  1  DowL  iV.  C.  36. 

328.  The  court  or  a  judge,  in  debt  on  bond  where  breaches 

are  suggested,  may  still  order  the  writ  of  inquiry  to 
be  executed  before  the  chief  justice,  where  questions 
of  difficulty  are  likely  to  arise.  Goodman  v.  MorreU, 
1  DowL  N,  C.  283. 

329.  Notice  of  Trial.']  Where  a  notice  of  trial  for  the  sittings 

after  term,  did  not  specify  whether  it  was  for  the  first 
or  the  adjourned  sittings ;  but  the  defendant's  attorney 
was  apprised  that  it  was  for  the  adjourned  sittings,  and 
he  never  objected  to  the  notice  until  after  the  cause  was 
tried :  the  court  held  that  he  thereby  waived  the  irre- 
gularity.    Vonge  V.  Fisher,  12  Law  /.,  95,  cp. 

335.  Cognovits  and  Warrants  of  Attorney.]  It  is  no  objection 

to  a  warrant  of  attorney,  that  part  of  the  defeasance  is 
written  on  a  separate  sheet  of  paper  annexed.  Burdekin 
V.  Potter  et  al  1  Dowl.  N.  C.  134. 

336.  If  a  warrant  of  attorney  be  given  by  a  person  who  is  him- 

self an  attorney,  it  is  not  necessary  that  it  should  be 
attested  by  an  attorney  named  by  him,  as  required  by 
Stat.  I  ac  2  Vict.  c.  110,  s.  9.  Downes  v.  Garbutt, 
12  Law  J.,  269,  qb.  2  DowL  N.  C.  939. 
336.  An  objection  to  the  attestation  of  a  warrant  of  attorney, 
can  be  made  only  by  the  party  who  executed  it,  or  by 
8ome  person  duly  authorised  by  him  or  claiming  under 


Addenda.  410  u 

him.  And  therefore  where  an  attorney  applied  to  set 
aside  a  warrant  of  attorney,  executed  by  a  person  who 
had  since  gone  abroad,  on  the  ground  of  an  insufficient 
attestation,  and  his  affidavit  shewed  that  he  had  only  a 
general  authority  to  manage  the  aflbirs  of  the  party 
during  his  absence :  the  court  would  not  infer  from  this 
an  authority  in  the  particular  transaction,  and  dis- 
charged the  rule  with  costs.  Lewis  v.  Earl  of  Tanker- 
viae,  12  Law  J,,  234,  ear.  2  DwdL  N,  C.  754. 

337.  A  warrant  of  attorney  cannot  be  attested  by  the  plain- 

tifiTs  attorney,  Durrani  v.  Blurton  et  al.  9  Dowl.  1015, 
although  the  defendant,  knowing  him  to  be  so,  names 
him  for  the  purpose.  Cocks  et  al.  v.  Edwards,  2  Dowl. 
iV.C.  55. 

338.  Where  the  attestation  stated  that  the  witness  signed  "  as 

the  attorney"  of  the  defendant,  without  stating  him  to 
be  so,  it  was  holden  insufficient.  Hibbert  v.  Barton, 
12  Law  J.,  70,  ear.  2  Dowl.  N.  C.  434.  Elkington  v. 
Holland,  11  Law  /.,  273,  ear.  1  Dowl.  N.  C.  643.  And 
the  same,  where  he  described  himself  to  be  "  the  at- 
torney" without  saying  of  the  defendant.  Everard  et  al. 
V.  Poppleton  etaL  13  Law  J.,  1,  qb.  But  where  it  was 
"  in  the  presence  of  me  J.  N.  the  attorney  of  the  said 
W.  H."  &c.  it  was  holden  sufficient.  Knight  v.  Hasty, 
12  Law  J.,  293,  qb. 

338.  And  there  being  two  attestations,  the  second  added  on 
account  of  the  first  being  insufficient,  was  holden  not  to 
affect  the  validity  of  the  instrument.  Ledgard  v. 
Thompson,  12  Law  J,,  229,  ex.    2  Dowl.  N,  C.  766. 

338.  If  the  warrant  of  attorney  or  cognovit  be  not  filed  within 
twenty-one  days,  it  cannot  in  any  case  or  at  any  dis- 
tance of  time  be  made  available  in  the  event  of  the 
bankruptcy  or  insolvency  of  the  party  giving  it,  although 
the  judgment  may  have  been  entered  up,  execution 
issued,  and  seizure  and  sale  of  the  goods  effected,  long 
before  the  act  of  bankruptcy  or  imprisonment  of  such 
party,  and  no  fraud  be  in  fact  suggested.  Biffin  et  al. 
V.  Yorke,  12  Law  J.,  162,  cp. 

338.  As  to  the  effect  of  filing  warrants  of  attorney  and  cog- 
novits, with  respect  to  the  assignees  of  insolvents,  see 
Lawrence  et  al.  v.  Lawrence,  12  Law  J.,  346,  ^fr.  1  &  2 
Vict.  c.  110,  s.  60.     3  Dowl.  N.  C.  219. 

340.  Where  a  warrant  of  attorney  was  given  on  the  3l8t  March 
1830,  authorizing  the  judgment  to  be  entered  "  as  of 
Blichaelmas  term  last,  Hilary  term  next,  or  of  any  sub- 
sequent term,  with  a  defeasance  to  secure  lOOOJ.  on  the 
16th  December  next,'*  and  judgment  was  signed  on  the 
21st  April,  1830:  the  court  held  that  it  was  not  clear 
that  the  judgment  was  not  authorized  by  the  warrant ; 
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ind  asit  ^ns  twora  tiiat  it  was  agreed  by  ill  piities 
that  the  judgment  should  be  entered  np  immediately, 
and  the  objection  was  not  made  until  eleven  years  after 
the  judgment  had  been  ligned,  the  court  refused  to  set 
it  aside.     FerneU  et  al.  y.  Adams,  12  Law  J.,  81,  qh. 

I  Dwci,  N.  C.  869. 

340.  Where  a  warrant  of  attorney  authorizes  judgment  to  be 
signed  as  of  a  term,  it  does  not  authorise  a  judgment 
to  be  signed  in  vacation;  and  where  it  authorised  the 
attorney  to  an>ear  as  of  Trinity  term  last,  BSidiadinas 
term  next,  or  of  some  subsequent  tenn,  and  then  and 
there  to  receive  a  dedaration,  ftc,  and  thereupon  to 
confess  the  said  action,  or  to  suffer  judgment,  &c.,  it 
was  holden  that  judgment  coald  not  be  signed  in  vaca- 
tion. Rodent  V.  Smith,  12  Lmo  /.,  279,  qb^  3  DovoL 
N.  C.  166.  But  where  in  a  warrant  of  attorney  given 
to  a  surety,  the  defeasance,  alter  reciting  that  the  war- 
rant was  given  to  secure  the  piaintiif  from  all  respon- 
sibility, and  to  give  him  the  means  of  providing  for  the 
payment  of  the  bills  fw  whidi  he  was- surety,  empowered 
him  "  at  any  time,  or  from  time  to  time,  to  take  out 
execution  for  the  whole  or  any  part  of  the  amount :" 
the  court  held  that  he  might  at  any  time  take  out 
execution  for  the  whole  of  the  amount  of  the  Inlls,  and 
that  he  was  not  confined  to  the  sum  which  had  then 
become  due  in  respect  of  them.    Duke  v.  Watchofn, 

II  Law  J.,  53,  qb.' 

340.  Where  judgment  is  sued  out  at  a  time  not  authorized  by 
the  wanrant,  the  court,  at  the  instance  of  the  plaintiff 
vriH  set  it  aside,  so  as  to  give  him  an  opportunity  of 
signing  it  rightly.  Couiaon  v.  Clutterbtick,  2  Dowl. 
y.  C.  391. 

340.  Where  the  defeasance  shewed  that  the  debt  was  to  bear 
interest,  the  court  referred  it  to  the  master  to  ascertain 
what  was  due  for  interest,  and  granted  a  rule  nisi  for 
judgment  for  the  debt  and  interest,  although  the  penalty 
in  the  instrument  was  for  the  amount  of  the  debt  only. 
Chaik  v.  WoUon,  3  Doioi.  N.  C.  39. 

•341,.  In  ejectment,  where  a  warrant  of  attorney  authorises  the 
lessor  of  the  plaintiff  to  enter  up  judgment,  it  must  be 
entered  up  in  the  name  of  the  nominal  plaintiff.  Doe 
V.  Stewart,  1  DetcL  N,  C.  dl3.  And  where  a  tenant 
had  given  his  landlord  a  warrant  of  attorney,  authoris- 
ing him  to  determine  the  tenancy  by  a  certain  notice 
to  quit,  and  upon  his  not  quitting  in  pursuance  of 
such  notice  to  sign  judgment  in  ejectment  and  issue 
execution :  the  court,  upon  affidavit  of  such  notice  and 
of  the  consequent  determination  of  the  tenancy,  and  of 
the  &ct  that  the  tenant  refused  to  quit  th^premises, 
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granted  a  rule  for  judgment  upon  the  ^M^arrant  of  attor- 
ney.   Doe  ▼.  Beaumont,  2  DowL  JV.  C.  972. 

342.  Upon  an  appHoation  to  enter  up  judgment  on  an  old 
warrant  of  attorney,  the  court  refused  to  grant  more 
than  a  rule  to  shew  cause,  under  the  peculiar  circum- 
stances of  the  case,  although  the  warrant  was  not  ten 
years  old.    Edwards  v.  Holiday,  9  Dowl.  1023. 

342.  Upon  an  application  on  the  17th  January,  to  enter  up 
judgment  on  an  old  warrant  of  attorney,  on  an  affidavit 
that  the  deponent  had  seen  the  defendant  alive  on. 
the  28th  October  preceding,  and  had  since  been  told 
and  believed  that  he  was  alive  within  a  few  weeks : 
— ^this  was  holden  insufficient.  Levi  v.  Cohen,  12  Law 
J.,  137,  qh.,  2  Dowl.  N,  C.  687.  But  where  the  warrant 
was  upwards  of  ten  years  old,  and  the  rule  a  rule  nisi. 
only,  Patteson  J.  granted  it  in  such  a  case,  but  said  that 
if  it  were  a  rale  absolute  in  the  first  instance  he  would 
not  do  so.     Httwhe  v.  Harris,  1  DowL  iV.  C.  261. 

342.  Where  in  moving  for  judgment  on  an  old  warrant  of 

attorney,  executed  by  two  persona  jointly,  and  not 
jointly  and  severally,  it  appeared  that  only  one  of  them 
had  been  seen  alive  within  a  certain  time,  Patteson  J. 
refused  the  rale,  saying  that  it  ought  to  be  shewn  that 
both  were  alive.    Lot  v.  Anderson,  I  Dowl.  N.  C,  305. 

343.  An  affidavit  that  the  deponent  believes  the  defendant  to 

be  alive,  having  heard  from  him,  and  one  of  his  neigh- 
bours  having  told  defendant  that  he  was  in  good  health 
on  Friday  last,— wan  holden  insufficient,  the  latter  being 
mere  hearsay,  and  no  time  being  stated  as  to  when  he 
heard  from  him.  Key  v.  Montague,  1  DowL  N.  C.  853. 

343.  Where  the  deponent  swore  that  he  saw  the  defendant, 
but  did  not  say  that  he  saw  him  alive,  it  was  holden 
insufficient,  although  he  swore  that  he  believed  he  was 
living.  Watson  v.  Matthews  et  aL  12  Law  /.,  139,  qb», 
2  DowL  N.  C,  670. 

343.  And  in  all  cases  the  deponent  must  swear  that  he  believes 
the  defendant  to  be  still  alive,  although  the  latter  be 
abroad.    Richardson  v.  Scholefield,  2  DowL  N.  C.  36. 

343.  An  affidavit  by  the  clerk  of  the  plaintiff's  attoracy,  that 
the  sum  secured  by  the  warrant  of  attorney  is  due,  he 
having  received  different  payments  on  account^  and 
having  lattfy  seen  the  defendant^  who  promised  to  pay 
a  further  instalment  upon  it, — ^was  holden  sufficient 
proof  of  the  debt  being  still  due.  Middieton  v.  Stock*  '• 
dale,  1  DowL  N.  C.  776. 

343.  In  moving  for  judgment  on  an  old  warrant  of  attorney, 
the  affidavit  stated  various  unsuccessful  endeavours  to 
find  the  attesting  witness,  and  then  stated  an  admission 
by  the  defendant  of  his  liability,  and  an  acknowledg- 
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ment  by  him  of  the  handwriting  of  tlie  attaiUi^  wit- 
ness :  this  was  holden  a  sufficient  sabstitnte  for  the 
affidavit  of  the  attesting  witness.  ReU  y.  Ford,  I  Ikxi, 
N,  C.  187. 

343.  Where  the  attesting  witness  had  been  transported,  and  no 
information  respecting  him  could  be  obtained,  the 
court  allowed  judgment  to  be  signed,  on  producing  an 
affidavit  of  his  handwriting,  and  of  that  of  the  defen- 
dant.   Edwards  ▼.  Penhey,  2  Dowl.  N.  C.  425. 

343.  Where  the  warrant  of  attorney  had  beftire  been  filed,  with 
an  affidavit  of  iU  execution  by  the  attesting  witness, 
Patteson.  J.  held  that  an  office  copy  of  that  affidavit 
would  be  sufficient,  upon  moving  for  judgment.  Btand 
V.  HlUtm,  1  Dowl.  N.  C.  260. 

343.  Where,  by  mistake,  a  copy  instead  of  the  original  of  the 
warrant  of  attorney  had  been  filed,  the  court,  upon  an 
application  to  enter  up  judgment,  on  an  affidavit 
that  the  original  warrant  was  lost,  and  the  attesting 
witness  dead,  granted  the  rule,  on  an  affidavit  of  its 
execution  formerly  made  by  the  attesting  witness  upon 
another  occasion.  Doe  v.  BeauwHmt,  2  Dowl.  N.  C.  972. 

343.  A  copy  instead  of  the  original  of  a  warrant  of  attorney 

being  filed  with  the  cleric,  at  the  time  of  signing  judg- 
ment, vras  holden  not  to  be  a  suffidoit  ground  to^  set 
aside  a  judgment  on  a  warrant  of  attorney  signed  ei^t 
ye^rs  before.    James  v.  Beward,  12  Law  J.,  58,  qh. 

344.  Where  the  loser  of  money  at  play,  gave  his  bill  upon 

£.  M.  to  the  winner  for  the  amount,  who  indorsed  it  to 
an  innocent  indorsee  for  value ;  the  latter  having  brought 
an  action  upon  the  bill  against  the  drawer,  he  gave  a 
cognovit :  it  vras  holden  that  this  cognovit  could  not 
be  impeached  on  account  of  the  illegality  of  the  original 
consideration  for  the  biU.    Lane  v.  Chapman,  1 1  Ad.  8f 
El,  966. 
845.  The  court  vrill  not  set  aside  a  judgment  on  a  warrant  of 
attorney,  merely  on  account  of  the  inadequacy  of  the 
stamp.     Hartley  v.  Afotuofi,  1 1  Law  J.,  199,  ep*  1  Dowl. 
N.  C.  711.    And  where  a  rule  nisi  had  been  granted 
on  this  ground,  but  upon  shewing  cause  the  warrant 
was  produced  with  a  sufficient  stamp  upon  it,  the  court 
discharged  the  rule,  without  imposing  the  terms  of 
paying  costs.    Bremi»ridge  v.  Wiidman,  1  J>oti7l.  N.  C. 
774. 
345.  Where  the  plaintiff  sought  to  enforoe  a  warrant  of  at- 
torney, not  for  the  debt  for  which  it  vnu  originally 
gron,  but  fior  subsequent  advances,    the  court,    at 
™  *^^ce  of  the  assignees  of  the  defendant,  who 
nja  become  bankrupt,  set  aside  the  plaintiflTa  pro- 
««nng8,  although  the  plaintiff  swore  that  he  wndersiood 
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that  the  warrant  was  intended  to  cover  subsequent 
advances.  Bell  v.  Tidd^  9  Dowl,  949. 
345.  Upon  an  application  to  set  aside  a  warrant  of  attorney, 
as  given  upon  an  agreement  to  compound  a  felony,  the 
affidavit  must  shew  such  agreement  distinctly;  and 
therefore  it  was  holden  that  it  was  not  sufficient  to 
shew  that  it  had  been  given  by  a  clerk  to  his  master 
for  the  amount  of  a  debt,  and  that  a  threat  of  a  prose- 
cution for  embezzlement  had  been  holden  out  by  the 
master,  which  might  have  induced  the  derk  to  give  the 
security,  but  there  did  not  appear  to  be  any  agreement 
for  a  compromise,  and  the  court  accordingly  refused  to 
interfere.     Ward  v.  Uoyd,  13  Law  /.,  5,  cp, 

345.  Where  it  was  sought  to  set  aside  a  warrant  of  attorney, 

for  usury,  on  the  ground  that  it  was  given  as  a  col- 
lateral security  with  a  security  on  land,  Coleridge  J« 
refused  to  interfere,  as  it  appeared  doubtful  whether 
the  usurious  transactions  had  not  taken  place  subse^ 
quently  to  the  giving  of  the  warrant  of  attorney. 
Doumes  v.  Garbutt,  2  DowL  N.  C.  939. 

346.  The  court  will  entertain  a  motion  by  the  defendant  to 

set  aside  a  judgment  upon  a  warrant  of  attorney,  signed 
against  good  faith,  although  the  defendant  has  become 
bankrupt,  and  assignees  are  appointed.  Pinches  v.  Har- 
vey, 1  Ad,  8f  EL  N,  C.  868. 

347.  The  court  refused,  at  the  instance  of  a  purchaser,  to  order 

satisfaction  to  be  entered  upon  a  judgment  on  a  warrant 
of  attorney,  upon  his  payment  of  the  debt  for  which 
the  vendor  had  originally  given  the  warrant,  with 
interest,  it  appearing  that  the  vendor  had  subsequently 
agreed  with  the  plaintiff  to  allow  the  judgment  to  stand 
as  a  security  for  further  advances,  and  this  agreement 
being  known  to  the  vendor  at  the  time  he  made  his 
purchase.     Crafts  v.  Wilkinson,  12  Law  J.,  153,  qb, 

349.  Where  there  were  four  defendants,  and  issue  was  joined 
as  against  three  of  them,  but  not  as  against  the  fourth, 
who  had  obtained  his  discharge  under  the  insolvent  act, 
since  action  brought :  the  court  discharged  a  rule  for 
judgment  as  in  case  of  a  nonsuit,  on  the  ground  that  no 
complete  issue  was  joined.  Jackson  v.  Utting  et  al.,  12 
Law  J.,  129,  ex.,  2  Dowl.  N,  C.  543. 

349.  Judgment  as  in  case  of  a  nonsuit  may  be  obtained  in 
ejectment,  if  the  defendant  have  appeared  and  pleaded, 
and  issue  have  been  joined,  although  through  the  de- 
fault of  the  lessor  of  the  plaintiff  the  consent  rule 
have  not  been  drawn  up.  Doe  v.  Smith,  9  Dowl.  1011*. 

349.  A  plaintiff  in  a  town  cause^  having  given  notice  of  trial, 
but  not  having  proceeded  to  trial  in  pursuance  of  his 
notice,  the  defendant  obtained  his  costs  of  the  day  in 
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Eftster  term  ;  and  the  pldntiff  not  having  given  any 
subsequent  notice  of  trial,  the  court  in  Trinity  term, 
held  that  the  defendant  was  entitled  to  move  for  judg- 
ment as  in  the  case  of  a  nonsuit.  Doe  v.  Templetm, 
12  Law  /.,  867,  qb.,  3  Dowl.  N.  C,  194. 

349.  In  a  town  cause,  if  issue  be  johied  in  Hilary  term,  the 

motion  may  be  made  in  Trinity  term.  Heeles  et  al'  y. 
Kidd,  10  Meet.  ^  fV.,  IB,  I  Dowl  N.  C.  663.  EUisY. 
Stebbing,  2  Id,  118,  Id.  326. 

350.  In  a  country  cause,  where  issue  was  joined  in  Michadmas 

term,  a  motion  for  judgment  as  in  case  of  a  nonsuit  in 
Trinity  term,  was  holden  to  be  too  early.  EUis  v.  Steb- 
bing,  12  Law  /.,  93,  q>.,  2  Dowl,  N.  C.  118,  cmd  tee  Id, 
326.    S.  P.  Crook  v.  Merriman.  3  Dowl.  i^^.  C.  162. 

Zf)\ .  Where  the  trial  is  to  be  before  the  sheriff.  Sec.,  the  time  for 
moving  for  judgment  as  in  case  of  a  nonsuit  is  the  same 
as  where  the  case  is  to  be  tried  at  nisi  print,  Harrisons, 
Jones,  \l  Meet,  ^  W.  105. 

352.  The  afiTdavit  upon  which  the  motion  is  made,  must  shew 
whether  the  cause  be  a  town  or  country  cause,  unless 
the  motion,  whether  it  be  a  town  or  country  cause, 
appear  to  he  in  proper  time.  Withers  v.  Spooner,  12 
Law  /.,  130,  cp.,  2  Dowl,  N.  C  884. 

352.  Where  the  motion  is  made  by  one  of  several  defendants, 
it  must  be  for  judgment  as  in  case  of  nonsuit,  with  re- 
spect to  all  the  defendants  generally ;  but  if  there  be 
any  mistake  in  this  respect,  the  rule  may  be  amended. 
Sawyer  V,  Hodges  et  al.,  1  Dowl,  N.  C.  16. 

354.  Where  the  defendant,  who  had  filed  his  schedule  under 
the  insolvent  act,  and  inserted  the  plaintiff's  claim  in  it, 
afterwards  applied  for  judgment  as  in  case  of  a  nonsuit, 
the  court  discharged  his  rule  with  costs,  although  it  did 
not  appear  at  what  time  the  plaintiff  knew  of  the  insol- 
vency. Featherttoney,  Bourne,  12  Law  J,,  102,  qb.,  2 
Dowl.  N.  C.  389. 

354.  Where,  in  answer  to  a  rule  for  judgment  as  in  case  of  a 
nonsuit,  it  was  shewn  that  the  cause  had  been  settled  by 
the  parties  without  the  knowledge  of  their  attorneys, 
each  agreeing  to  pay  his  own  costs  :  the  court  dis- 
charged the  rule,  the  costs  to  be  costs  in  the  cause. 
Payne  v.  Haredale,  1  Dowl.  N,  C.  525  ;  and  see  Wortky 
V.  Gedge,  2  Dowl,  N,  C.  937. 

354.  Whilst  a  demurrer  is  pending,  the  defendant  cannot  have 
judgment  in  case  of  a  nonsuit  with  respect  to  the  issues 
in  fact,  although  the  plaintiff  have  given  notice  of  trial. 
MUton  V.  Qnffitht,  1  Dowl,  N,  C.  769. 

354.  An  affidavit,  by  the  plaintiff's  agent,  that  he  was  *'  inform- 
ed and  verily  believed  that  the  plaintiff  was  not  prepared 
with  sufficient  evidence  to  go  to  trial,"  was  holden  to 
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be  a  sufficient  excuse ;  and  the  rule  was  discharged  on 
a  peremptory  undertaking.  Farmer  v.  Cross,  2  Dowl, 
N.  C.  387. 

^54.  But  that  a  proposal  not  to  proceed  with  the  action  was 
made  by  the  plaintiff,  shortly  before  the  cause  ought  to 
be  tried,  to  which  no  answer  was  given  by  the  defendant, 
is  not  a  sufficient  reason  for  the  plaintiff's  not  having 
proceeded  to  trial.  Swift  v.  Goodhead,  12  Law  /.,  101, 
qb.  So,  even  where  tht  plaintiff  abstained  from  pro- 
ceeding to  trial,  in  consequence  of  a  proposal  from  the 
defendant  that  it  should  await  the  event  of  another  ac- 
tion ;  and  the  other  action  was  determined  in  time  to 
enable  the  plaintiff  to  have  proceeded  to  trial  at  the  next 
assizes:  his  not  doing  so,  is  a  de&ult, '.which  entitles 
the  defendant  to  mov%for  judgment  as  in  case  of  a  non- 
suit. Garven  v.  Birch  et  al.,  1 1  Mees.  if  W.  544.  But 
where,  in  such  a  case  the  negotiation  continued  until 
the  time  for  proceeding  to  trial  had  elapsed,  and  the 
defendant,  in  the  term  after,  moved  for  judgment,  the 
court  discharged  the  rule,  and  with  costs,  as  being 
against  good  faith.  Forbery  v.  Butler  et  al.,  2  Dowl. 
N,  e.  390. 

354.  Where  the  insolvency  of  the  defendant  is  the  excuse  for 
not  having  proceeded  to  trial,  it  is  not  sufficient  to 
swear  to  it  from  "  information  and  belief."  Roden  v. 
Stewart,  1  Dowl.  N.  C.  77 1 .  See  Bailey  v.  Elgie^.  853. 

35I.  Where  issuewasjoined  on  the  20th  July,  and  notice  of 
trial  was  given  on  the  same  day,  but  notice  of  counter^ 
mand  was  given  on  the  25th,  an  affidavit  that  the 
plaintiff  did  not  proceed  to  trial  on  account  of  the  insol- 
vency of  the  defendant,  of  which  he  was  not  aware  at 
the  time  of  issue  joined,  was  holden  insufficient  to 
discharge  a  rale  for  judgment  as  in  case  of  a  nonsuit, 
without  a  peremptory  undertaking,  the  plaintiff  not 
having  stayed  his  proceedings  as  soon  as  he  knew  of 
the  insolvency.    Aitcheson  v.  Marsh,  2  Dowl.  N.  C.  943. 

356.  Where  the  motion  was  made  in  Hilary  term,  and  it  was 
offered  to  give  a  peremptory  undertaking  to  try  at  the 
sittings  after  Easter  term,  the  court  refused  to  do  it, 
but  discharged  the  rule  upon  such  undertaking  to  try 
at  the  sittings  after  that  term.  Cooh  v.  Broohes,  I  Diml. 
N.  C.  504. 

356.  Where  in  an  action  by  husband  and  wife  in  right  of  the  wife 

as  executrix,  the  husband  gave  a  peremptory  under- 
taking to  try.  and  died,  it  was  holden  that  the  wife  after- 
wards was  not  bound  by  the  undertaking.  Lee  et  ux, 
v.  Armstrong,  9  Mees.  8f  W.  14. 

357.  Where  there  were  issues  in  law  and  in  fact,  and  the  issues 

in  law  were  adjudged  for  the  defendant ;  the  plaintiff 
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not  having  proceeded  to  trial  on  the  issues  in  fact,  the 
defendant  who  bad  since  become  bankrupt,  applied  for 
judgment  aa  in  case  of  nonsuit,  and  the  plaintiff  offered 
a  stetproeesnu  :  there  being  some  difficulty  in  entering 
a  stet  processui  as  to  some  of  several  issues,  it  was 
agreed  that  the  plaintiff  should  enter  a  nolle  prosequi,  as 
to  the  issues  in  fact,  without  costs,  with  liberty  to  the 
defendant  to  proceed  for  his  costs  upon  the  demurrer. 
Quarrington  v.  Arthur,  11  Meet.  SffV.49l. 

359.  Coats  of  the  Day."]  Where  there  were  issues  in  law  and  ia 
fact,  and  whilst  the  issues  in  law  were  pending,  the  plain- 
tiff gave  notice  of  trial  of  the  issues  in  fact,  but  did  not 
proceed  to  trial  in  pursuance  of  his  notice ;  it  was 
holden  that  the  defendant  was  entitled  to  costs  of  the 
day,  though  not  to  judgment  as  in  case  of  nonsuit.  Mil- 
ton  v.  Griffiths,  1  DowL  N,  C.  769. 

359.  The  defendant  is  entitled  to  costs  of  the  day,  although  the 

plaintiff  is  prevented  from  trying  his  cause  by  an  irrega- 
larity,  which  the  defendant  refuses  to  waive.  Cook  v. 
Smith,  I  DowL  N.  C.  861. 

360.  In  taxing  the  costs  of  the  day,  where  it  appeared  that  the 

cause  was  set  down  for  trial  at  one  sittings,,  but  from- 
the  length  of  the  cause  list  it  was  not  then  tried,  and  at 
the  next  sittings  the  plaintiff  withdrew  the  record :  it 
was  holden  that  the  defendant  was  not  entitled  to  his 
costs  of  the  first  sittings.  Brett  v.  Stone,  1 2  Law  /.,  365» 
qb.,  3  DowL  N.  C.  140. 

362.  Nisi  Prius  Record.']  Where  the  nisi  prius  record  omitted 

the  dates  of  the  venire  and  habeas  corpora  in  the  award 
of  them,  &c.,  and  the  defendant  objected  to  the  cause 
being  tried,  although  he  had  the  plaintiff  under  terms 
to  try  at  those  particular  sittings,  the  judge  allowed 
the  cause  to  proceed ;  and  the  defendant  having  brought 
a  writ  of  error  coram  vobis  for  this  defect,  the  court 
allowed  the  plaintiff,  in  making  up  the  roll,  to  insert 
the  dates.     OuchterUmy  v.  Qibson,  4  Man.  8f  Gr,  461. 

363.  Where  the  plaintiff's  attorney  neglected  to  obtain  or 

annex  to  the  record,  a  writ  of  distringas  juratores,  and 
there  was  a  verdict  for*  the  plaintiff,  the  court  refused 
to  interfere,  upon  the  application  of  the  defendant, 
either  by  granting  a  new  trial  or  a  venire  de  novo,  Gte- 
v.  Swan,  1  DowL  N.  C.  896. 
363.  If  the  plaintiff  do  not  enter  his  cause  in  time,  the 
defendant  may  enter  a  ne  recipiatur  with  the  judge's 
marshal,  which  will  have  the  effect  of  rendering  the 
notice  of  trial  a  nullity ;  and  the  plaintiff  must  after- 
wards give  a  new  notice  of  trial,  and  not  merely  a 
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notice  by  continuance.  Fitch  et  ux,  v.  Burton^  2  DowU 
N,  C.  958. 

365.  Jury  Process."]  Where  the  distringas  by  mistake  was  made 
returnable  in  vacation  instead  of  in  term,  the  court 
allowed  it  to  be  amended  even  after  error  brought. 
Cheese  v.  Scales,  12  Law  /.,  14,  ex.  They  also  refused 
to  set  aside  the  verdict  for  this  cause.     Id,  13,  ex. 

368.  Where  the  plaintifif  obtained  a  rule  for  a  special  jury,  and 
the  cause  was  appointed  for  a  particular  day,  the  plain- 
tifif having  neglected  to  have  the  jury  summoned,  non& 
of  them  of  course  appeared,  and  the  cause  was  tried  by 
a  common  jury  as  an  undefended  cause:  the  court 
held  it  to  be  irregular,  and  set  aside  the  verdict  with 
costs.    Hague  v.  HaU,  3  Dowl.  N.  C.  83. 

368.  It  is  not  necessary  that  the  certificate  for  the  costs  of  a 
special  jury  shall  be  granted  immediately  after  the  trial ; 
if  it  be  granted  within  a  reasonable  time  after,  it  will 
be  sufficient.  Christie  v.  Richardson,  12  Law  J.,  86,  ex., 
2  Dowl  N.  C,  503. 

338.  But  where  it  was  applied  for,  and  the  judge  agreed  ta 
grant  it,  immediately  after  the  trial,  but  it  was  not 
signed  by  the  judge  for  some  weeks  afterwards,  this 
was  holden  insufficient.  Grace  v.  Clinch,  12  Law  J., 
273,  qb. 

375.  Trial  at  Nisi  Prius.']  Where  there  is  a  challenge  to  the 
array  or  polls,  it  should  be  entered  on  the  nisi  prius 
record,  together  with  the  grounds  of  it.  Mayor,  S^'c.  of 
Carmarthen  v.  Evans  et  el.  2  Dowl.  N.  C.  296. 

377.  An  objection  to  the  competency  of  a  witness,  may  be 
made  at  any  period  of  the  case,  even  although  he  may 
not  have  been  examined  on  the  voire  dire.  Jacobs  v. 
Laybom,  12  Law  J.,  427,  ex, 

380.  Where  the  plaintifif,  having  a  certificate  for  immediate 

execution,  sued  out  a  ca.  sa.  for  the  amount  of  the 
damages  and  costs,  but  indorsed  it  to  levy  the  amount  of 
the  damages  only ;  and  the  damages  being  paid,  it  was 
holden  that  the  plaintifif  could  not  sue  out  a  second  writ 
of  execution  for  the  costs.  Smith  v.  Dickenson,  3  Dowl, 
N,  C,  155. 

38 1 .  Trial  before  the  Sheriff,  Sfc,"]  Where  a  special  action  of  as- 

sumpsit for  unliquidated  damages,  was  tried  before  the 
sherifif  upon  a  writ  of  trial,  the  court  upon  application 
set  aside  the  writ  of  trial  and  prooeedings,  on  the 
ground  that  the  case  was  not  within  the  statute, 
although  the  writ  was  indorsed  for  12^.  I9s.  only,  and 
the  plaintifif  by  his  particulars  claimed  only  7/.  10^. 
Umore  v.  Beadle,  1  Dowl,  N.  C,  566. 
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361.  So,  where  the  first  count  of  the  dechumtion  was  for  not 
using  premises  in  a  tentnt-Uke  manner,  the  second  for 
use  and  occupation,  and  the  third  on  an  account  stated, 
and  the  case  wis  tried  before  the  sheriff,  and  a  Ycrdict 
gi^n  for  the  plaintiff:  the  court  set  aside  the  yerdict, 
on  the  ground  that  the  case  was  not  within  the  statute, 
althou^  the  writ  was  indorsed  for  17/.  only,  and  the 
*  particidars  claimed  151.  for  rent,  and  2/.  for  non  repair 
and  improper  use  of  the  premises.  Roffef  t.  Shoobridge, 
9  DowL  957. 

381.  Detinue  is  within  the  statute,  and  may  be  tried  before  the 

sheriff  on  a  writ  of  trial,  where  the  thing  sought  to  be 
recovered  is  laid  at  a  value  not  exceeding  20/.  Walker 
T.  Needham,  I  Dffwl.  N.  C.  220. 

382.  Where  upon  a  trial  before  the  sheriff,  in  an  action  of 

debt,  the  verdict  was  for  20/.  debt  and  U,  damages,  the 
court  held  that  the  Is.  damages  did  not  make  the 
demand  more  than  20/.  and  that  therefore  the  case  was 
within  the  statute,  and  triable  before  the  sheriff.  Out- 
ieridffe  v.  Seth,  12  Law  J.,  249,  qb.  2  DowL  N.  C.  954. 
382.  Where  the  writ  was  indorsed  for  19/.  4j.  Id.,  with  in- 
terest (not  saying  from  what  time),  and  on  a  trial 
before  the  sheriff,  the  jury  having  given  a  verdict  for 
23/.  5s,  Id.,  the  plaintiff  entered  a  remittitur  for 
3/.  Us.  Id.,  the  court  held  that  the  case  was  within  the 
statute,  and  that  the  error  in  the  verdict  was  properly 
cured  by  the  remittitur ;  they  held  also  that  the  plain- 
tiff having  judgment  on  demurrer  on  one  of  several 
pleas  to  tiie  action,  the  notice  of  trial  might  be  not 
only  to  try  the  issues  joined,  but  to  assess  damages  on 
the  demurrer.  Fryer  it  el,  v.  Smith,  12  Law  J.,  223, 
cp.  3  Dowl.  N.  C.  75. 

382.  Where  the  objection  is  that  the  case  is  not  within  the 

statute,  the  motion  should  be,  not  for  a  new  trial,  but 
to  set  aside  the  writ  of  trial  and  all  subsequent  pro- 
ceedings.    Walker  v.  Needham,  1  Dowl.  N.  C.  220. 

383.  Where  the  issue  omitted  the  date  of  the  writ  of  summons, 

but  no  objection  was  made  to  it  until  the  trial,  which 
was  16  days  after  the  delivery  of  the  issue,  the  court 
held  the  objection  to  be  too  late,  and  refosed  to  set 
aside  the  issue  and  writ  of  trial,  &c.  Cooze  v.  ^eti- 
megen,  9  Mees.  ^  W.  290,  I  Dowl.  N.  C.  429.  And  in 
a  similar  case,  but  where  the  defendant  did  not  appear 
at  the  trial,  the  court  held  that  he  had  waived  the 
irregularity  by  not  returning  the  issue,  and  allowing 
the  cause  to  proceed  to  trial.  Wilson  v.  ifitbett,  4  Man, 
^  Gr.  249,  1  Dowl.  N.  C.  675. 

384.  Where  the  writ  of  trial  omitted  the  day  of  the  month  in 

the  teste,  and  was  made  returnable  "  immediately," 
instead  of  on  a  day  certain  in  term,  these  were  holden 
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to  be  irregularities;  but  the  objection  not  being  taken 
until  after  the  tria]»  the  court  held  that  it  was  too  late. 
Masters  v.  Davy,  12  Law  J.,  69*  qb. 
384.  A  trial  before  a  deputy  of  the  under-sheriff,  is  bad, 
and  the  court  will  set  aside  the  verdict ;  but  where  the 
objection  was  not  made  at  the  trial,  Coleridge  J.  set  it 
aside  without  costs.  Jones  v.  WiUiams,  2  Dowl.  N.  C. 
938,  12  Law  J.,  295,  qb. 

384.  Where  the  sheriff  is  defendant,  it  seems  that  the  plaintiff 

cannot  have  the  writ  of  trial  directed  to  the  coroner, 
for  the  coroner  is  not  mentioned  in  the  statute.  See 
Levy  V.  Magnay,  12  Law  J.,  345,  ex. 

385.  Where  notice  of  trial  was  given  and  countermanded,  on 

a  writ  of  trial  returnable  the  1st  March,  and  afterwards 
on  the  5th  March  the  trial  took  place,  without  altering 
the  return  or  re-sealing  the  writ ;  Coleridge  J,  held  that 
the  trial  was  void  and  must  be  set  aside ;  and  that  the 
fact  of  the  defendant  attending  at  it,  and  defending  the 
action,  was  immaterial.  Askbiarton  v.  Sykes,  3  Dowl, 
N.  C.  133,  12  Law  J.,  300,  qb, 

385.  There  may  be  notice  of  trial  by  continuance,  in  the  case 

of  a  trial  before  the  sheriff  in  Middlesex  or  London, 
in  the  same  manner  as  in  actions  tried  at  nisi  priiis, 
WUsony,  Nesbitt,  1  DowL  N.  C.  675,  4  AT.  ^  Gr.  249. 

386.  An  objection  to  the  jurors,  that  their  names  are  not  on 

the  jury  list  for  the  county,  is  waived  by  the  defendant's 
acquiescence  at  the  trial,  even  although  at  that  time  he 
had  no  knowledge  of  the  circumstance.  Pryme  v. 
Titchmarah,  12  Law  /.,  45,  ex.,  2  Dowl.  N.  C,  474. 

369.  Notice  to  produee.}  Where  in  an  action  on  a  bill  of 
exchange,  the  only  plea  was  as  to  the  illegality  of  the 
bill,  and  issue  was  taken  upon  it,  and  the  defendant 
had  to  prove  it :  it  was  holden  that  he  could  not  call 
upon  the  plaintiff  to  produce  the  bill  at  the  trial,  not 
having  given  him  notice  to  produce  it.  Ooddered  v. 
Armour,  12  Law  J.,  56,  qb. 

389.  The  contents  of  a  notice  merely  hung  up  in  the  cabin 
of  a  steam  packet,  cannot  be  given  in  evidence  in  an 
action  against  the  owners,  without  giving  them  notice 
to  produce  the  original ;  but  it  would  be  otherwise  if 
it  were  fixed,  so  that  it  could  not  be  removed.  Jones  v. 
Tarleton,  1  Dowl.  N.  C.  625. 

389.  A  notice  to  produce  "all  letters  written  to  and  received 
by  the  plaintiff  between  the  years  1837  and  1841,  both 
inclusive,  by  and  from  the  defendants  or  either  of  them, 
or  by  or  to  any  person  on  their  or  the  plaintiff's  behalf 
respectively" — was  holden  sufficiently  certain.  Morris 
et  al,  V.  Hannen  et  al,  1  Car.  &  M.  29. 
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2.  "It  it  farther  ordered,  that  the  ettminers  so  to  be  ip- 
pointed  shall  conduct  the  said  examinations,  under  regulations 
to  be  first  submitted  to  and  approved  by  the  judges."  (Vtie^ 
wfra.) 

3.  "  And  it  is  further  ordered,  that  in  case  any  person  shall 
be  dissatisfied  with  the  refusal  of  the  examiners  to  grant  such 
certificate,  he  shall  be  at  liberty  to  apply  for  admission  by- 
petition  in  writing  to  the  judges,  to  be  ddivered  to  the  clerk 
of  the  lord  chief  justice  of  the  court  of  Queen's  Bench,  upon 
which  no  fee  or  gratuity  shall  be  received;  which  application 
shall  be  heard  in  Serjeant's  Inn  Hall,  by  not  less  than  three  of 
the  judges." 

4.  "And  whereas  the  hall  or  building  ofthe  incorporated  Law 
Society  of  the  United  Kingdom  in  Chattcery-lane  will  be  a  fit 
and  convenient  place  for  holding  the  said  examination,  and 
the  said  society  have  consented  to  allow  the  same  to  be  used 
for  that  purpose :  it  is  further  ordered,  that  until  further  order, 
such  examinations  be  there  held  on  such  days,  being  within  the 
last  ten  days  of  every  term,  as  the  said  examiners,  or  any  five 
of  them,  shall  appoint ;  and  that  any  person  not  previously 
admitted  an  attorney  of  any  of  the  three  courts,  and  desirous 
of  being  admitted,  shall  in  addition  to  the  notices  already 
required,  give  a  term's  notice  to  the  said  examiners  of  his 
intention  to  apply  for  examination,  by  leaving  the  same  with 
the  secretary  of  the  said  society  at  their  said  hall,  which  notice 
shall  also  state  his  place  or  places  of  residence,  or  sovice,  for 
the  last  preceding  twelve  months,  and  in  case  of  application 
to  be  admitted,  on  a  refusal  of  the  certificate,  shall  give  ten 
days'  notice,  to  be  served  in  like  manner,  of  the  day  appointed 
for  hearing  the  same/'  So,  if  the  derk  upon  his  examination 
be  found  deficient  in  his  answers,  he  must  give  fresh  notice 
before  he  appears  a  second  time  to  be  examined.  Be  Ex- 
aminers, 8  Ad.  &  EU  745.  Re  Henry,  8  Law  J,,  12,  qb,,  unless 
under  peculiar  circumstances  the  court  dispense  with  it.  See 
Re  Examiners,  9  Ad.  &  EL  728.  E^  p.  Qrimstone,  »  Dowl. 
304. 


Regulations  approved  by  the  Judges  in  Easter  term,  1836, /or 
the  examination  of  persons  applying  to  be  admitted  as  at- 
torneys of  the  courts  of  Queen's  Bench,  Common  Pleas,  or 
Exchequer,  pursuant  to  the  rule  of  court  made  in  Hilary 
term,  1836. 

After  reciting  the  rule  just  now  mentioned :  and  reciting 
that  "  by  a  rule  of  all  the  said  courts  made  in  this  present 
Easter  term,  it  was  ordered  that  the  several  masters  and  pro- 
thonotaries  for  the  time  being,  of  the  said  courts  respectively, 


Addenda.  479 

together  with  Thomas  Adlington,  Jonathan  Brundrett,  George 
Frere,  James  William  Freshfield,  James  Hall»  Bryan  Holme» 
'William  Lowe,  Edward  Rowland  Hckering,  Samuel  White 
Sweety  William  Tooke,  Richard  White,  and  Edward  Archer 
Wilde,  gentlemen,  attorneys ;  should  be,  and  the  same  were 
thereby  ^pointed  examiners  for  one  year  then  next  ensuing, 
to  examine  all  such  persons  as  should  desire  to  be  admitted 
attorneys  of  all  or  either  of  the  said  courts,  from  and  after 
ttie  last  day  of  that  term ;  and  that  any  five  of  the  said 
examiners  (one  of  them  being  one  of  the  said  masters  or  pro- 
thcmotanes)  should  be  competent  to  conduct  the  said  exami- 
nation in  pursuance  of,  and  subject  to,  the  provisions  of  the 
aaid  nde,  in  Hilary  term  last. 

In  pursuance  of  the  said  rules,  the  following  regulations  for 
conducting  the  said  examinations  have  been  submitted  to,  and 
approved  by,  the  judges  of  the  said  courts : — 

1.  "  That  every  person  applying  to  be  admitted  an  attorney 
of  any  of  the  said  courts,  pursuant  to  the  said  rules  shall, 
within  the  first  seven  days  of  the  term  in  which  he  is  desirous 
of  being  admitted,  leave,  or  cause  to  be  left,  with  the  secretary 
of  the  said  inccHrporated  Law  Society,  his  articles  of  clerkship 
duly  stamped,  and  also  any  assignment  which  may  have  been 
made  thereof,  together  with  answers  to  the  several  questions 
hereunto  annexed,  [post,  p.  480j  signed  by  the  applicant, 
and  also  by  the  attorney  or  attorneys  with  whom  he  shall  have 
served  his  clerkship."  Where  the  clerk  was  a  day  too  late  in 
sending  in  his  answers,  &c.,  owing  to  his  master  not  having 
arrived  in  London  in  time,  Williams  J.  allowed  it  to  be  done 
nunc  pro  tunc.    Ex  p.  Lyons,  6  DowL  517. 

3.  "  That  in  case  the  applicant  shall  shew  sufficient  cause 
to  the  satisfaction  of  the  examiners,  why  the  first  regulation 
cannot  be  fully  complied  with,  it  shall  be  in  the  power  of  the 
said  examiners,  upon  sufficient  proof  being  given  of  the  same, 
to  dispense  witii  any  part  of  the  first  regulation  that  they  may 
think  fit  and  reasonable." 

3.  "That  every  person  applying  for  admission,  shall  also,  if 
required,  sign  and  leave,  or  cause  to  be  left,  with  the  secretary' 
of  the  said  society  answers  in  writing  to  such  other  written  or 
printed  questions  as  shall  be  proposed  by  the  said  examiners 
touching  his  said  service  and  conduct,  and  shall  also,  if  re- 
quired, attend  the  said  examiners  personally,  for  the  purpose 
of  giving  further  explanation  touching  the  same;  and  shall 
also,  if  required,  procure  the  attorney  or  attorneys  with  whom 
he  shall  have  served  his  clerkship  as  aforesaid,  to  answer, 
either  personally  or  in  writing,  any  questions  touching  such 
service  or  conduct,  or  shall  make  proof  to  the  satisfaction  of  the 
said  examiners  of  his  inability  to  procure  the  same.  "  Where 
one  of  the  masters  to  whom  the  clerk  had  been  assigned,  had 
absconded,  so  that  the  latter  part  of  this  regulation  could  not 
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be  entirely  complied  with,  Williams,  J.,  notwithstanding,  or- 
dered the  cleric  to  be  examined.  Ex  p.  Carr,  1  Dowl,  N,  C.  565. 

4.  "That  every  person  so  applying,  shall  also  attend  the  said 
examiners  at  the  hall  of  the  said  society  at  such  time  or  times 
as  shall  be  appointed  for  that  purpose,  pursuant  to  the  said 
rule,  as  the  said  examiners  shall  appoint,  and  shall  answer 
such  questions  as  the  said  examiners  shall  then  and  there  put 
to  him,  by  written  or  printed  papers,  touching  his  fitness  and 
capacity  to  act  as  an  attorney."  {See  the  instructioru,  post, 
p.  480  6.) 

5.  "  That  upon  compliance  with  the  aforesaid  regolations, 
and  if  the  major  part  of  the  said  examiners  actually  present  at, 
and  conducting  the  said  examination  (one  of  them  being  one 
of  the  said  masters  or  prothonotaries),  shall  be  satisfied  as  to 
the  fitness  and  capacity  of  the  person  so  applying  to  act  as  an 
attorney,  the  said  examiners  so  present,  or  the  major  part  of 
them,  shall  certify  the  same,  under  their  hands,  in  the  follow- 
ing form,  viz. : — 

"  In  pursuance  of  the  rules  made  in  Hilary  and  Easter  terms, 
1836,  of  the  courts  of  King's  Bench,  Common  Pleas,  and 
Exchequer :  We,  being  the  major  part  of  the  examiners,  ac- 
tually present  at,  and  conducting  the  examination  of  A.  B. 
of,  &c..  Do  hereby  certify,  that  we  have  examined  the  said 
A.  B.  as  required  by  the  said  rules,  and  we  do  testify,  that 
the  said  A.  B.  is  fit  and  capable  to  act  as  an  attorney  of  the 
said  courts." 

It  may  be  necessary  to  mention,  that  the  clerk  cannot  be 
examined  until  he  has  attained  the  age  of  twenty-one,  Exp. 
Oragg,  6  Dowl.  256,  unless  the  court,  under  particular  drcum- 
sfances,  allow  of  \X.\  see  Ex  p.  Tebbs,  9  DowL  151.  Ex  p. 
•  Bousfield.  /d.  616,  10  Law  J.,S6l,qb ;  nor  before  the  expira- 
tion of  the  time  for  which  he  was  bound.  Ex  p.  Bartlett,  7 
Dowl.  699.     6  &  7  Vict.  c.  73,  s.  3.  ante,  p.  50. 

If  the  examiners  refuse  to  examine  the  clerk,  on  account  of 
any  alleged  defect  in  the  service,  the  court  upon  application 'wOl 
direct  them  to  examine  him  de  bene  esse,  leaving  the  question 
as  to  the  validity  of  the  service  open  for  the  consideration  of 
the  court.  Examiner's  case,  5  Bing,  N.  C.  70.  S.  C.  nom.  Ex, 
p.  Masterman,  7  Dowl,  156. 


Questions  as  to  due  service  to  be  answered  by  the  clerk. 

1.  What  was  your  age  on  the  day  of  the   date  of  your 
articles  ? 

2.  Have  you  served  the  whole  term  of  your  articles  at  the 
office  where  the  attorney  or  attorneys,  to  whom  you  were  ar- 
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tided  or  assigned,  carried  on  his  or  their  business?  and  if  not, 
state  the  reason. 

3.  Have  you  at  any  time  during  the  term  of  your  artides 
been  absent  without  the  permission  of  the  attorney  or  attor- 
neys to  whom  you  were  articled  or  assigned  ?  and  if  so,  state 
the  length  and  occasions  of  such  absence. 

4.  Have  you>  during  the  period  of  your  articles,  been  en- 
gaged or  concerned  in  any  profession,  business,  or  employ- 
ment, other  than  your  professional  employment,  as  cleric  to 
the  attorney  or  attorneys  to  whom  you  were  articled  or 
assigned  ? 

5.  Have  you  since  the  expuration  of  your  artides  been  en- 
gaged or  concerned,  and  for  how  long  time,  in  any  and  what 
profession,  trade,  business,  or  employment,  other  than  the 
profession  of  an  attorney  or  solicitor? 


QuesHfms  as  to  due  service  to  be  cmtwered  by  the  attorney, 

1.  Has  A.  B.  served  the  whole  term  of  his  artides  at  the 
office  where  you  carry  on  your  business  ?  and  if  not,  state  the 
reason. 

2.  Has  the  said  A.  ,B.,  at  any  time  during  the  term  of  his 
articles,  been  absent  without  your  permission  ?  and  if  so,  state 
the  length  and  occasion  of  such  absence. 

3.  Has  the  said  A.  B.,  during  the  period  of  his  articles, 
been  engaged  or  concerned  in  any  profession,  business,  or  em- 
ployment, other  than  his  professional  employment  as  your 
articled  clerk  ? 

4.  Has  the  said  A.  B.,  during  the  whole  term  of  his  clerk- 
ship, with  the  exceptions  above  mentioned,  been  faithfully 
and  diligently  employed  in  your  professional  business  of  an 
attorney  or  solicitor? 

5.  Has  the  said  A.  B.,  since  the  expiration  of  his  artides, 
been  engaged  or  concerned,  and  for  how  long  time,  in  any  and 
what  profession,  trade,  business,  or  employment  other  than  the 
profession  of  an  attorney  and  solidtor? 

And  I  do  hereby  certify,  that  the  said  A.  B.  hath  duly  and 
faithfully  served  under  his  artides  of  clerkship  (or  assignment, 
as  the  case  may  be,]  bearing  date,  &c.,  for  the  term  therein 
expressed,  and  that  he  is  a  fit  and  proper  person  to  be  ad- 
mitted an  attorney. 


•«2 
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The  examineri  aUo  have  publitked  the  folloicing  "  Imtnctiont 
to  the  Candidatet  for  Exammation," 

The  candidates  for  examination  are  requested  to  attend  to 
the  following  directions : — 

Each  candidate  will  have  a  number  given  to  him«  and  win 
take  his  seat  at  the  table  according  to  such  number. 

A  paper  of  questions  will  be  detivered  to  him,  with  his 
name  and  number  upon  it,  containing  questions  to  he  answered 
in  writing,  classed  under  the  several  heads  of, — 

1.  IMiminarj.  4.  Equity  and  practice  of 

2.  Common   and   statute  the  courts. 

law,  and  practice  of       5.  Bankruptcj  and  piac- 
the  courts.  tice  of  the  courts. 

3.  Conveyancing.  6.  Criminal  law. 

Each  candidate  is  required  to  answer  aU  the  prelimioary 
questions  (No.  1.) ;  but  it  is  not  expected  that  he  should 
answer  evay  question  under  each  of  the  other  heads. 

The  answers  to  the  questions  under  the  several  heads  aze 
to  be  written  on  separate  papers,  prefixing  to  e^^  iMwer  the 
number  of  the  question ;  and  eteh  paper  shouUl  lie  vrritten  in 
a  plain  and  legible  manner,  and  signed. 

When  the  candidate  has  finished  his  answers,  he  will  ddi^ 
them,  together  with  his  printed  copy  of  the  questions,  at  the 
examiners'  table :  and  he  will  then  receive  a  ticket,  vdiich  he 
is  to  give  to  the  person  at  the  door  when  he  goes  avTay. 

No  candidate  will  be  allowed  to  communicate  witii,  receiTe 
assistance  from,  or  copy  fism  the  paper  of  another ;  and  is 
case  this  rule  is  discovered  to  be  infringed,  such  person  win  he 
considered  not  to  have  passed  his  examination. 

%*  After  the  examination  hat  be^un,  no  candidate  ts  t9 
leave  the  hall  (wU^fnit  permittion  obtained),  until  he  shall  kaee 
delivered  in  his  answers ;  and  any  candidate  who  leaves  the  haU 
vnlhout  permissiont  will  not  be  allowed  to  return. 
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Abatement,  plea  in,  296 ;  how  pleaded,  296 ;  when  to  be 
pleaded,  297 ;  affidavit  of  verification,  298 ;  form  of  it, 
296.  What  pleas  may  be  pleaded,  299 ;  misnomer,  not, 
299;  non-joinder,  300;  coverture,  &c.  300;  privilege, 
301.  Proceedings  after  plea,  301 ;  judgment  of  respon* 
deas  ouster,  301 ;  cassetur  breve,  301 ;  time  for  pleading 
in  bar  after  it,  278. 

Abatement  of  action,  by  death  of  a  party,  408  ;  or  by  mar- 
riage, 410. 

Abatement  of  writ  of  error,  by  death,  &c.  410. 

Abiding  by  plea,  285. 

Account  books,  inspection  of,  in  what  cases,  242. 

Account  stated,  affidavit  to  hold  to  bail  on,  422 ;  declaration 
on,  432. 

Acquittal  of  one  of  several  defendants,  to  make  him  a  witness 
for  the  others,  '378. 

Action  by  an  attorney,  for  the  amount  of  his  bill  of  costs,  76 ; 
not  to  be  brought  pending  a  reference  for  taxation,  88 ; 
defence  to  it,  78. 

Action  on  bail  bond,  by  the  assignee  of  the  sheriff,  170;  by 
the  sheriff,  170;  proceedings  in  it,  171. 

Action  against  bail  on  their  recognizance,  204 ;  in  what  cases 
the  court  will  stay  the  proceedings  in  it,  pending  error  in 
the  action  against  the  principal,  205. 

Action,  cause  of,  how  stated  in  a  capias,  155 ;  in  a  writ  of 
summons,  103. 

Action,  limitation  of,  97 ;  what,  in  the  several  actions,  97 ; 
when  the  time  begins  to  run,  97 ;  process  sued  out,  &c., 
to  save  the  statute,  98. 

Action,  local,  change  of  venue  in,  236.  See  "  Change  of 
venue," 

Action,  penal,  no  damages,  404. 

Action,  settling,  without  the  knowledge  of  the  attorney,  79,  80. 

Actions  by  sheriffs,  27  ;  against  sherififs,  28. 
•x8 
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Actions,  trifling,  in  what  cases  proceedings  stayed  in,  264. 

Action  against  witness,  for  not  attending  upon  his  subpoenat 
396. 

Actionem  noff,  not  necessary  in  the  commencement  of  a  decla- 
ration, 271. 

Adding  bail,  165;  not  allowed  without  leave,  186;  except  in 
case  of  a  prisoner,  196. 

Adding  pleas,  285,  28G. 

Addition  of  deponent  in  an  affidavit  to  hold  to  bail,  141. 

Addition  to  be  given  to  defendant,  in  a  writ  of  summons,  101. 

Adjournment  of  a  trial,  and  allowing  jurors  to  return  to  thdr 
homes  until  the  next  day,  379.    . 

Administrators,  affidavit  to  hold  to  bail  by,  130 ;  they  cannot 
be  holden  to  bail,  unless  for  a  devastavit,  136.  There  may 
be  judgment  as  in  case  of  nonsuit  against  them,  348. 

Admiralty  court,  proceedings  in,  how  proved,  388. 

Admission  of  attorneys,  50 ;  notice  of  intention  to  apply  for  it, 
50;  form  of  it,  415;  form  of  affidavit  of  service,  413* 
416;  and  of  payment  of  stamp  duty,  416;  the  admission, 
how,  &c.  53.  Their  admission  in  other  courts,  62. 

Admission  of  public  documents,  or  of  the  handwriting  to  or 
execution  of  written  instruments,  under  a  judge's  order, 
390. 

Admission,  what  implied,  from  payment  of  money  into  court, 
290. 

Affidavit  for  an  attachment  against  a  sheriff,  for  not  returning 
the  writ,  or  bringing  in  the  body,  37  ;  and  to  set  it  aside 
on  payment  of  costs,  39,  413. 

Affidavits,  as  to  attorneys  and  their  articled  clerks  :  affidavit 
of  the  execution  of  the  articles,  414,  43 ;  of  service 
under  them,  in  Queen's  Bench,  53,  415;  of  payment  of 
stamp  duty,  416.  Affidavit  for  readmission  of  an  at- 
torney, 61,  417.  Affidavit  to  support  a  motion  against 
an  attorney  for  misconduct,  96  b. 

Affidavit  to  hold  to  bail,  14 1 .  Form  of  it,  420  :  for  goods,  ftc. 
sold  and  delivered,  421 ;  for  work  and  labour,  421 ;  for 
money  lent,  422 ;  for  money  pud,  laid  out  and  expended, 
422 ;  for  money  had  and  received,  422  ;  for  hire  of  goods, 
&c.  422 ;  for  agistment,  422 ;  for  use  and  occupation, 
422 ;  upon  an  account  stated,  422 ;  upon  a  bill  of  ex- 
change, by  payee  against  acceptor,  422 ;  or  by  indorsee 
against  acceptor,  422 ;  or  by  drawer  against  acceptor,  422 ; 
or  by  indorsee  against  drawer,  422;  or  by  indorsee  against 
indorser,  423  ;  upon  a  promissory  note,  by  payee  against 
maker,  423 ;  or  by  indorsee  against  maker,  423 ;  or  by 
indorsee  against  indorser,  423 ;  upon  a  bond,  423 ;  upon 
a  mortgage  or  covenant,  423  ;  for  interest,  423 ;  for  two 
or  more  causes  of  action,  424 ;  by  an  executor,  424 ;  by 
the  assignee  of  a  bankrupt  424;  for  a  debt  due  to  fans- 
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band  and  wife,  424 ;  by  a  surviving  partner,  424 ;  by  aa- 
signee  of  a  debt,  424. 

In  what  cases  a  party  may  be  holden  to  bail,  126 ;  in 
assumpsit,  126;  debt,  127;  covenant,  128 ;  detinue,  tres- 
pass, case,  trover,  126;  in  actions  by  penions  in  autre 
droit,  130.    For  what  amount,  130. 

Who  may  or  may  not  be  holden  to  bail,  132  ;  the  royal 
family  and  their  domestics,  132 ;  peers  and  peeresses,  133 ; 
members  of  parliament,  133  ;  ambassadors  and  their  ser- 
vants, 133 ;  attorneys,  134 ;  banknipts  or  insolvents^  135 ; 
executors,  administrators,  or  heirs,  136;  feme  covert, 
136 ;  infant,  137 ;  lunatic,  137 ;  soldiers  and  seamen, 
137  ;  in  second  action  for  the  same  cause,  137. 

The  affidavit,  141  :  tiie  title,  141 ;  deponent's  addition, 
141 ;  names  of  parties,  142;  statement,  143,  which  muit 
shew  a  good  cause  of  action,  143 ;  and  the  same  cause  of 
action  for  which  the  plaintiff  intends  to  declare,  144; 
must  be  certain,  145;  and  positive,  145 ;  and  must  not  be 
in  more  than  one  action,  146 ;  jurat,  146.  When  to  be 
made,  147;  where  made,  147;  by  whom,  147;  before 
whom  sworn,  148.  Discharge  of  defendant,  when,  &c. 
for  a  defect  in  it,  149,  150. 

A  fresh  affidavit,  not  necessary  in  suing  out  an  aliai  or 
pluries  capias,  158.  No  supplemental  affidavit  allowed, 
150;  nor  any  affidavit  in  contradiction,  150. 

Affidavits  as  to  bail :  affidavit  of  bail  as  to  their  sufficiency, 
426 ;  affidavit  of  service  of  notice  of  justification,  428 ; 
affidavit  of  justification  by  country  baiC  429 ;  affidavit  of 
caption,  429. 

Affidavit  to  set  aside  proceedings  on  a  bail  bond,  173,  174 ;  }ry 
the  defendant,  413 ;  by  the  bail,  414. 

Affidavit  to  set  aside  a  capias,  or  ctischarge  a  defendant,  for 
misnomer,  154. 

Affidavit  for  changing  the  venue,  230,  231. 

Affidavit  for  costs  of  the  day,  360. 

Affidavit  of  coverture,  136. 

Affidavit  of  debt  against  traders  subject  to  the  bankrupt  law^ 
215 ;  form  of  it,  216,  431 ;  the  like,  by  two  or  more 
creditors,  216,  431. 

Affidavit  for  a  distringas,  110;  for  leave  to  enter  an  appear- 
ance, if  distringas  returned  nuUa  bona,  114. 

Affidavits,  fees  for  swearing,  15. 

Affidavit  for  habeat  corpus  ad  testificandum,  395. 

Afiidavit  for  judgment  as  in  case  of  nonsuit,  352 ;  the  like 
after  a  peremptory  undertaking,  356. 

Affidavits  of  jurors  as  to  their  verdict,  not  receivable,  375. 

Affidavit  of  merits,  in  what  form  it  must  be,  306,  174;  by 
whom  to  be  made,  174. 

Affidavit  verifying  plea  in  abatement,  296,  297. 
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Aflidsnt  umcxcd  to  plea  pm$  darrem  ccmHmumce,  303. 

Affidsiit  for  patting  off  a  trial,  372. 

Affidavit  for  ml^  ftc,  to  refer  to  tbe  master,  439. 

Affidavit  of  service  of  writ  of  summons,  420. 

Affidavit  to  have  vritnesses  examined  on  interrogatories,  398, 

446. 
Affinnation  of  a  Qoaker./bnn  of  it,  421. 
Agents  for  attorneys,  96  c ;  most  be  attorneys,  96  c ;  not  to 
act  f<Nr  unqualified  peisons,  63 ;  their  duties,  96  c ;  no 
privity  between  them  and  the  cfient,  96  d;  bound  to 
ddivcr  a  signed  bill  of  their  costs,  before  action,  75,  73 ; 
their  lien  for  costs,  83,  96  d ;  how  punishable  for  miscon- 
duct, 96  d.  Indorsement  on  a  writ  of  mesne  process,  when 
sued  out  by  an  agent,  156,  105,  418. 
Agistment,  affidavit  to  hold  to  bail  for,  422. 
Agreements,  how  proved,  388. 
Alias  ca]Nas,  159 ;  form  of  it,  159, 425. 
Alias,  writ  of  summons,  108 ;  form  of  it,  109,  418. 
Alien,  if  sent  out  of  the  country,  in  what  cases  his  bail  to  the 
action  discharged,  208;  in  what  cases  his  bail  to  the 
sheriff  dischaii^,  172. 
Allocatur  for  costs,  doubtful  if  an  action  will  lie  upon  it;  127. 
AUocatur  exigent,  in  what  cases,  120. 
ADowance  of  baD,  rule  of,  192;  in  case  of  a  prisoner,  198. 
Atteration  of  a  writ  of  summons,  &c.,  106 ;  of  the  distringiu 
and  danse  of  md  prius,  where  a  cause  has  been  made  s 
remanet,  374,  364. 
Ambassadors  and  their  domestics  cannot  be  arrested,  133. 

They  cannot  be  bail,  189. 
Amendment  of  capiat,  or  copy  of  it,  160 ;  of  vmts  of  execu- 
tion, 204 ;   of  particulsrs  of  demand,  254 ;    of  writ  of 
summons,  106,  109. 
Amendment  at  the  trial,  power  of,  by  sheiiflfo,  &c.,  386. 
Amendment,  time  for  ploiding  after,  277. 
Amends,  tender  of,  in  actions  against  justices,  294. 
Amount  for  which  a  defendant  may  be  holdai  to  bail,  130. 
Annuity,  holding  to  bail  for  arrears  of,  128. 
Apothecary,  affidavit  to  hold  to  bail  by,  421. 
Appearance,  1 1 5 ;  by  defendant  in  person,  115;  or  by  attorney, 
116 ;  or  in  pursuance  of  attorney's  undertaking,  68,  305; 
or  by  plaintiff  for  the  defendantt  116.    Appearance,  after 
money  deposited  in  lieu  of  bsJl,  200;   after  service  of 
capias,  159;  after  dUtringoi,  114;  before  signing  judg- 
ment of  non  pros,  228 ;  before  plei^  297,  276,  284. 
Appearance,  fees  payable  on,  12. 
ArbitTition,  referring  a  cause  to,  in  what  cases  it  discharges 

the  bail,  206. 
Archives  of  the  universities,  inspection  of,  in  what  cases. 
241. 
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Ajrgument,  of  a  demurrer,  321 :  of  a  special  cue,  406;  of  a 
special  Terdict,  404. 

Arrest,  161 ;  the  wamnt,  161 ;  the  aircst,  161 ;  how,  162 ; 
by  whom,  162 ;  where,  163 ;  when,  163 ;  privilege  from 
arrest.  163,  63,  64 ;  taking  the  party  to  prison,  165 : 
deposit  with  the  shexiff  in  liea  of  faaO,  175.  Aneit  by 
bail  of  th^  principal,  213 ;  arrest  upon  a  cq^iaa.  159 ; 
arrest  a  second  time,  for  the  same  cause  of  action,  137. 

Articled  clerks,  41 :  binding  and  service  of,  41 ;  in  what 
cases,  41 ;  who  may  take,  42 ;  the  articles,  43  ;  affidavit  of 
their  execution,  43,  44 ;  enrolment  of  them,  44  ;  service 
under  them,  44 ;  an  what  case  clerk  discharged  from  them, 
and  upon  what  terms,  46 ;  assignment  of  the  articles^  46 ; 
part  of  premium,  when  ordoed  to  be  refunded,  47. 
Examination,  previous  to  admission,  44.  'Where,  49 ;  re* 
gulations  upon  the  subject,  50,  478.  Admission,  &c.,  50 : 
notice  of  intention  to  apply  tor  admission,  50 ;  form  of  it, 
415 ;  affidavit  of  service,  in  the  court  of  Queen's  Bench, 
415;  affidavit  of  payment  of  stamp  doty,  53,  416;  fiat  for 
admission,  54 ;  admission,  54 :  entry  of  name  on  the  roll 
of  attorneys,  55. 

Assignees  of  bankrupt  in  what  cases  they  may  hold  to  bail, 
130, 140, 141;  the  affidavit,  124,  146;  their  proceedmgs, 
when  stayed,  264;  warrant  of  attorney  of  banlcrupt, 
when  valid  as  agunst  them,  835. 

Assignee  of  debt,  affidavit  to  hold  to  bail  by,  424. 

Assignment  of  artides  of  derkship,  46 ;  on  what  stamp,  47. 

Assignment  of  bail  bond,  169 ;  fee  for,  25 ;  action  by  assignee, 
170. 

Assignment  of  breaches,  in  debt  on  bond,  327. 

Assignment  of  replevin  bond,  fee  for,  24. 

Assumpsit,  in  what  cases  the  defendant  may  be  faolden  to  bail 
in,  126;  form  of  cognovit  in,  442;  form  of  declaration, 
432 ;  the  common  counts,  432 ;  form  of  general  issue  in, 
272,  436. 

Assumpsit,  writ  of  inquiry  in,  in  what  cases,  308. 

Assumpsit,  limitation  of  action  in,  97. 

Attachment,  against  witnesses,  for  not  attending  upon  a  sub- 
poena, 395. 

Attachment  against  a  sheriff,  35 ;  for  not  returning  the  writ, 
35 ;  for  not  obeying  a  judge's  order  to  return  the  writ  in 
vacation,  35 ;  for  not  obeying  the  rule  to  bring  in  the 
body,  35 ;  for  not  obeying  a  judge's  order  to  bring  in  the 
body  in  vacation,  36 ;  affidavit  to  obtain  rule,  37 ;  the 
writ,  37.  Proceedings  thereon,  37 :  rule  on  coroner  to 
return  the  attachment,  38 ;  attachment  for  not  returning 
it,  38 ;  habeas  corpus  to  bring  in  the  body  of  the  sheriff, 
38.    Attachment  set  aside,  for  irregularity,  &c.,  38 ;  or  if 
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regular,  upon  payment  of  costs,  39 ;  form  of  the  affidaTit 
in  the  latter  case,  40;  in  what  cases  the  attachment  to 
stand  as  a  security,  40 ;  attachment  for  not  retuimng  a 
writ  of  execution,  33 ;  for  not  obeying  a  judge's  order  to 
return  it  in  vacation,  34. 

Attendance  of  witnesses,  how  enforced,  393. 

Attestation  of  cognovit  or  warrant  of  attorney,  336 ;  form, 
442. 

Attorney,  53.  And  see  "Articled  Clerk,"  His  certificate, 
privileges,  &c.,  56 :  certificate,  66,  and  duty,  57 ;  certi- 
ficate from  registrar,  56 ;  how  long  in  force,  58 ;  effect  of 
neglecting  to  take  it  out,  58.  Entry  of  the  name,  &c., 
in  the  book  at  the  master's  office,  58.  Certificate,  alter 
default  made  in  taking  it  out  for  a  year,  59 :  on  what 
terms,  59 ;  where  he  has  not  practised  since  the  expira- 
tion of  his  certificate,  59;  where  he  has  practised,  not 
knowing  that  he  was  uncertificated,  60;  and  where  he 
has  practised,  knowing  it,  61 ;  formerly  notice  of  intention 
to  apply,  61.  His  admission  in  other  courts,  62 ;  he  may 
practise  in  inferior  courts,  62.  Unqualified  persons  acting 
as  attorneys,  penalty,  63.  Acting  as  agent  for  an  anqnalified 
person,  penalty,  63.  Attorney,  prisoner,  disabilities  of,  65. 
Privileges  of  an  attorney,  66  :  to  sue  and  be  sued  in 
the  court  of  which  he  is  attorney,  301,  66 ;  of  laying  his 
venue  in  Middlesex,  67,  235 ;  of  not  being  holden  to 
bail,  in  what  cases,  134 ;  of  not  being  arrested  in  court 
or  on  circuit,  or  in  going  or  returning,  &c.,  163  ;  of  not 
suing  or  being  sued  in  court  of  requests,  in  what  cases, 
67 ;  of  practising  in  any  of  the  courts,  62,  78  ;  of  being 
entitled  to  costs  as  attorney,  in  actions  by  or  against 
himself,  67  ;  of  not  being  obliged  to  divulge  the  confiden- 
tial communications  of  his  client,  66 :  but  a  plaintiff's 
attorney  must,  if  required,  disclose  the  place  of  his  dienf  s 
residence,  69,  156.  An  attorney  cannot  be  bail,  except 
for  the  purpose  of  rendering,  189 ;  nor  can  persons  who 
are  indemnified  by  him,  189. 

Their  employment  and  duties,  68 ;  suing  and  defending 
by  attorney,  68 ;  attorney  not  bound  to  proceed  without 
adequate  advances,  69.  Change  of  attorney,  not  without 
rule  or  order,  otherwise  irregular,  70,  181,  189;  order 
drawn  up,  on  payment  to  the  attorney  of  what  is  due  to 
him,  71.    Service  of  rules,  notices,  Stc.,  upon  attorneys, 

71.  Clients,  how  far  bound  by  the  acts  of  their  attorneys, 

72.  Undertakings  of  attorneys,  how  and    in  what  case 
enforced  by  the  court.  72,  116. 

Their  remedy  for  costs,  73  :  delivery  of  their  bill,  73, 
77 ;  in  what  cases  they  may  be  compelled  to  deliver  it, 
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75.  Action  for  the  amoaat,  76,  86;  form  of  affi- 
davit to  hold  to  bail,  421;  writ,  76;  defence,  78. 
Their  lien  for  costs,  79 ;  on  deeds  and  papers  of  their 
clients  in  their  hands,  79 ;  on  satisfection  of  which  they 
may  be  compelled  to  deliver  them  np,  79 ;  their  lien  on 
judgments,  money  awarded  to  the  client,  &c.,  and  how 
and  in  what  cases  such  lien  enforced,  81 ;  and  judgments 
on  both  sides  can  only  be  set  off,  subject  to  their  lien, 
82 ;  lien  of  agents.  83.  In  what  cases  their  bills  may  be 
taxed,  83 ;  upon  whose  application,  84 ;  when,  85,  86 ; 
to  what  court,  84 ;  how,  86 ;  costs  of  taxation,  89. 

Punishment  of  attorneys  for  misconduct,  91 :  for  in* 
dictable  offences,  92 ;  culpable  malfeasance  as  an  attor- 
ney, 93 ;  gross  n^gence  or  ignorance,  &c.,  94  ;  culpable 
nonfeasance,  96 ;  agent* s  misconduct,  96d ;  motion  against 
them,  96  a;  within  what  time,  45, 96'a ;  in  what  form,  96  b ; 
affidavit,  96  b ;  costs,  96  b ;  reference  to  the  master,  96  c  ; 
consequences  of  bdng  struck  off  the  roll,  96  c. 

Attorney,  striking  off  the  roll,  96  c. 

Attorneys  in  Wales,  how  admitted  in  the  courts  at  West- 
minster, 62. 

Attorney,  warrant  of.  See  "  Warrant  of  Attorney," 

Award,  holding  to  bail  in  debt  on,  128. 

Award  of  jury  process,  324. 

B. 

Bail,  who  may  or  may  not  be  holden  to,  132 :  the  royal  fomily 
and  their  domestics,  132 ;  peers  and  peeresses,  133 ;  mem- 
bers of  parliament,  133  ;  ambassadors  and  their  domestics, 
133;  attorney,  134,  66;  bail,  205,  171 ;  bankrupt  or  in- 
solvent, 135 ;  executor,  administrator  or  heir,  136  ;  feme 
covert,  136;  infant,  137  ;  lunatic,  137;  soldier  or  seaman, 
137  ;  in  second  actions  for  the  same  cause,  137. 

In  what  actions,  126;  assumpsit,  126;  debt,  127  s 
covenant,  128;  detinue,  trespass,  case,  trover,  129;  in 
actions  by  persons  suing  in  autre  droit,  130.  For  what 
amount,  130;  in  Wales  and  the  counties  palatine,  130. 

Bail,  affidavit  to  hold  to,  420,  141.  See  "4ffidavit  to  hold  to 
baU," 

Bail  to  the  action,  176.  Special  bail  in  town  causes,  176: 
putting  in  bail,  176;  who  may  be  bail,  177 ;  by  whom 
put  in,  177;  how,  177.  Notice  of  bail,  178;  in  ordi- 
nary cases,  178,  form  of  it,  426 ;  notice  accompanied 
with  affidavit  of  sufficiency,  181,  form  of  the  affidavit, 
426,  costs,  182  ;  four  days'  notice  of  putting  in  and  justi- 
fying at  same  time,  183,  form  of  it,  427 ;  defects  in 
notices  of  bail,  how  objected  to,  183.    Exception,  183  : 
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in  what  caics,  183,  184;  how  and  irtien  to  be  estered, 
184 ;  notice  of  it,  how»  184. /orm  of  it,  185»  428 ;  notice 
inder  R.  6.  T.  1  W.  4,  s.  3,-^.  185»  428 ;  added  baU, 
185.  Jiwtiliratifm,  186:  in  wfaai  caaes,  186;  within 
what  time,  186;  wbcre,  187  ;  notice  of  jiMtffifatinn,  187, 
188;  >Wm  of  it,  428;  aflidanrit  of  aenrice  of  it,  428; 
epfaiing  the  jttatHcrtiBP^iqiott  what  gronnds,  189— 191; 
Ibvthcr  time  to  jnatifyv  191 ;  notice  thenopoo*  and  rule, 
192 ;  rqcctioo  of  ^e  bafl,  192;  jnatiiration,  192 ;  rule 
of  alowanca.  and  acraoe  tiMRo^  193.  Coats,  193, 
182. 

Coontry  hail,  194:  whcm  andhowpot  in»  195;  ai&da. 
vit  of  jnaciicatlon»  195;  fgrm  of  it.  429;  aflUbmt  of 


c^vtioB,  196; /hnn  of  it,  429;  alowanoe  ai^  ffling  of  the 
bMlpiece»l9^;  noticeof  bM%  196;  ArmQflt»429,430; 
cxccftion,  and  notice  thenof,  197 ;  joatificatioB.  197. 

Batt  by  priMMn,  197 ;  m  what  caacn^  197 ;  how  in 
term  time,  197 ;  how  im  ^mcatMB^  198 ;  not  necessary  to 
except  to  the  bail,  198 ;  tiie  bail  maybe  chnoged,  without 
leave,  196;  ftnrther  tiaae  to  jostify  not  gnntod»  and  why, 
198;  rale  of  allowance,  198  ;  writ  of  snpciscdeaa,  198. 

Bail,  deposit  of  Bmney  in  lien  of,  199,  294;  when  mod,  how 
paid  in,  199, 200;  dcpos^  with  sheriff  in  lien  of  bail  bond, 
may  be  paid  in  lieu  of  bail,  199:  eannot  he  converted 
into  the  ordinary  payment  of  money  into  court,  199, 294, 
290 ;  common  appearanee,  200.  When  taken  out  by 
phdntiff,  200;  when  by  defendant,  200. 

Bail,  hahaityo^  to  what  aaaonnt,  201;  habUity  of  batt  to  the 
sheriff;  171. 

Ba9,  pracc«^ngs  agunat,  201 :  Oi.  jo.  agnnst  the  principal, 
201 ;  9cirefadai,  204;  acti<»  of  deb^  204 ;  staying  pro- 
cee^Sng  against  them  pending  enar»  205. 

Ball,  in  what  cases  discharged,  205:  by  render,  205,  208 ;  by 
variance  between  dedarariim  and aflSdarit  of  debt;  206; 
1^  reference  to  arbitration,  when,  206 ;  by  plaintiff  giving 
time  to  the  principal,  207 ;  by  prindpiil  beeoining  a  peer 
or  member  of  pariiainpn^  207 ;  by  deaft  or  faankniptcy, 
ftc.,  of  prindpid,  207 ;  1^  principal  being  sent  ont  of  the 
country,  under  the  alien  ac^  208,  or  b^mg  tranaportedli 
208. 

Bail  to  be  perfected,  before  nwring  to  set  aside  an  attachment 
against  the  shoiff;  39. 

Bail  piece,  177,  178. 

Bail  for  prisoners,  197. 

Bail,  privilege  of,  from  arrest,  in  what  cases,  164. 

BaO,  render,  in  dischaige  of,  208.  See  "Render."  Bail  pat 
in  for  the  purpose,  in  iriiat  cases,  212. 

Bail  bond,  168 :  in  what  cases,  168 ;  lees  upon  it,  24 ;  conse- 
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quences  of  not  taking  it,  168.  The  bond,  and  its  requi- 
sites, 169;  forfeiture  and  assignment  of  it,  169.  Action 
upon  it,  170;  in  what  court,  170;  process,  171;  defend* 
ants  cannot  be  holden  to  bail,  171,  128  ;  judgment,  171; 
liability  of  the  bail,  to  what  extent,  171.  Bail,  in  what 
cases  discharged,  171;  by  death  or  bankruptcy  of  the 
defendant,  171;  by  the  defendant  being  sent  out  of  the 
country  under  the  alien  act,  172  ;  by  the  plaintiff  giving 
time  to  the  defendant,  172;  by  irregularity  in  the  affida- 
vit to  hold  to  bail,  149,  or  process,  &c.,  172;  in  what 
cases  not,  172.  Regular  proceedings  on  the  bail  bond 
set  aside,  172;  in  what  cases,  172;  affidavit  for  that 
purpose,  173  ;  form  of  it,  413  ;  affidavit  by  the  bail,  414 ; 
bail  or  render  previous  to  the  motion,  173;  in  what 
cases  the  bail  bond  to  stand  as  a  security,  174. 

Bail  bond,deposit  with  the  sheriff  in  lieu  of,  175. 

Bail  bond,  fees  to  the  sheriffs'  officer,  upon,  24. 

Bail  fees,  13. 

Bailiff,  special,  consequence  of  having  a  warrant  directed  to, 
162. 

Balance  of  account,  affidavit  tO  hold  to  bail  for,  130. 

Bankrupt,  his  discharge  from  arrest,  in  what  cases,  135,  164. 

Bankrupt,  assignees  of,  affidavit  to  hold  to  bail  by,  424 ;  their 
proceedings,  when  stayed,  264 ;  warrant  of  attorney  of 
bankrupt,  not  valid  against,  unless  filed,  335. 

Bankruptcy  of  bail  to  the  sheriff,  in  what  cases  it  discharges 
them  from  their  liability,  171. 

Bankruptcy,  when  an  objection  to  bail,  190,  191. 

Bankruptcy,  of  principal,  when  a  discharge  of  bail  to  the  sheriff, 
171. 

Baptism,  register  of,  how  proved,  388, 

Bar,  trial  at,  372 ;  in  what  cases,  372  j  how,  373. 

Barratry,  conviction  of  an  attorney  for,  its  effect,  92. 

Barrister,  his  privilege  from  arrest,  in  what  cases,  163 ;  his 
privilege  of  speech  in  addressing  a  jury,  &c.  377.- 

Bill  of  costs,  delivery  of,  in  what  cases,  73 ;  by  an  agent, 
75,  96  d;  how  made  out,  73;  subscribed,  74;  and  deli- 
vered, 74 ;  in  what  cases,  and  how  taxed,  83 ;  costs  of 
taxation,  89. 

Bill  of  exceptions,  400 ;  in  what  cases,  400 ;  proceedings  upon 
it,  400. 

Bill  of  exchange,  affidavit  to  hold  to  bail  on,  422,  433 ;  evi- 
dence of,  388  ;  interest  on,  when  allowed,  406 ;  pleas  in 
actions  upon,  272 ;  reference  to  the  master  to  compute 
principal  and  interest  on,  314;  affidavit  for  rule,  439; 
staying  proceedings,  on  payment  of,  and  costs,  257. 

Bill  of  particulars,  251,  See"  Particulars  of  demand,"  Time 
for  pleading  after,  277. 

**» 
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Body  rule,  31 ;  in  what  cases  and  when,  31 ;  in  term  or  vaca- 
tion, 32 ;  attachment  for  not  obeying  it,  35. 

Bond,  action  upon :  affidavit  to  hold  to  bail,  128  ;  form  of  it, 
423  :  general  issue,  272,  436 ;  breaches,  when  to  be  as- 
signed, 327 ;  damages,  when  nominal  only,  404. 

Bond,  bail.  168.    Sw  "  BaU  bond." 

Books  of  corporation,  in8pecti<m  of,  in  what  cases  granted, 
240 ;  inspection  of  other  public  books  and  documents, 
241 ;  in  what  cases,  of  private  books,  242. 

Breaches,  in  debt  on  bond,  327;  in  what  cases,  327,  171 ; 
how  assigned  or  suggested,  328 ;  judgment,  328 ;  scire 
facias  for  damages  for  subsequent  breaches,  328. 

Breaking  doors,  to  execute  a  capias,  162. 

Brief,  370 :  at  nisi  jnius,  370 ;  upon  demurrers,  writs  of  error, 
special  cases,  370 ;  upon  rules,  370. 

Burial,  register  of,  how  proved,  388. 

Bye  law  of  a  corporation,  inspection  of,  when  granted,  240. 


C. 

Cancelling  bail  bond,  149,  172 ;  cancelling  cognovit,  344 ;  or 
warrant  of  attorney,  345. 

Capias,  151;  how  directed,  151;  teste  and  duration  of  it,  153; 
parties,  how  to  be  described  in  it,  153;  description  of 
cause  of  action,  l.'>5,  which  must  accord  with  the  affidarit 
and  declaration,  155;  indorsements,  what  requisite,  and 
their  forms,  155,  156,  157  ;  how  sued  out,  157 ;  alias  and 
pluries  writs,  159;  defects  in  the  writ,  how  to  be  taken 
advantage  of,  160.  How  capias  executed,  161,  158,  159; 
arrest  of  one,  and  service  iqion  another,  defendant,  159; 
officer's  fee  for  the  arrest,  &c.  24. 

Capias  utlagatum,  122;  how  sued  out,  122;  how  executed, 
122.  Special  capias  utlagcttum,  122,  123  ;  inquisition 
and  other  proceedings  thereon,  123. 

Capias  ad  satisfaciendum,  does  not  lie  against  ambassadors  or 
their  domestics,  133  ;  or  bail  to  the  action,  205,  although 
otherwise  against  bail  to  the  sheriff,  171 ;  nor  against 
peers  and  peeresses,  133 ;  or  members  oi  parliament,  133. 
Ca.  sa,  for  the  purpose  of  proceeding  against  bail,  201, 
202 ;  or  of  proceeding  to  outlawry,  123. 

Case,  action  on  the :  limitation  of  action  in,  97  ;  in  what  cases 
the  defendant  may  be  holden  to  bail,  by  a  judge's  order, 
128 ;  general  issue,  272,  436. 

Case,  special,  406  :  from  a  court  of  equity,  406  ;  from  a  court 
of  law,  407 ;  how  and  in  what  cases  turned  into  a  special 
verdict,  407  ;  how  stated,  407. 
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Cause  of  action,  how  stated,  in  an  affidavit  of  debt,  143,  144 ; 
in  ft  capias,  155  ;  in  a  writ  of  summons,  103. 

Cassetur  Breve,  entry  of,  301 ;  in  what  cases,  301 ;  how  en- 
tered, 301. 

Certainty,  what  required  in  an  i^davit  to  hold  to  bail,  144, 
145. 

Certificate  of  an  attorney,  53 ;  duty  thereon,  53 ;  how  long  in 
force,  54 ;  effect  of  not  taking  it  out,  54,  64,  76. 

Certificate  as  to  costs  :  to  deprive  a  plaintiff  of  costs,  386 ;  for 
costs  of  a  special  jury,  3(68. 

Certificate  for  «peedy  execution,  380. 

Certificate,  fee  for,  14. 

Certiorari,  writ  of,  to  remove  a  cause  from  an  inferior  eourt, 
217.  See  "  Removal  of  causes"  The  like,  to  remove  a 
record,  for  the  purpose  of  suing  out  execution,  220 ;  to 
bring  in  the  record,  where  nul  tiel  record  is  pleaded,  295. 

Challenge  of  jurors,  375;  at  what  time.  Id,;  not  usual  in 
practice,  and  why.  Id, 

Change  of  attorney,  not  without  a  judge's  order,  66 ;  which  is 
drawn  up,  upon  payment  to  the  attorney  of  what  is  due 
to  him,  67.  In  what  cases  an  order  not  requisite,  181. 
Consequences  of  proceeding  by  a  new  attorney,  without 
arder  to  change  the  former  one,  when  necessary,  188. 

Change  of  bail,  not  without  leave  of  the  court  or  a  judge,  186, 
except  in  case  of  a  prisoner,  198. 

Change  of  venue,  230.  In  transitory  actions,  upon  the  usual 
affidavit,  230;  in  what  cases,  230;  in  what  not,  231; 
form  of  the  affidavit,  434 ;  the  rule,  281,  and  when  to  be 
moved  for,  232 ;  in  what  eases  it  may  afterwards  be  dis- 
charged, 232 ;  venue  how  brought  back,  and  on  what  un- 
dertaking, 232^  what  a  sufficient  compliance  with  the 
underUking.  233. 

In  transitory  actions,  upon  special  grounds,  234 ;  in 
what  cases,  234 ;  into  what  county,  236 ;  when  appli- 
cation to  be  made,  236. 

In  local  actions,  236 ;  in  what  cases,  by  leave  of  the 
court  or  a  judge,  236,  237;  application  when  to  be  made, 
237  ;  entry  of  suggestion,  237. 

Charter  party,  in  debt  on,  defendant  may  be  holden  to  bail,  128. 

Charters,  inspection  of,  when  ordered  to  be  given,  241. 

Chester,  county  palatine  of:  holding  to  bail  in,  for  what 
amount,  ISO;  attornies  of,  how  admitted  in  the  courts 
at  Westminster,  60. 

Chirograph  of  a  fine,  in  what  cases  evidence,  389. 

Clergymen,  in  what  cases  privileged  from  arrest,  163 ;  may  be 
outlawed,  and  court  may  award  a  levari  facias  de  bonis 
ecclesiasticis,  123. 

Claim  of  conusance,  what,  302 ;  in  what  cases  and  when,  302  ; 
seldom  occurs  in  practice,  302. 
VOL.  I.  y 
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Cterki  of  the  judges,  fees  payable  to  them,  17. 

Clerk  of  the  Idtchen  in  the  Queen's  household,  privileged  firoD 
arrest,  132. 

Client,  how  far  bound  by  the  acts  of  his  attorney,  68  ;  collad- 
ing  with  opposite  party  to  defraud  his  attorney  of  his  hen 
on  a  judgment,  &c.,  for  his  costs,  79,  80 ;  he  alone  csn 
require  his  attorney's  bill  to  be  taxed,  82. 

Client's  residence,  to  be  disclosed  by  his  attorney,  in  what 
cases.  65. 

Cognovit,  334:  form  of  in  debt,  441 ;  in  assumpsit,  442; 
when  it  may  be  given,  334 ;  by  whom  to  be  signed,  334 ; 
when  to  be  stamped,  334 ;  in  what  cases  to  be  filed,  338. 
Judgment,  when,  339 :  not  after  the  death  of  the  party, 
339;  how  signed,  339,  340;  costs,  and  when  taxed, 
339. 

Cognovit  by  principal,  in  what  cases  it  discharges  his  bail  to 
the  action,  207 ;  or  to  the  sheriff,  172. 

Collusion  between  client  and  the  opposite  party,  to  de&aud 
the  attorney  of  his  lien  upon  a  judgment,  &c.,  how  and  in 
what  cases  prevented,  79. 

Colonies,  witnesses  in  the,  examination  of  them  upon  interro- 
gatories, 396.    See  "  Witness." 

Commencement  of  declaration,  221, 432  ;  of  plea,  271,  436. 

Commission  of  bankrupt,  how  proved,  388. 

Commission  to  India,  &c.,  to  examine  witnesses,  396.  See 
"  Witness:* 

Commissioners  for  taking  affidavits,  in  Ireland  and  Scotland, 
149 ;  affidavits  of  debt,  in  the  country,  may  be  awom  be- 
fore plaintiflfs  attorney,  148. 

Commissioners  for  taking  bail,  194,  195. 

Committitur,  inspection  of  it,  when  ordered,  241. 

Common  appearance,  115.    See  "Appearance  " 

Common  counts, /orm  of,  in  assumpsit,  432  ;  in  debt,  432,  43S. 

Computing  principal  and  interest  on  bills  of  exchange,  &c-, 
314;  the  rule,  &c.,  315. 

Concilium,  motion  for,  no  longer  necessary,  321. 

Conditional  tender,  bad,  289. 

Consolidating  actions,  237 ;  in  insurance  causes,  237  ;  in  other 
cases,  238  ;  payment  of  money  into  court  in,  293. 

Conspiracy,  conviction  of  an  attorney  for,  its  ^ect,  in  what 
cases,  90. 

Consul,  not  privileged  from  arrest,  as  an  ambassador,  133. 

Continuances,  entry  of,  not  necessary  or  allowed,  326, 327, 
303 ;  except  of  mesne  process,  to  save  the  statute  of  limi- 
tations, 99,  100. 

Continuance  of  notice  of  inquiry,  311 ;  of  notice  of  trial,  330. 

Conusance,  claim  of,  302  :  in  what  cases,  302 ;  at  vrhat  time, 
302 ;  seldom  occurs  in  practice,  302. 

Conviction,  how  proved,  387. 
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Oopy  of  Capias,  158;  to  be  delivered  to  defendant,  159.    Of 

writ  of  summons,  106  ;  how  served,  106,  107. 
Oopy,  examined,  in  what  cases  evidence,  389. 
Copy,  office,  in  what  cases  evidence,  389 ;  fees  for,  15. 
Oopyholder,  who  is  not  a  housekeeper,  cannot  be  bail,  177. 

In  what  cases  a  copyholder  may  have  inspection  of  court 

rolls  and  books  of  the  manor,  240,  241. 
Coroner,  direction  of  writs  to,  in  what  cases,  153. 
Corporation  books,  charters,  muniments,  &c.,  inspection  of,  in 

what  cases  ordered,  240. 
Costs,  in  what  cases  not  given  if  the  judge  certify,  63,  87. 
Costs,  upon  trial  by  the  record,  where  ntU  tiel  record  Is  pleaded, 

296. 
Costs  upon  demurrer,  323. 

Costs  upon  judgment  of  rum  pros,  230 ;  or  nonsuit,  346. 
Costs,  what  allowed  to  an  attorney,  party  in  a  cause,  64 ;  costs 

upon  a  motion  against  an  attorney,  96. 
Costs,  upon  justification  of  bail,  193,  182. 
Costs  upon  a  cognovit,  343. 
Costs  of  the  day,   for  not  proceeding  to  trial,  359 ;  in  what 

cases,  359  ;  the  motion,  and  when  it  may  be  made,  360 ; 

affidavit,  form  of,  443 ;  when  granted,  upon  discharging  a 

rule  for  judgment  as  in  case  of  a  nonsuit,  360,  355,  358. 
Costs  upon  a  demurrer,  323. 
Costs  upon  a  discontinuance,  244,  245 ;  rule  to  contain  an 

undertaking  to  pay  them,  244. 
Costs,  upon  discharging  a  jury,  379. 
Costs,  after  writ  of  inquiry,  314. 
Costs  of  examining  witnesses  on  interrogatories,  398. 
Costs,  upon  an  interpleader  rule,  in  ordinary  cases,  271. 
Costs,  lien  of  an  attorney  for,  77 ;  upon  deeds,  papers,  &c..  77 ; 

upon  judgment,  &c.,  79 ;  in  cross  actions,  80.    Lien  of 

agents,  81. 
Costs,  upon  a  nolle  prosequi,  333. 
Costs  of  a  non  pros,  230. 
Costs  of  a  nonsuit,  402. 

Costs  for  not  proceeding  to  trial  in  pursuance  of  notice,  360. 
Costs,  upon  nul  tiel  record  pleaded,  296. 
Costs,  on  reversal  of  outlawry,  124. 
Costs  after  payment  of  money  into  court,  292,  293. 
Costs,  upon  plea  of  non-joinder,  300 ;  upon  pleas  puis  darrein 

continuance,  304. 
Costs,  remedy  for,  as  between  attorney  and  client,  74,  61,  62  ; 

upon  a  rule,  127  ;  for  agency  costs,  96b, 
Costs,  security  for,  245 ;  in  what  cases,  245 ;  where  plaintiff 

resides  abroad,  246 ;  in  other  cases,  247,  248 ;  applica- 
tion, 249;  time  for  pleading  after  it,  251. 
Costs  of  a  special  jury,  368 ;  certificate  for,  368. 
y2 
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&c.  291 ;  costs.  292  Ww  ^"^  ^^^  ""'  29J;/«J* 
upon  a  tender  294  .  hJ^i^fL"^**^'  ^^^  :  by  defend^. 
tiies  o{p^^'29^/}^.f^  replevin,  294;  byj^^ 

Coum  proce^^^^^^^ 

^^^i^^'i^i^^^  --i  not  obli^to 
Court  keepeii'  few  16  ^"""^^  *^®  sued  in  it, «. 

SvTn:nt"^ffl^r^^^^^^  t:'^^'^^^  -^-<^'  ^^o,  241. 

writ  of  inquiry  if  3^8    L^'"'   128./on»  of  it,4i3; 
Coverture,  pl^o^i^'J'^i^^^'f^^^^  ^^'  ^7. 

tion  to  discharge  a  feme  ^v.l    \*®*^*^»*  ^^»  "^^^^ 
Criers'  fees,  15,  le!^^  ^  '^''^'^  *^"^  ^^  custody!  136. 

Crown,  limiution  in  suits  by  the  97 
Cross-examination  of  witnesses,  377 
Cross  mterrogatories,  399. 

Curta  flrfwsari  rw/f,  continuance  hv  ««i 

327.  '  ^"""nuance  by.  no  longer  in  use,  243, 326, 
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VtielBia*^*  ^^'  ^^  what  cases,  404;  where  there  are  several 
defendtints,  404;   where  there  are  several  issues,  405; 

^^^^jncreasing  or  reducing  them,  405;   double  and   treble 

•  "oc  ms:^^^^^  ^"  ^^**  cases,  405  ;  interest,  as  damages,  in  v?hat 

.^-^  a!  cases,  405. 

;- '       :.\  of  declaration,  221 ;  of  pleas,  271  ;  of  pleadings  in  the 

'f°^"X  issue,  326;  of  the  issue,  324, 326 ;  of  writs,  153,  102,  365. 

^^'''''  "Jy  'yt«n  continuance^  pleas  puis,  302. 

tf'J'  ["^tth  of  attorney,  its  eflfect  upon  a  suit,  67. 

y.^^^th  of  parties,  408  :  its  eflfect  upon  the  action,  408 ;  death 

^'^\h\     of  a  sole  phdntiflF  or  defendant,  408 ;  of  one  of  several, 

15  r-'    409  ;  of  defendant,  whilst  in  custody  in  execution,  409 ; 

TgoC  lif '/     Q^  party  to  a  writ  of  error,  410. 

,,,  ^h  of  defendant,  before  judgment  on  cognovit,  339 ;  before 

f  'Y'l-     judgment  on  warrant  of  attorney,  34 1 . 

'"'  L'^*^  ^^  principal,  when  a  discharge  of  the  baU  to  the  sheriflF, 

3:  wjflff       i»^  1^  or  to  the  action,  207. 

•^^^Oebt :  affidavit  to  hold  to  bail  in,  127, 143  ;  declaration,  432  ; 

:)iJiJiT,«2  g^n^rai  igguie,  272,  436 ;  writ  of  inquiry,  307  ;  damages, 
404.    Limitation  of  action  in,  97. 

'^;Debt  on  bond,  breaches  assigned  or  suggested  in,  in  what  cases 

-^'  ^-         and  how,  327. 
^Debt  on  bail  bond,  170. 

^^Debt  on  recognizance  of  bail,  204,  205;  render,  within  what 

''^^  *         time  after  the  commencement  of  the  action,  205. 

^f'  Debt,  cognovit  in,  441. 

^^^  Debt  and  costs,  indorsement  of,  on  the  writ  of  summons,  105, 

«t;  418. 

^-\^  Debt  and  costs,  staying  proceedings  on  payment  of,  255. 

'^^'  Declaration,  221.  Form  of  it,  432;  commencement,  432; 
common  counts  in  assumpsit,  forms  of,  432 ;  common 
counts  in  debt,  forms  of,  432.  Points  to  be  particularly 
attended,  in  framing  it,  221 ;  with  respect  to  the  title, 

221,  date,  221,  venue,  221,  parties,  221,  cause  of  action, 

222,  and  special  venue,  223.     Notice  to  plead,  indorsed, 

223,  Striking  out  counts,  223. 
When  to  declare,  224 ;  not  between  1 0th  August  and 

24th  October,  224 ;  must  be  within  one  year  after  pro- 
cess returnable,  otherwise  plaintiff  out  of  court,  224,  229. 
Declaration  de  bene  esse,  in  what  cases  formerly,  224,  225  ; 
declaration  delivered  absolutely,  225. 

How  to  declare,  225 ;  when  declaration  to  be  delivered, 
226 ;  when  to  be  filed  and  notice  given,  226 ;  form  of  the 
notice,  226,  433  ;  notice  how  served,  226.  Particulars  of 
deinand,  in  what  cases  to  be  annexed,  227, 25 1 ;  form,  435 ; 
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inregolarities  in  dedantum,  how  nd  when  to  be  olgected 
to,  227. 

Pedantion  de  bene  ette,  in  what  cajses,  formerly  224;  not 
now  necesaary,  to  entitle  the  plaintiff  to  the  bafl  bcHid  cr 
attachment  atanding  as  security,  174. 

Declaration,  irregularities  in,  how  and  when  to  be  objected  to, 
227,  221,  222. 

Declaration  alter  plea  of  nonjoinder,  300. 

Declaration,  judgment  of  nonproa  for  want  of,  228 ;  form,  433, 
434 ;  previous  demand  of  declaration,  228. 

Declaration  to  be  taken  out  of  the  office,  before  plea,  283. 

Declaration,  after  removal  of  a  cause  from  an  inferior  court.  219. 

Deed,  holding  to  bail  for  money  due  upon,  128. 

Deeds,  lien  of  an  attorney  upon,  for  his  costs,  77 ;  to  be  deli- 
vered up  to  the  client,  when  the  lien  is  satisfied,  78. 

Deeds,  how  proved,  388 ;  inspection  of  them  when  ordered, 
242,  243. 

Default,  judgment  by,  304:  in  what  cases,  304,  282;  when 
and  how  signed,  305 ;  appearance  must  first  be  entered, 
or  bail  put  in  and  perfected,  305.  In  what  cases  and  how 
set  aside,  306 ;  when  application  to  be  made,  307. 

Defeazance  to  a  warrant  of  attorney,  335 ;  usually  written 
upon  the  same  paper,  335,  and  must  be  so,  to  be  valid  as 
against  the  assignees  of  a  bankrupt,  335. 

Defects,  how  objected  to :  in  an  affidavit  of  debt,  149  ;  in  a  ca- 
pias, 1 60 ;  in  a  distringas,  113;  in  a  vmt  of  summons,  109. 

Defence,  by  attorney,  in  what  cases,  64 ;  defence  to  an  action 
on  an  attorney's  bill,  76,  74 ;  defence  vXnisiprius,  378. 

Defendant,  appearance  by,  116;  description  of  in  a  capias, 
formerly  required,  155,  in  a  vmt  of  summons,  101 ;  one 
of  several  acquitted,  to  be  a  vdtness  for  the  others,  in 
what  cases,  378. 
Delivery,  of  an  attorney's  bill,  70 ;  of  deeds  by  an  attorney  to 
his  client,  in  what  cases  ordered,  78 ;  of  declaration,  in 
what  cases,  226 ;  of  demurrer,  320;  of  demurrer  books  to 
the  judges,  321 ;  of  the  issue,  327  ;  of  plea,  284. 
Demand,  of  declaration,  224,  225,  228 ;  of  plea,  281 ;  of  repli- 

cation,  &c.,  317. 
Demand,  to  avoid  a  tender,  289. 

Demand,  particulars  of.  251,  227.     See  "  Particulars  of  de- 
mand," 

Demurrer.  310;  the  demurrer,  319;  joinder,  320;  demurrer 
^^  '  *  i'  ^^^  '  ^^^  o^  ^**e  issue,  321 ;  brief,  370 ;  ar- 
DemS-Tr^  w'h*^'/^^  •  judgment,  323  ;  costs,  323. 
K^er'tl  ?  ^.^^™^^  "^  ^^^^'^'le  plea,  279. 
SSeJ  to  t^  '""  abatement,  judgiient  on,  301. 

piid  b^  tTJv"']'^"  °^  ^^  *>^°d,  175  ;  in  what  case, 
tiff,  175  **^«»dant.  175 ;  in  what  cases  paid  to  pWn- 
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l>e|MSsit,  in  lieu  of  special  bail,  199 :  when  and  how  paid  iD> 
199;  cannot  be  converted  into  an  ordinary  payment  of 
money  into  court,  199,  200,  290 ;  an  appearance  must  be 
entered,  200.  When  taken  out  by  plaintiff,  200  ;  when 
by  defendant,  2D0. 
Depositions,  upon  interrogatories,  in  what  cases  they  may  be 

read,  399. 
Deputy,  to  be  appointed  by  sheriff  in  London,  for  what  pur* 

poses,  22. 
Description  of  defendant,  in  a  writ  of  capias,  formerly  required, 

155 ;  in  a  writ  of  summons,  101. 
Detinue,  limitation  of  action  in,  97 ;  holding  to  bail  in,  in  what 

cases  and  how,  128. 
Devise,  how  proved,  388. 
Direction,  of  a  capias,  151 ;  of  an  eUias  or  pluries  capias,  159 ; 

of  a  writ  of  summons,  101. 
Discharge,  of  bail  to  the  sheriff,  in  what  cases,  171 ;  of  bail  to 

the  action,  in  what  cases,  205,  207. 
Discharge  of  defendant  out  of  custody ;  for  defect  in  the  affi- 
davit of  debt,  149 ;  for  an  irregularity  in  the  arrest,  159 ; 
for  misnomer,  139. 
Discharging  a  jury,  in  what  cases,  379,  402 ;  its  effect,  379 ; 
where  a  cause  lasts  more  than  a  day,  the  jury  may  be 
allowed  to  separate  and  go  to  their  homes  or  lodgings  for 
the  night,  375. 
Discbarge  of  rule  to  change  the  venue,  232 :  where  it  has 
been  irregularly  obtained,  232  :  where  upon  terms  to  give 
material  evidence  in  the  original  county,  233,  233  ;  how 
undertaking  complied  with,  233. 
Discontinue,  rule  to,  244 :  in  what  cases,  244 ;  when  to  be 
applied  for,  244 ;  drawn  up  usually  on  payment  of  costs, 
244,  245 ;  and  the  rule  contains  an  undertaking;  to  pay 
them,  244.    Holding  to  bail  in  a  second  action,  after  a 
discontinuance,  140. 
Distringas,  110:  in  what  cases,  110;  affidavit  to  obtain  it, 
110,  ill;  application  for  it,  112.    The  writ,  and  how 
sued  out,  113;   teste,  and  return  of  it,  113;  how  in- 
dorsed, 113;  defects  in  the  writ,  how  objected  to,  113; 
how  executed,  and  proceedings  thereon,  114 ;  appearance 
after  it,  118. 
Distringas,  as  jury  process,  364 ;  how  in  special  jury  cases, 
365 ;  how,  where  there  is  to  be  a  view,  368 ;  how,  in 
case  of  trial  by  proviso,  361 ;  by  whom  returned,  363  ; 
how  altered,  where  the  cause  has  been  made  a  remanet, 
380. 
Documents,  notice  to  produce,  at  trial,  389 ;  form,  389,  445 ; 
notice  to  admit,  390;  form,  391,  446.    See  "Notice  to 
produce,  8^c** 
Domestic  servants  of  the  Queen,  in  what  cases  privileged  from 
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•mst,  132  r  of  ambMaadon,  in  ^at  caws  so  privileged, 
133. 

Double  damages,  405  ;  how  calculated,  405. 

Double  plea»,  in  what  cases,  284  f  nde  to  plead  sereral  mat 
tera,  284 ;  in  what  cases  discharged,  285. 

Duplicity  in*an  affidayit  to  hold  to  ball,  145,  146. 

Duration  of  a  capiaa,  153 ;  of  a  writ  of  summons,  102.        

Durham,  County  I>ahitinc  of,  hiding  to  bail  m,  130 ;  direc- 
tion of  writs  to,  153. 


East  India  Company,  inspection  of  public  documents  bekmff* 

Ecclesiastical  courts,  proceedings  in,  how  proved,  388. 
Ecclesiastical  livings,  warrants  of  attorney  affecting,  void,  34&. 
E^tment,  consolidating  actions  of,  239. 
Ejectment,  general  issue  in,  form  of  it,  272,  436. 
i;jectment,  limitation  of  Action  in,  97.  ,        «r  ♦k*. 

Ejectment,  staying  proceedings  in,  until  particutars  or  tne 
premises,  or  (in  cases  of  forfeiture)  of  the  breaches  of 
covenant,  be  given,  253  j  or  in  a  second  ejectment,  tmW 
the  costs  of  the  first  are  paid,  261 ,'  in  ejectment  oymOTt- 
gagee,  upon  payment  of  the  mortgage  money  and  costs, 
263 ;  in  ejectment  for  non-payment  of  rent,  on  V^J^JS 
the  arrears  and  costs,  263  ;  in  ejectment  on  the  demise  of 
a  person,  vrithout  his  knowledge  or  consent,  264. 
Elisors,  direction  of  a  vmt  to,  in  what  cases,  1 53. 
Enlarging  a  peremptory  undertaking,  in  judgment  as  in  case 

of  a  nonsuit,  357. 
Enquiry,  writ  of,  307.  In  what  cases  necessary,  307  :  in  what 
not,  308,  171 ;  in  what,  a  reference  to  the  master  is  sub- 
stituted for  it,  308 ;  in  what,  it  does  not  lie,  309,  301 ; 
though  there  be  several  defendants,  there  can  be  but  one 
vmt  of  inquiry,  405.  Notice  of  inquiry,  309,  320,  321 ; 
what  it  must  state,  310;  farm  of  it,  438.  The  writ,  312 ; 
how  executed,  312 ;  what  evidence  necessary,  313  ;  find- 
ing, 313  ;  final  judgment,  313.  Fees  payable  on  executing 
the  writ,  25. 
Enrolment  of  the  articles  of  an  articled  clerk,  42  ;  of  attor- 

nies,  52,  53. 
Entire  damages  upon  several  counts,  consequence  of  one  count 

bdng  bad,  405. 
Entry  of  the  names  and  address  of  attomies,  at  the  nmstert 

office,  in  what  cases,  55. 
^try  of  cauw  for  trial,  how  and  when,  363. 
SS^;^'*^^"'***'  to  »▼€  the  statute  of  limiUtions,  100. 
«»try  Of  the  igsuc,  326 :  when  and  how,  326  ;  in  cases  of  de- 
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murrer,  321 ;  in  cases  of  trial  by  proviso,  361 ;  not  nc* 
cessary,  before  moying  for  judgment  as  in  case  of  a  non- 
suit, 352. 

Entry  of  prayer  of  oyer  on  record,  where  oyer  is  refused,  266. 

Entry  of  process  upon  the  roll,  to  save  the  statute  of  limita- 
tions, 99. 

Entry  of  recognizance  of  bail  on  the  roll,  204. 

Equity,  proceedings  in,  how  proved,  388. 

Error,  proceedings  against  bail  stayed  pending,  206,  205. 

Error«  death  of  parties  pending,  its  effect,  410. 

Error,  fees  in,  14. 

Error,  writ  of,  to  reverse  outlawry,  124. 

Error,  removal  of  causes  from  inferior  courts,  by  writ  of.  In 
what  cases,  219. 

Error,  upon  a  special  verdict,  404. 

Error,  staying  proceedings  pending,  259. 

Escape,  remedy  for,  and  against  whom,  28;  what  amounts 
to,  28.  After  escape  on  mesne  process,  unless  bail  be 
put  in  in  time,  they  wilT  not  be  allowed  to  justify,  187, 
189. 

Evidence,  387.  Proof  of  documents,  387  :  statutes,  records, 
fines  and  recoveries,  387, 388 ;  proceedings  in  parliament, 
in  courts  of  equity,  in  the  ecclesiastical  and  admiralty  courts, 
388;  rules  and  judges'  orders,  388;  proceedings  in  bank- 
ruptcy, 388 ;  in  the  insolvent  court,  388  ;  and  in  foreign 
courts,  388 ;  registers  of  baptism,  marriage  and  burial, 
388;  deeds,  wills,  agreements,  bills  of  exchange,  and 
promissory  notes,  388.  Examined  copies,  when  evidence, 
and  how  procured,  389;  office  copies,  when  evidence, 
389.  Notice  to  produce,  389 ;  form  of  it,  389,  445  ;  when 
and  how  served,  390.  Judge's  order  to  admit  documents, 
without  proof,  390;  form  of  the  previous  notice,  391, 446. 
Parol  evidence,  see  "  Witness." 

Evidence  in  particular  cases ;  in  action  by  aa  attorney  for  the 
amount  of  his  bill,  75  ;  in  actions,  where  the  venue  has 
been  brought  back  on  the  usual  undertaking,  232 ;  upon 
executing  a  writ  of  inquiry,  313. 

Evidence,  demurrer  to,  in  what  cases  and  how,  400. 

Examination  of  articled  clerks,  before  admission,  44 ;  regula- 
tions upon  the  subject,  46 ;  questions  as  to  service,  48 ; 
instructions  to  candidates  for  admission,  49. 

Examination  of  witnesses  at  the  trial,  377. 

Examination  of  witnesses,  upon  interrogatories,  in  what  cases 
and  where,  396,  how,  398,  and  in  what  cases  evidence, 
399.    Form  of  affidavit  for  rule  for  a  mandamus  to  judges 
in  India  to  examine  witnesses,  446;   mandamus,  447 
commission  for  such  examination  elsewhere,  447. 

Examined  copies,  in  what  cases  evidence,  389. 
y3 
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Ezaminera,  tppointment  of  for  the  emminatjon  of  ailkted 

clerks,  44,  45. 
Exception  to  bail,  1 83  ;  form  of  it,  184 ;  notice  of  it,  184 ;  and 

farm  of  the  notice,  428.    The  like,  in  country  bail,  429. 

430.    Not  necessary  where  bail  is  put  in  for  a  prisoner, 

197. 
Exceptions,  bill  of,  400 ;  in  what  cases  and  how,  400 ;  writ  of 

error  upon  them,  400. 
Excuse,  for  not  haying  proceeded  to  trial,  what  sufficient  to 

discharge  rule  for  judgment  as  in  case  of  a  nonsuit,  353. 
Execution:  fees  upon,  14;  poundage  and  officers'  fees,  25 ;  rule 

to  return  the  writ,  33. 
Execution  against  bail,  204. 
Execution,  immediate,  certificate  for,  380,  386. 
Execution  in  cases  of  interpleader,  for  the  costs,  268. 
Execution,  removal  of  causes  from  inferior  courts,   for  the 

purpose  of,  219. 
Execution,  after  trial  before  the  sheriff,  387. 
Execution,  after  special  verdict,  404. 
Execution,  speedy,  certificate  for,  380,  386. 
Execution  upon  a  warrant  of  attorney,  344. 
Execution  of  other  writs:— of  the  capias,   159,  161 ;  of  the 

distringas,  114. 
Execution  of  warrant  of  attorney,  336. 
Executors,  affidavit  to  hold  to  bail,  130,  140;  judgment  as  in 

case  of  nonsuit,  in  an  action  by,  348  ;  they  cannot  be 

holden  to  bail,  except  in  case  of  a  devcutavit,  136. 
Exemption  from  serving  on  juries,  369. 
Exigi  facias,  or  writ  of  Exigent,  in  outlawry,  120  ;  what,  and 

how  executed,  120,  121. 
Eaameretur,  as  to  bail,  206. 

Expenses  of  witnesses,  what  to  be  tendered  with  subpoena,  394. 
Extracts,  fees  for,  15. 


F. 

False  judgment,  writ  of^  removal  of  causes  from  inferior  courts 

by,  in  what  cases,  219. 
Fees  to  officers  of  the  court,  table  of,  11. 
Fees  to  sheriffs  and  sheriffs'  officers,  159 ;  table  of,  23. 
Feme  covert,  cannot  appoint  an  attorney,  64 ;  cannot  be  holden 

to  bail,  in  what  cases,  136  ;  warrant  of  attorney  by,  void, 

346. 
Feme  sole,  party,  what  effect  her  marriage  has  upon  a  suit, 

410. 
Fiat  in  bankruptcy,  how  proved*  388. 
Fiat  of  a  judge,  for  the  admission  of  an  attorney,  52* 


Fieri  fada»,  officer's  fees  for  keeping  pouessioto,  25. 

Fieri  facias  against  principali  no  discharge  of  bail,  unless  the 
judgment  be  thereby  satisfied,  208. 

Filing  cognovits,  and  affidavit  of  execution,  338 ;  dedarations, 
225  ;  warrants  of  attorney,  338,  343. 

Filing,  fees  to  the  officers  of  the  court  for,  15. 

Final  judgment,  after  writ  of  inquiry,  313. 

Fine,  how  proved,  388. 

Fine  imposed  on  jurors,  for  non-attendance,  374. 

Ftztores,  affidavit  to  hold  to  bail  for,  421. 

Foreign  affidavits,  before  whom  to  be  sworn,  149 ;  must  be  in 
the  English  language,  147,  and  interpreted  to  the  depo- 
^  nent  when  necessary,  147. 

foreign  courts,  proceedings  in,  how  proved,  388. 

Foreigner,  affidavit  of  debt  by,  126,  147  ;  against  a  foreigner^ 
127 ;  against  a  foreign  bankrupt,  135. 

Forfeiture  of  bail  bond,  169 :  when,  170. 

Forged  instruments,  or  stamps,  inspection  not  granted,  to  as* 
certain  whether  they  are  so,  243. 

Forgery  by  an  attorney,  punishment  of,  90. 

Forms,  see  Appendix,  p.  413,  8(c. 

Fraud,  its  effect :  admission  of  an  attorney,  obtained  by,  53 ; 
cognovit,  obtained  by,  344  ;  warrant  of  attorney,  obtained 
by,  345. 

Freehold  tenant  of  a  manor,  inspection  of  court  roUs,  &c.,  by, 
240,  241. 

Freeholder,  may  be  bail,  189,  177. 

Frivolous  cause,  in  what  case  the  judge  may  decline  to  try  it, 
374. 

Further  time,  when  granted,  to  justify  bail,  191;  to  justify 
country  bail,  197;  to  justify  bail  for  a  prisoner,  not  ne- 
cessary, and  why,  198;  to  declare,  225 ;  to  plead,  278$ 
to  reply,  re-join,  &c.,  318;  to  return  a  writ,  34% 


earning  debt,  warrant  of  attorney  given  for,  in  what  cases  set 

aside,  346. 
Gaol,  county,  render  to,  in  discharge  of  bail,  how  and  in  what 

cases,  214;  see  "Render.** 
General  issues,  forms  of,  272,  436 ;  in  assumpsit,  272,  436 ; 

in  debt  on  simple  contract,  272,  436 ;  in  debt  on  bond. 

&c.  272,  436 ;  in  case  or  trover,  272,  436 ;  in  trespass, 

272,  436;  in  ejectment,  272,  436. 
General  statement,  in  affidavit  to  hold  to  bail,  in  what  cases 

bad,  144,  145. 
General  verdict,  402. 
Gentlemen  of  the  privy  chamber,  not  privileged  jfrom  arrest,  132« 
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Goods,  aAda^t  to  hold  to  bdl.  upon  the  sale  of,  421:  tortl^ 
hire  of,  432;  dedarations  for  goods  sold  and  dehvered, 
432;  or  bargained  and  sold,  432. 

Goods,  inspection  of,  not  granted,  244. 


HabeoB  eorput,  to  remove  a  cause,  ftc.,  from  an  inferior  comt, 
217,218;  torenderindischargeofbail,208.  InspectHm 
of  it,  when  ordered,  241 .  ^___ 

Habeas  eorpuB  jwatorum,  jury  process  in  the  Common  nens, 
364;  in  special  jury  cases,  365;  in  case  of  aview,368; 
upon  a  trial  by  proviso,  361 . 

Habeas  cmyaa  ad  tettijtcandum,  in  what  cases,  395 ;  how  ob- 
tained, 395 ;  affidavit,  395. 

Habeas  corpus,  officers'  fees  npon,  25. 

Heir,  cannot  be  holden  to  baU  for  the  debt  of  his  ancestor,  136. 

Hire  of  goods,  affidavit  to  hold  to  baU  for,  422. 

Hired  bail,  not  allowed  to  justify,  190. 

Holidays,  in  the  courts  and  offices,  4,  10,  20. 

House  of  Lords,  proceedings  in,  how  proved,  387. 

Housekeepers,  may  be  baU,  189,  177. 

Husband  and  wife,  affidavit  to  hold  to  bail  by,  424;  action 
by  her  in  his  name,  without  his  consent,  proceedings 
stayed,  249«  263;  holding  them  to  bail,  137. 


Idiots,  cannot  appear  or  prosecute  by  attorney,  64. 

Ignorance  of  an  attorney,  in  what  cases  he  is  liable  to  his  client 
for  damage  occasioned  by  it,  92 ;  in  what  cases  he  loses 
his  costs,  93. 

Bl^ality,  when  a  ground  for  setting  aside  a  warrant  of  attor- 
ney, 345. 

Immediate  execution,  certificate  for,  380,  386,  in  what  cases, 
380. 

Imparlance,  how  formeriy,  297  ;  now  abolished,  297.    Entry 

?o'n*°  ^'^^  *^**"  formerly,  243 ;  but  no  longer  allovred« 
327,  243. 
Impartial  trial,  when  it  cannot  be  had  in  the  county  laidas 
▼«nue,  the  court  will  change  the  Tenne  to  another  county, 

Inadvotence  of  attorney,  in  what  cases  he  is  liable  for  damage 

SfSluT  9^  ^^^  ^'^^  ^^  92iiii  whsX  cases  he  loses 

^"^^^Jls^^  ^^«'  in  what  cases  entered  on  the  roll,  344, 
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Increasing  the  damages  formerly  practised  in  cases  of  maim- 
ing and  wounding,  405  ;  and  now  by  direction  of  the 
judge  at  the  trial,  a  verdict  may  be  taken,  to  be  increased 
or  reduced  to  a  certain  amount,  according  to  the  decision 
of  the  court  upon  a  point  of  law,  405. 

Indemnity  of  bail,  by  the  defendant's  attomeyi  its  effect,  189  ; 
indemnity  of  husband  by  his  wife,  when  she  sues  in  his 
name  without  his  consent^  249,  263 ;  the  like  of  trustees, 
where  cestui  que  trust  sues  in  their  name,  264. 

India,  examination  of  witnesses  on  interrogatories  in,  396 ; 
mode  of  proceeding,  398 ;  in  what  cases  the  depositions 
may  afterwards  be  read,  399 ;  affidavit  for  rule  for  writ  to 
judges  in  India,  446;  mandamus,  446;  commission  to 
examine  witnesses  elsewhere  abroad,  or  sick,  &c.,  447. 

Indorsement  of  capicu,  165,  425 ;  of  the  sum  by  affidavit,  155 ; 
the  name  and  residence  of  the  attorney,  156;  and  agent, 
156 ;  indorsement  also  of  the  day  of  execution  or  service, 
159,  162. 

Indorsement  of  writ  of  distringas,  same  as  writ  of  summons, 
113. 

Indorsement  of  writ  of  summons,  103, 418;  of  the  name  and 
address  of  the  attorney,  104,  and  agent,  105,  and  of  the 
claim  of  debt  and  costs,  105,418;  indorsement  also  of 
the  time  of  service,  108,  117. 

Indorsement  of  writ  of  trial,  386 ;  where  a  verdict  is  given,  386 ; 
or  where  a  plaintiff  is  nOnsuit,  386. 

Inexperience  of  attorney,  in  what  cases  he  is  liable  to  damages, 
for  damage  arising  to  his  client  from  it,  92;  in  what  cases 
he  loses  his  costs,  93. 

Infant,  must  sue  by  prochein  amy  or  guardian,  and  not  by  at- 
torney or  in  person,  64  ;  not  obliged  to  give  security  for 
costs,  248  ;  they  may  be  holden  to  bail,  137 ;  they  must 
defend  by  guardian,  and  not  by  attorney,  &c.,  64.  War- 
rants of  attorney  by  infants,  void  as  to  them,  346. 

Inferior  courts,  attomies  may  practice  in  them,  in  what  cases, 
60 ;  removal  of  causes  from,  217,  in  what  cases  and  how, 
217,  in  what  not,  217 ;  tee"  Removal  of  causes,** 

Initial  of  defendant's  christian  or  first  name,  when  sufficient 
in  an  affidavit  to  hold  to  bail,  142 ;  in  a  capias^  154  ;  or 
writ  of  summons,  102. 

Inquiry,  writ  of,  307.    See  "  Enquiry** 

Inquisition  on  a  writ  of  inquiry,  312,  313. 
Insane  persons,  warrant  of  attorney  by,  346. 

Insolvent,  in  what  cases  he  cannot  be  holden  to  baU,  135  ; 

cannot  be  bail,  191 ;  his  bail  in  what  cases  discharged, 

207. 

Insolvent  courts,  proceedings  of,  how  proved,  388. 

Inspection  of  books,  deeds,  &c.,  240 ;  corporation  books,  &c.^ 

240  ;  court  rolls,  &c.  240  ;  public  books  and  documents, 
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341 ;  private  dooiments,  242 ;  compeUing  prodactioa  of 
written  instrument,  to  have  it  stamped*  243 ;  inspectioii 
of  goods,  not  ordered,  244. 

Instructions  to  aitided  clerks,  when  candidates  for  examina- 
tion, 49. 

Insurance  causes,  consolidating,  237 ;  rule,  237 ;  costs,  238. 
Interest  given,  by  way  of  damages  in,  406. 

Interest,  in  what  cases  recoverable  at  common  law,  406 ;  in 
what,  by  statute,  as  damages,  405,  406 ;  in  what  cases, 
upon  a  writ  of  inquiry,  313 ;  form  ot  affidarit  to  hold  to 
bail  for,  423. 

Interlocutory  judgment,  306.    See  "  Default,  judgment  by."— 

Interpleader,  266 ;  in  ordinary  cases,  266 ;  the  statute,  266; 
application  in  what  cases,  268 ;  to  what  court,  &c.,  the 
application  to  be  made,  270;  rule,  how  disposed  of,  270; 
issue,  &c.,  270;  costs,  271. 

Interrogatories,  for  the  examination  of  witnesses,  396;  in 
India,  396 ;  in  the  colonies,  396 ;  in  England,  Wales,  or 
dsewhere,  397.  Mode  of  proceeding,  398 ;  in  what  cases 
the  depositions  may  afterwards  be  used,  399.  Fees  fw 
examination,  if  by  an  officer  of  the  court,  15.  Fonn  of 
affidavit  for  rule  for  writ  to  judges  in  In(Ua,  446  ;  man- 
damns,  446 ;  commission  to  examine  witnesses  elsewhere 
abroad,  &c.,  447. 

Ireland,  commissioners  in,  for  taking  affidavits  to  be  used  in 
the  courts  of  Westminster,  149 ;  how  affidavits  other- 
wise  sworn  there,  149,  147. 

Irish  peers,  privilege  of  from  arrest,  133. 

Irregularity,  in  the  writ  of  capias,  160;  in  declaration,  227; 
in  the  writ  of  diiirifigca,  113;  in  judgment  by  default, 
306 ;  in  judgment  of  nonpros,  229,  230 ;  in  payment  of 
money  into  court,  292 ;  in  writ  of  summons,  109;  waived, 
by  doing  any  other  act  amounting  to  an  implial  admis- 
sion of  regularity  of  the  previous  proceeding,  285,  286. 

Issue,  324 :  by  whom  made  up,  324 ;  fonn  of  it,  440 ;  smith 
ter,  when  to  be  added,  324 ;  award  of  the  venire,  324, 
where  the  sheriff  is  interested,  325,  or  where  a  local 
action  is  to  be  tried  out  of  its  proper  county,  325.  Vari- 
ance between  the  issue,  and  the  pleadings  or  nisi  prims 
record,  &Cm  how  objected  to,  325 ;  other  irregularities  in 
the  issue,  326.  Issue,  when  and  how  entered  on  the  roll, 
326,  321 ;  not  necessary,  before  moving  for  judgment  as 
in  case  of  a  nonsuit,  326,  347;  or  before  proceeding  to 
trial  by  proviso,  326,  361 ;  continuances  not  to  be  entoed, 
326,  327.    Delivery  of  the  issue,  327. 

Issue  joined,  before  moving  for  judgment  as  in  case  of  nonsuit, 
349. 

Issue  on  nul  tiel  record^  294,  295. 

Issue  upon  a  writ  of  trial,  327,  382 ;  form  ot  it,  440. 
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iBSue  when  directed,  in  ordinary  cases  of  interpleader^  270. 
Issuable  plea,  what,  279. 


Joinder,  in  demurrer,  320. 

Judge's  clerks,  fees  payable  to,  17. 

Judge's  order  to  hold  to  bail,  128 ;  affidavit  to  obtain  it,  128. 

Judge's  order  upon  an  attorney  to  deliver  his  bill,  70. 

Judge's  order  to  set  aside  proceedings  for  irregularity,  in  vaca- 
tion, 228. 

Judge's  order  for  a  render  to  the  county  gaol,  214. 

Judge's  order  for  a  writ  of  trial,  381,  382. 

Judgment  on  a  plea  in  abatement,  301. 

Judgment,  affidavit  to  hold  to  bail  in  an  action  upon,  in  what 
cases,  127. 

Judgment  on  cognovit,  339,    See  "  Cognovit." 

Judgment,  in  debt  on  bond  conditioned  to  perform  covenants, 
&c.,  327. 

Judgment,  debt  on,  seldom  brought,  and  why,  127. 

Judgment  by  default,  304,  282,  318.    See  "  D^fauU," 

Judgment  on  demurrer,  323 :  for  plaintijQT,  323  ;  for  defendant, 
323. 

Judgment,  after  writ  of  inquiry  executed,  313. 

Judgment  fees,  13. 

Judgment,  lien  of  attorney  upon,  79,  80. 

Judgment  of  the  House  of  Lords,  how  proved,  387. 

Judgment  of  nonpros^  228 :  in  what  cases,  228,  318 ;  how 
signed,  229 ;  in  what  cases  set  aside,  229  (  costs,  230. 

Judgment  as  in  case  of  nonsuit,  347 :  in  what  cases,  347  ,* 
when  in  town  causes,  349 ;  in  country  causes,  350 ;  or 
upon  a  writ  of  trial,  351.  The  rule,  352  ;  cause  shown 
against  it,  352;  what  excuse  sufficient,  354,  355;  stet 
processus,  in  what  cases,  353 ;  discharged  on  peremptory 
undertaking,  353  ;  costs  of  the  day,  when  granted,  355 ; 
the  undertaking,  &c.,  and  how  complied  with,  355,  356 ; 
motion  to  enlarge  it,  357,  358.  Judgment  as  in  case  of 
nonsuit,  after  a  peremptory  undertaking,  356. 

Judgment  of  nonsuit,  401 :  in  what  cases,  401 ;  motion  to 
enter  nonsuit  instead  of  verdict,  402  ;  costs,  402. 

Judgment  upon  nul  tiel  record,  296 ;  costs,  296. 

Judgment  paper,  what,  and  in  what  cases,  306,  343,  229. 

Judgment  recovered,  plea  of,  how  to  be  pleaded,  273. 

Judgment  for  want  of  a  plea,  282,  304. 

Judgments,  in  what  cases  allowed  to  be  set  off  against  each 
other,  or  against  interlocutory  costs,  80. 

Judgment  upon  a  writ  of  trial,  387  ;  form  of  it,  387. 

Judgment  on  a  warrant  of  attorney,  340 :  when  to  be  signed 
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340;  after  death,  ftc.,  341;  after  a  year,  342;  how 
signed,  343.    See  "  Wofrant  qf  attorney." 

Jurat  in  an  affidavit  to  hold  to  bail,  147. 

Jurisdiction,  plea  to,  297.    See  "  Abatement." 

Jurors,  369 :  who  may  be,  and  their  qualification,  369 ;  who, 
in  London,  369;  upon  writs  of  inquiry,  369,  312;  who 
exempt,  369.  Jurors  called,  &c-,  374  ;  challenges,  375; 
jurors  allowed  to  go  home  at  night,  if  the  cause  last  more 
than  a  day,  375,  379  ;  discharge  of  jurors,  375,  379,402; 
roistalce  in  delivering  their  verdict,  375;  withdrawing  a 
juror,  378. 

Jury  process,  364 :  in  common  jury  cases,  364;  venire,  distrn- 
gag  or  habeas  cwjtora,  364 ;  by  whom  returned,  363.  In 
special  jury  cases,  365 ;  dittringaSt  how,  365 :  rule  for 
special  jury,  when  to  be  drawn  up  and  served,  365,  366; 
Jury,  when  and  how  struclc,  366 ;  proceeding,  where  rule 
for  special  jury  is  obtained  for  delay,  366,  367.  Spedtl 
jury,  when  summoned,  367 ;  called  at  the  trial,  368 ; 
tales,  368 ;  certificate  for  costs  of  special  jury,  368.  Fees 
upon  jury  process,  27. 

Jury  process,  to  the  coroners,  in  what  cases,  325. 

Jury  process,  on  a  trial  by  proviso,  361. 

Justices  of  the  peace,  payment  of  money  into  court  by,  294. 

Justification  of  bail,  186:  in  what  cases,  where,  &c,  186; 
notice  of  justification,  1 87, /orm  of  it,  428,  and  afildavit  of 
service,  428;  by  what  attorney,  188  ;  opposing  the  justi- 
fication, on  what  grounds,  189,  191 ;  further  time  to 
justify,  when  and  on  what  terms,  191 ;  notice  of  justifi- 
cation, in  such  a  case,  192;  bail  rejected,  192;  rule  of 
allowance,  192,  and  in  what  cases  set  aside,  193  ;  costs, 
193,  194.  Justification,  in  cases  of  country  bail,  195: 
affidavit  of  justification,  195,  form  of  it,  429 ;  justification, 
when  and  how,  197.  Justification  of  bail  by  prisoners, 
198 ;  further  time  to  justify,  not  granted,  and  why,  198 ; 
rale  of  allowance,  198. 

Justification  of  bail,  at  the  same  time  of  putting  them  in,  178. 


Labour,  affidavit  to  hold  to  bail  for,  421. 

Lancaster,  county  palatine  of,  holding  to  bail  in,  130 ;  capiss, 
how  directed  to,  153 ;  removal  of  causes  from,  for  the 
purpose  of  execution,  220. 

Landlord,  ejectment  by,  staying  proceedings  in,  upon  payment 
of  rent  and  costs,  263. 

Lease,  holding  to  bail  upon,  128. 

Leaseholder,  who  is  not  either  housekeeper  or  freeholder,  can- 
not be  baU,  177. 
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Leaye  givcD,  when,  to  move  to  set  aside  a  verdict  and  enter  a 
nonsuit,  379,  402 ;  or  to  set  aside  a  nonsuit  and  enter  t 
verdict,  379. 

LialMlity  of  bail,  extent  of,  upon  a  bail  bond,  171  ;  of  bail  to 
the  action,  upon  their  recognizance,  201. 

LieD  of  agents  to  attomies,  81,  96b, 

Lien  of  an  attorney,  for  costs,  77 ;  upon  the  deeds,  papers,  ftc. 
of  his  clients,  77,  and  when  the  lien  is  satisfied,  he  mtty 
be  ordered  to  deliver  them  up,  78 ;  upon  the  judgments 
or  awards  of  his  client,  79 ;  in  cross  actions,  &c.,  80. 

Limitation  of  action,  97 :  what,  in  the  different  personal  ac- 
tions, 97 ;  in  ejectment,  97  ;  in  suits  by  the  crown,  97  ; 
when  the  time  begins  to  run,  97.  Process  sued  out,  to 
save  it,  98  ;  how  and  when  to  be  returned,  99 ;  when 
and  how  to  be  continued,  99 ;  continuances,  how,  upon, 
old  process,  99,  100. 

Liquidated  damages,  holding  to  bail  for,  131. 

Local  actions,  change  of  venue  in,  236 ;  suggestions  on  the 
issue  for  that  purpose,  325. 

Lords,  privileged  from  arrest,  133 ;  lords  of  the  bed-chamber, 
privileged,  132. 

Lords,  house  of,  proceedings  in,  how  proved,  387. 

Loss  of  trial,  its  effect,  where  regular  proceedings  on  the  bail- 
bond  or  recognizance  are  stayed,  173,  175,  40. 

Lunatic,  not  privileged  from  being  holden  to  bail,  137.    War- 
rants of  attorney  given  by,  346. 
Lunatic,  principal  becoming,  no  ground  for  discharging  his 
bail,  208. 


M. 

Malfeazance  of  an  attorney,  how  punishable,  90. 

Mandamus  to  India,  &c.,  to  examine  witnesses  on  interroga- 
tories, 447. 

Marines  and  seamen,  in  what  cases  they  may  be  holden  to  bail, 
137. 

Marriage  of  a  feme  party,  its  effect  upon  a  suit,  410 :  of  plain- 
tiff, 410 ;  of  defendant,  410.  Upon  a  warrant  of  attorney, 
341,411. 

Marriage,  certificate  of,  how  proved,  888. 

Married  woman;  see  "Feme  coven;**  cannot  sue  or  defend 
alone  by  attorney,  64. 

Masters  of  the  court,  how  and  by  whom  appointed,  9 ;  their 
duties  as  to  money  paid  into  court,  9 ;  as  to  the  taxation 
of  costs,  9.  Reference  to  them,  314 :  to  compute  prin- 
cipal and  interest  on  a  bill  of  exchange,  &c.,  314;  to 
examine  matters  in  contest  in  a  rule,  316,  96. 

Master's  report,  upon  a  reference  to  him,  316. 
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Medicmes,  aAdftTit  to  hold  to  btil  for,  421. 

Members  of  parliament,  cannot  be  holden  to  bail,  133. 

Merits,  affidayit  of,  306,  174  ;  by  whom  to  be  made,  306. 

Misconduct  of  an  attorney,  how  punishable,  89 :  of  agent,  bow 
and  at  whose  instance  punishable,  96b. 

Biisdescription  of  a  defendant  in  a  cafnat,  154,  or  writ  of  sum- 
mons, 101,  102. 

Misnomer,  cannot  be  pleaded,  but  dedamtion  to  be  amended, 
299.  Misnomer  in  affidavit  to  hold  to  bail,  142 ;  in  a 
capiat,  154 ;  in  a  writ  of  summons,  101,  102 ;  in  a  war- 
rant of  attorney,  347. 

Mistake  in  particulars  of  demand,  its  effect,  255. 

MUHmui  to  county  palatine,  with  msipriut  record,  363. 

Mittimus,  exemplification  of  a  record  sent  by,  to  an  inferior 
court,  were  nul  tiel  record  is  pleaded,  295. 

Money  lent,  paid,  had,  and  received,  affidavit  to  hold  to  bail 
for,  422. 

Bloney  received  by  attorney  for  his  client,  how  recovenUe 
from  him,  93,  94. 

Money  counts,  in  assumpsit,  432 ;  in  debt.  Id. 

Money,  deposit  of,  in  lieu  of  bail  bond,  175 ;  in  lien  of  qpedal 
baU,  199,  201,  290. 

Money,  payment  of,  into  court,  290,  9.  In  ordinary  caaes, 
290 ;  in  what  actions,  290  ;  plea,  &c.,  291 ;  judgment  as 
in  case  of  a  nonsuit  after,  348 ;  costs,  292.  In  other 
cases,  294  :  by  defendant  upon  a  plea  of  tender,  294, 290 ; 
by  plaintiff  in  replevin,  294 ;  In  actions  against  justices 
of  peace,  294;  in  lieu  of  bail,  294,  199-201,  290. 

Mortgagee,  affidavit  to  hold  to  bail  by,  423,  128;  staying  pro- 
ceedings in  ejectment  by,  263. 

Motions  against  an  attorney,  95;  to  set  aside  a  capitis,  160; 
for  costs  of  the  day,  360 ;  to  set  aside  a  declaration,  228 ; 
or  judgment  by  default,  307.  See  also  under  the  several 
heads  in  this  Index. 


N. 

Names  of  parties,  in  an  affidavit  to  hold  to  bafl,  142 ;  in  a 
capias,  153  ;  in  a  vmt  of  summons,  102. 

Negligence  of  an  attorney,  iigury  to  the  client  by,  remedy  for, 
92. 

New  trial,  after  plea  in  abatement,  301 ;  after  death  of  plain- 
tiff, 409. 

Nisi  prius  record,  362  :  form  of  it,  362 ;  how  sealed  and  passed, 
363 ;  how  entered  for  trial,  363  ;  not  necessary  to  repass 
it,  364. 

Nisi  pnus  record,  after  a  plea  in  abatement,  and  judgment  of 
respondeas  ouster,  301. 
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Nisi  ffriutt  trial  at,  373 :  the  order  in  which  causes  are  tried, 
373 ;  cause  called  on  and  jury  sworn,  375  ;  case  stated, 
375 ;  examination,  cross-examination,  and  re-examina- 
tion of  witnesses,  377 ;  defence,  378  ;  reply,  378  ;  sum- 
ming up,  378 ;  nonsuit,  verdict,  &c.  379 ;  certificate  for 
immediate  execution,  380. 
Nolle  prosequi,  332 :  what,  and  in  what  cases,  332 ;  as  to  some 
of  several  defendants,  332 ;  as  to  part  of  the  declaration^ 
333 ;  costs,  333. 
Non-attendance  of  bail,  in  what  cases  a  further  time  given  to 
justify,  192. 

Non-attendance  of  witnesses,  remedy  for,  395. 

Nonfeazance,  culpable,  of  an  attorney,  remedy  for,  93. 

Nonjoinder,  plea  of,  300 ;  in  what  cases  and  how,  300  ;  aflS- 
davit  of  verification,  &c.,  296,  298;  replication,  300. 
New  action,  300 ;  declaration,  300 ;  verdict,  300 ;  costs, 
300. 

Nonpros,  judgment  of,  228 1  in  what  cases,  228 1  for  not  de* 
daring,  228 }  for  not  replying,  surrejoining,  &c.,  229» 
318 ;  in  what  cases  not,  253  ;  how  signed,  229 ;  in  what 
cases  and  on  what  terms  set  aside,  229,  230 ;  costs,  230. 

Nonpros,  bail  in  new  action  after,  141, 140. 

Nonsuit,  judgment  of,  401,  379;  in  what  cases,  401,  379: 
inust  be  with  plaintiff's  consent,  401.  Motion  for  non- 
suit instead  of  verdict,  in  what  cases,  402 ;  or  for  verdict 
instead  of  nonsuit,  379.    Costs,  402. 

Nonsuit,  bail  in  new  action  after,  141. 

Nonsuit,  for  not  giving  material  evidence  in  county,  after 
venue  brought  back,  232. 

Nonsuit,  on  a  writ  of  trial,  386. 

Nonsuit,  judgment  as  in  case  of,  347 :  in  what  cases,  347 ;  in 
what  not,  348 ;  in  town  causes,  349  ;  in  countiy  causes, 
350;  upon  a  writ  of  trial,  351.  The  rule,  352;  cause 
shown  against  it,  352  ;  what  a  sufficient  excuse,  353 ;  in 
what  cases  a  stet  ffrocessus,  354 ;  costs  of  the  day  on  rule 
being  discharged,  355 ;  peremptory  undertaking,  and  how 
complied  with,  355,  366 ;  when  and  how  enlarged,  357 ; 
costs,  358,  359.  Judgment  as  in  case  of  a  nonsuit,  for 
not  proceeding  to  trial  in  pursuance  of  a  peremptory  un- 
dertaking, 356. 

Notice  by  articled  clerk  of  his  intention  to  apply  for  admission, 
49;  to  be  entered  in  the  books,  or  affixed,  at  judges' 
chambers,  50,  51,  to  be  affixed  in  the  Queen's  Bench 
office  or  Common  Pleas  office,  50,  51 ;  to  be  left  at  the 
masters'  office,  50,  51,  and  left  at  the  hall  of  the  Law 
Society,  50  ;  form  of  the  notice,  415. 

Notices  by  attornies,  previous  to  readmission,  57,  58  ;  form 
of,  58,417. 

Notice  of  bail,  178:  in  what  cases,  178;  notice  in  ordinary 
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cases,  178,  179 ;  form  of  it,  426 ;  notice,  with  affidavit  of 
the  suffiriency  of  the  bail,  181;  form,  426;  notice  of 
putting  in  and  justifying  at  the  same  time,  183*  form  of 
it,  427.    Defects  in  it,  how  objected  to,  183. 

Notice  of  country  bail,  1 97  ;  form  of  it  in  Q.  B.,  429 ;  in  C.  P. 
or  Ex.,  430. 

Notice  of  bail  by  a  prisoner,  197. 

Notice  of  declaration,  in  what  cases,  225,  226 ;  form  of  it, 
226,  433 ;  when  served,  226 ;  in  what  cases  stuck  up  in 
the  office,  226. 

Notice  of  inquiry,  309 ;  what  notice  required,  309 ;  form  of 
it,  438;  where  it  may  be  given  on  the  back  of  demurrer 
or  joinder,  311;  or  at  the  time  of  delivering  replication, 
&c.,  311 ;  where  to  be  given,  311,  312.  Continuance  of 
notice  of  inquiry,  311;  countermand  of  it,  3 1 1 . 

Notice  requiring  the  admission  of  documents  intended  to  be 
given  in  evidence,  392. 

Notice  of  exception  to  bail,  185 ;  form  of  it,  185, 428.  Notice  of 
exception  under  R.  G.  T.  1  W.  4,  s.  4,  meaning  of  it,  185. 
Notice  of  exception  to  country  bail,  197. 

Notice  of  justification,  187;  what  notice  required,  187;  when 
notice  to  be  served,  188;  by  whom,  188,  189;  form  of 
it,  428;  and  affidavit  of  service  of  it,  428.  Notice  of 
justification,  after  time  given  to  justify,  when  to  be  served, 
192.  Giving  notice  of  justification,  a  waiver  of  a  defect 
in  or  want  of  exception  or  notice,  184. 

Notice  of  justification,  m  country  causes,  197. 

Notice  of  motion,  when,  upon  a  rule  of  interpleader,  270. 

Notice  to  plead,  280 ;  indorsed  on  declaration,  223. 

Notice  to  produce  documents  at  a  trial,  389 :  in  what  cases, 
389  ;  form  of  it,  389, 445 ;  how  served,  390 ;  documents, 
when  to  be  proved,  if  produced,  389. 

Notice  that  plaintiff  will  produce  record,  in  trial  upon  nul  Hd 
record,  295. 

Notice  of  render,  when  to  be  given,  213;  consequence  of 
omitting  to  give  it,  213. 

Notices,  services  of,  upon  attomies,  where,  68,  when,  68. 

Notice  of  trial,  328 :  in  what  cases,  328 ;  what  notice  required, 
329  ;  form  of  it,  332,  441 ;  when,  where,  and  how  to  be 
given,  331 ;  short  notice,  what,  and  in  what  cases,  330, 
280 ;  notice  of  trial  by  continuance,  330 ;  notice  of 
countermand,  and /orm  of  it,  331, 332. 

Notice  of  trial  by  proviso,  361. 

Notice  of  trial,  upon  a  vnit  of  trial,  385. 

Notice  of  trial,  in  what  time  after  it,  motion  for  judgment  as 
in  case  of  a  nonsuit  can  be  made,  350. 

Nul  tiel  record,  294 :  proceedings  upon,  295 ;  trial,  judgment, 
&c.,  296 ;  costs,  296. 

NuUity,  in  what  cases  a  plea  may  be  treated  as,  274. 
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Oti^ctions  to  bail,  where  they  come  to  justify,  189. 

Office  copy,  in  what  cases  evidence,  389  ;  fee  payable  for,  15. 

Officers  of  the  court,  9  :  the  masters,  9 ;  their  duties  in  the 
taxation  of  costs,  9  ;  and  as  to  money  paid  into  court,  9 ; 
may  appoint  clerks  and  messengers,  &c.,  9.  Their  privi- 
leges, 10;  fees,  11-19.  Holidays,  what,  observed  in  their 
offices,  10.     Hours  of  attendance,  20. 

Officers  of  the  sheriff,  cannot  be  bail,  189.  Fees  payable  to 
them,  23 ;  old  statutes  on  this  subject  repealed,  158. 

Old  warrant  of  attorney,  motion  for  judgment  upon,  342 ; 
affidavit,  342. 

Opposing  the  justification  of  bail,  189 :  how  and  upon  what 
grounds,  189-191 ;  how  in  country  cases,  197  ;  costs,  in 
what  cases,  if  the  bail  justify,  194. 
Order  in  which  causes  are  tried  at  nut  priiis,  373. 
Order  of  a  judge  to  hold  to  bail  in  trespass,  trover,  &c.  128  ; 
for  delivery  of  an  attorney's  bill,  70 ;  in  cases  of  inter- 
pleader, 267  i  for  a  render  to  the  county  gaol,  214 ;  for 
a  writ  of  trial,  381. 
Order  of  a  judge,  how  proved,  388. 

Outlawry,  119:  in  what  cases,  119;  process,  19;  by  summons 
and  distringas,  120,  119,  112 ;  exigi  facias,  and  allocatur 
exigent,  120,  how  tested  and  returnable,  120,  121,  and 
how  executed,  121 ;  writ  of  proclamation,  122.  Judg- 
ment of  outlawry,  and  sheriff  's  return,  122.  Capias  ut- 
lagatum,  122;  discharge  of  defendant,  on  an  attorney's 
undertaking,  or  on  bond  to  the  sheriff,  122.  Special  ca- 
pias utlagatum,  122 ;  how  executed,  123 ;  inquisition, 
123 ;  venditioni  exponas,  123,  levari  facias,  123,  sdre 
facias,  123. 
Outlawry  upon  final  process,  123. 

Reversal  of  outlawry.  1 23 :  upon  motion,  123 ;  in  what 
cases,  124;  when,  124;  bail,  how,  and  when  bound  ip 
the  alternative  to  pay  or  render,  124.  Reversal  by  writ  of 
error,  124,  in  what  cases,  124;  bail,  125. 
Oyer,  265 ;  in  what  cases,  265  ;  when  and  how  to  be  demanded, 
265  ;  when  and  how  given,  266 ;  refusing  or  omitting  to 
give  it,  266 ;  time  for  pleading  after  it,  266-277. 


Palatine,  county,  holding  to  bail  in,  for  what  amount,  130; 
direction  of  capias  to,  152  ;  nisi  prius  record  of  a  cause  to 
be  tried  in,  how,  363  ;  removal  of  record  from,  for  the 
purpose  of  suiQg  out  execution,  219. 
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PumI  of  juiore,  364,  365. 

Fwper  books,  when  and  how  to  be  delivered,  on  a  demurrer, 
322 ;  on  a  special  verdict,  404 ;  and  on  a  trial  at  bar,  373. 

Parish  books,  inspection  of,  to  whom  granted,  241. 

Parliament,  acts  of,  how  proved,  388 ;  proceedings  in,  how 
proved,  388. 

Parliament,  members  of,  they  cannot  be  holden  to  bail,  133. 
They  cannot  be  bail,  189. 

Particulars  of  demand,  &c.,  251 ;  with  declaration,  251,  227  ; 
annexed  to  the  record,  252,  363;  delivered  under  a  judge's 
order,  in  what  cases  and  when,  252  ;  consequences  of  not 
delivering  them,  251,252,  228.  Particulars  in  ejectment, 
253,  of  the  premises,  253,  or  of  the  breaches  of  covenant, 
&c.,  in  cases  of  forfeiture,  253.  Delivery  of  particulars, 
254 ;  form  of  them,  254,  435 ;  mistakes,  &c.  in,  when 
immaterial,  255.  Time  for  pleading  after  delivery  of 
particulars,  255,  277,  305. 

Particulars  of  set  off,  in  what  cases,  253 ;  form  of  them, 
437 ;  plaintiff  to  annex  them  to  the  record  when  received, 
254. 

Particularity,  required  in  an  affidavit  to  hold  to  bail,  144,  145. 

Parties  to  action,  privileged  from  arrest,  whilst  attending  the 
trial,  &c.,  164. 

Partners,  affidavit  to  hold  to  bail  by  a  surviving  partner,  424. 

Passing  the  nisi  print  record,  how,  363. 

Payment  of  money  into  court,  290.  In  ordinary  cases,  290  : 
in  what  actions,  290 ;  when  and  how  paid  in,  291 ;  plea, 
291;  replication,  292;  costs,  292.  There  may  be  judg- 
ment as  in  case  of  nonsuit  after  it,  348. 

In  other  cases,  294:  in  lieu  of  bail,  294,  199,  201  ;  by 
justices  of  peace,  in  actions  against  them,  294  ;  by  plain< 
tiffin  replevin,  294;  by  defendant  on  a  tender,  294,  290. 
Duty  of  the  masters,  as  to  money  paid  into  court,  9. 

Payment  or  compromise  of  debt  to  plaintiff  with  intent  to  de- 
fraud the  attorney  of  his  lien,  how  prevented,  79. 

Payment  of  sum  indorsed  on  writ,  within  four  days  after  arrest 
or  service,  its  effect,  157,  105. 

Peers,  or  peeresses,  cannot  be  holden  to  bail,  133.  They  can- 
not be  bail,  189.  Principal  becoming  a  peer,  discharges 
his  bail,  207. 

Penal  actions,  judgment  as  in  case  of  a  nonsuit  in,  347. 

Penalty,  holding  to  bail  for  the  amount  of,  131. 

Peremptory  undertaking,  upon  showing  cause  against  judg- 
ment as  in  case  of  nonsuit,  in  what  cases,  353,  354 ;  how 
complied  with,  356,  357 ;  in  what  cases  enlarged,  357 ; 
judgment  as  in  case  of  nonsuit,  for  not  proceeding  to 
trial  in  pursuance  of  it,  356. 

Perjury,  conviction  of  an  attorney  for,  itB  effect,  90. 
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Personal  service,  when  necessary,  of  a  subpoena,  393 ;  of  a 

writ  of  summons,  106. 
Physicians,  exempt  from  serving  on  juries,  369. 
Physicians,  college  of,  inspection  when  granted  of  their  books, 

242. 
Plaintiff,  appearance  by,  for  defendant,  116 ;  change  of  venue 

by,  236. 
Plea,  271 :  form,  &c.,  of  pleas,  271 ;  title  and  commencement, 

271,  436;  general  issues, /omu  of,  272,  436,  in  assump- 
sit, 272,  436 ;  debt  on  simple  contract,  272,  436 ;  debt  on 
bond,  &c.,  436,  272 ;  case  or  trover,  272,  436 ;  trespass, 

272,  436;  ejectment,  272,  436 ;  none,  in  actions  on  bills 
of  exchange  or  promissory  notes,  272 ;  sham  pleas,  in 
what  cases,  273.  In  what  cases  a  plea  may  be  treated  as 
a  nullity,  273. 

When  to  be  pleaded,  275 ;  time  to  plead,  275 ;  time 
for  pleading  after  amendment,  277 ;  after  oyer,  277,  266 ; 
after  particulars,  277,  255 ;  after  respondeas  ouster,  278  ; 
after  security  for  costs,  251.  Further  time  to  plead,  and 
upon  what  terms,  278;  meaning  of  pleading  issuably, 
279  ;  rejoining  gratis,  280 ;  and  short  notice  of  trial,  280. 
Notice  to  plead,  280,  indorsed  on  declaration,  223 ;  form 
of  it,  436  ;  rule  to  plead,  281 ;  demand  of  plea,  281 ;  form 
of  it,  436 ;  judgment  for  want  of  a  plea,  282 ;  form  of  it, 
437. 

How  pleaded,  283 ;  declaration  must  be  taken  out  of 
the  office,  283 ;  plea  to  be  delivered,  not  filed,  284 ;  dou- 
ble pleas,  and  rule  for  the  purpose,  284 ;  rule,  when  dis. 
charged,  285.    Withdrawing  or  adding  pleas,  285. 

Plea  in  abatement,  296 ;  how  pleaded,  296,  when,  297 ;  ap- 
pearance or  bail  previously,  297 ;  affidavit  of  verification, 
298 ;  fm-m  of  it,  296,  438.  What  pleas  may  be  pleaded, 
299 ;  misnomer,  not,  299 ;  nonjoinder,  300,  replication, 
300,  declaration  in  new  action,  form  of,  300,  evidence, 
verdict,  costs,  300;  coverture,  &c.,  300;  privilege  of 
attornies,  or  officers  of  the  court,  301.  Proceedings  after 
plea,  301 ;  evidence,  301 ;  judgment  of  respondeas  ouster, 
301 ;  new  trial,  301. 

Pleas,  in  action  on  an  attorney's  bill,  74. 

Pleas,  what  allowed,  after  proceedings  on  bail  bond  stayed,  175. 

Pleas,  &c.,  dates  of  to  be  entered  on  the  issue,  and  issue  roll, 
326. 

Plea,  judgment  for  want  of,  282,  304 ;  form  of  it,  437. 

Plea  to  the  jurisdiction,  302,  297. 

Plea  of  payment  of  money  into  court,  291  ;  replication,  292 ; 
costs,  292. 

Plea  puis  darrein  continuance,  302 ;  in  what  cases,  302 ;  in 
banc  or  at  nisi  prius,  303 ;  costs,  304. 

Plea  of  release,  when  set  aside,  304  * 
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FIbbs.  tefenl,  in  what  cues,  284. 

Plea  of  setoff,  287. 

Plea,  aignins.  283 ;  aigning  a  fictitioua  name,  pnnishmcnt,  96. 

Flea,  witbdiawing,  285 ;  wbere  a  coffuwii  is  given,  343. 

Pleading  fees,  payable  to  the  officers  of  the  court,  13. 

Plmriet  capias,  159 ;  form  of  it,  159. 

Pbtriett  writ  of  summons,  108. 

Poaitive,  statement  in  affidavit  to  hold  to  bail,  most  be,  145. 

Post  office  books,  inspection  of,  not  granted,  242. 

Poundage,  none  allowed  upon  deposit  with  the  sheriff  upon 

arrest,  175. 
I^edpe,  for  a  writ  of  capias,  425 ;  for  a  writ  of  summons, 

418. 
Prayer  of  oyer,  entry  of,  upon  the  record,  266. 
Praying  a  taies,  in  what  cases,  368. 
Premium  with  articled  derk,  in  what  cases  part  ordered  to  be 

returned,  44. 
Preventiog  the  service  of  a  subpiota,  how  punishable,  394. 
Prison,  defendant  when  to  be  taken  to,  alter  arrest,  165. 
Prisoners,  baU  by,  197,  183,  186,  163. 
Prisoner,  an  attorney,  cannot  commence  an  acUon  for  a  dient, 

62 ;  but  he  may  defend  one,  63. 
Prisoner,  not  to  be  holden  to  bail,  for  the  same  cause  of  action 

for  which  he  has  been  superseded,  139. 
Prisoner,  change  of  venue  in  an  action  against,  235. 
Private  documents,  inspection  of,  in  what  cases  granted,  242. 
mvilege  from  arrest,  permanent,  132,  &c. ;  temporary,  1€3 ; 

mmdo,  marando  et  redeundo,  164;   persons  permanently 

privileged,  cannot  be  bail,  189. 
Privileges  of  attomies,  63,  301,  134;  provided  they  have  not 

left  off  practice,  134. 
Privileges  of  the  officers  of  the  court,  10. 
Privilege  of  peers  and  members  of  parliament,  133. 
Privilege  of  witnesses,  164. 
Privilege,  plea  of,  301. 
Privilege,  writ  of,  134. 

Procedendo,  writ  of,  in  what  cases,  218, 219 ;  rule  for,  218, 219. 
Proceedings  against  bail,  201. 
Process,  by  capias,  151 ;  or  writ  of  summons,  100.   Process  in 

action  on  a  bail  bond,  171. 
Process  for  jurors,  364, 363.     See  "  Jury  ftrocess." 
Process,  sued  out,  to  save  the  statute  of  limitations,  98 ;  how, 

99 ;  how  continued,  99,  100. 
Proclamation,  writ  of,  in  outlawry,  121 ;  how  executed,  121. 
Production  of  written  documents  at  a  trial,  when  procured  by 

notice,  389  i/orm  of  the  notice,  389, 445 ;  how  served,  390. 
Promissory  note,  affidavits  to  hold  to  bail  upon.  423  ;  interest 

upon,  when  recoverable  as  damages  in  action  upon,  406; 

plea  in  action  on,  272  ;  proof  of,  388 ;  reference  of,  to  the 
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master,  to  compute  principal  and  interest,  314 ;  staying 

proceedings  in  action  on,  257. 
Proviso,  trial  by,  361 :   in  what  cases,  361,  347,  346,  351  ; 

proceedings  to  trial,  361 ;  jury  process,  361 ;  notice  of 

trial,  361 ;  entry  of  cause  for  trial,  362;  trial,  362. 
Patting  in  bail,  in  town  causes,  176;  when,  176  ;  by  whom, 

177;  how,  177,  17S;  putting  in,  and  justifying,  at  the 

same  time,  183.       * 
Patting  off  the  trial,  370  :  at  the  instance  of  defendant,  370  ;- 

in  what  cases,  370  ;  for  absence  of  material  witness,  370; 

or  other  cause,  371 ;  at  the  instance  of  plaintiff,  371. 

Application,  372  ;  where  made,  372 ;  affidavit  to  support 

it,  372  ;  costs,  372. 
Puis  darrein  continuance,  plea,  302:    in  what  cases,  302; 

within  what  time,  303 ;  where  and  how,  303  ;  coats,  304. 


Q. 

Quaker,  affirmation  of,  form  of  it,  421. 

Qualification  of  jurors,  369 ;   of  jurors  in  London,  369 ;  in 

Wales,  369;  of  special  jurors,  369. 
Quarter  sessions,  who  may  act  as  attorney  at,  60 ;  bill  for 

business  done  at,  must  be  delivered,  and  may  be  taxed, 

70. 
Queen,  cannot  be  holden  to  bail,  132 ;  limitation  of  suits  by,  97. 
Queen's  household,  in  what  cases  privileged  from  arrest,  132 ; 

in  what  cases  they  cannot  be  bail,  189. 
Quinio  exactu^,  in  outlawry,  121. 


R. 

Reading  warrant  of  attorney,  by  or  to  the  party,  when  neces- 
sary, when  not,  336. 

Readmission  of  an  attorney,  55 :  in  what  cases  necessary, 
55  ;  upon  what  terms,  where  he  has  not  practised  since 
his  last  certificate,  55 ;  where  he  has  practised,  not 
knowing  that  he  was  uncertificated,  56;  and  where  he  has 
knowingly  acted  without  certificate,  57 ;  how,  where  he 
has  never  taken  out  certificate,  nor  practised,  57. 

Notices,  when  and  how  given,  57,  58 ;  motion,  when  to 
be  made,  59  ;  readmission  subsequently,  in  other  courts. 

Recognizance  of  bail,  when  and  where  taken,  in  town  causes, 
178;  in  country  causes,  194.  Recognizance  of  bail,  on 
reversal  of  outlawry,  124  ;  in  what  cases  in  the  alterna- 
tive, to  pay  or  render,  125.     Recognizance  of  bail  in 
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inferior  oouvt,  wfaeie  a  cause  for  a  debt  under  201.  is  re- 
moved, 218. 

Record  of  init  iMnwi,  362 :  form  of  it,  443 ;  Tariance  betweeo 
k  and  the  Issue,  how  remedied,  325 ;  record,  how  sealed 
and  passed,  363 ;  how  entered  for  trial,  363 ;  not  neces- 
sary to  rqwss  it,  364. 

Records  inspection  of,  grsntahle  of  right,  241. 

Record,  how  proved,  387. 

Record*  entries  on,  of  the  issue,  326 ;  of  prayer  of  oyer,  266. 

Record  of  the  proceedings  upon  a  rule  of  interpleader,  268. 

Recovery^  how  proved,  388. 

Re-eiamination  of  witnesses,  377. 

Reference  to  the  master,  314  :  to  compote  principal  and  inte- 
rest on  a  bill  of  exchange,  &c.,  314 ;  rule,  &c.,  315.  Id 
other  cases,  316  :  applications  against  attorneys,  96. 
Fees  payable  to  the  master  upon,  15. 

Refusal  of  oyer,  in  what  cases  error,  266 ;  how  objected  to, 
265. 

Register  of  attorney's  certificate,  54. 

Register  of  baptism,  burial,  or  marriage,  how  proved,  388. 

Regiihttions  of  the  examiners,  as  to  the  examination  of  sztided 
derks,  46. 

Regular  proceedings  upon  bail  bond,  when  and  on  what  terms 
set  aside,  172. 

Regular  proceedings  against  the  sheriff,  ior  not  returning  the 
writ  or  bringing  in  the  body,  when  and  on  what  terms 
set  aside,  38,  39. 

Regular  judgment  by  default,  when  and  on  what  terms  set 
aside,  307. 

Rejected  bail,  cannot  afterwards  become  bail,  190. 

Rejection  of  bail,  192. 

Rejoinder,  316,  317 ;  rule  to  r^oin,  316,317  ;  must  be  served, 
318;  judgment  for  want  of  a  rejoinder,  318;  rejoinder, 
how  pleaded,  318. 

Rejoining  grafM,  meaning  of,  280,  317. 

Relation  of  judgments,  409,  342. 

Release,  plea  of,  in  what  cases  set  aside,  304. 

Remanet,  cause  made,  without  default  of  plaintiff,  defendant 
cannot  have  judgment  as  in  case  of  nonsuit,  in  what 
cases,  348;  although  there  have  been  a  peremptory  under- 
taking to  try,  357. 

Remedy  for  costs,  by  the  attorney,  70,  74,  77. 

Removal  of  causes  from  inferior  courts,  217;  before  judgment, 
217  :  in  what  cases  by  certiorari,  217  ;  in  what  cases  not, 
217.  Return  of  the  writ, -218 ;  rule  for  a  procciciufo,  219; 
If  cause  remitted  to  the  court  below,  it  cannot  afterwards 
be  removed  a  second  time,  218.  Decoration,  &c.,  219; 
no  nonpros  for  not  declaring,  219,  229. 


RemoYal  after  judgment,  219 ;  by  \mt  of  enor,  ftc^ 

219;  certiorari,  219;  or  writ  of  false  judgment,  219; 

removal,  for  the  purpose  of  suing  out  execution,  219; 

the  like,  of  causes  in  the  county  palatine  of  Lancaster* 

220. 
ilender  in  discharge  of  bail,  206.    Render  to  the  prison  of  the 

court,  208  :  in  what  cases,  208,  39 ;  within  what  time» 

209 ;  to  relieve  the  bail  to  the  sheriff,  209, 172 ;  to  relieve 

the  bail  to  the  action,  210,  205 ;  when  sued  in  debt,  210.; 

or  by  acire  facias,  2 10 ;  time  enlarged,  in  what  cases,  21 1 . 

Bail  alone  can  render,  212;  they  need  not  justify,  212.; 

by  whom  they  may  be  put  in  for  the  purpose,  212;  render; 

how,  213 ;  notice  of  render,  213. 

Render  to  the  county  gaol,  214:  in  what  cases,  214 ; 

when  and  how,  214. 
Render  to  the  sheriff,  before  the  quinto  exactui,  in  outlawiy, 

122. 
Render  has  the  same  effect  as  justifying  bail,  2181,  39, 173. 
Rent,  limitation  of  action  for,  97. 
Rent,  ejectment  for  forfeiture  by  non-payment    of,  staying 

proceedings,  upon  payment  of  the  rent  and  costs,  263. 
Repassing  record  of  mn  fyrius,  no  longer  necessary,  364. 
Replevin,  payment  of  money  into  court,  in,  294. 
Replevin,  fees  in,  26. 
Replevin,  limitation  of  action  of,  97. 

Replication,  316 :  rule  to  reply,  316,  to  be  served,  317  ;  de- 
mand of  replication,  317  ;  replication,  how  plouied,  318 ; 

judgment  of  nonpros  for  not  replying,  318,  229. 
Replication  to  plea  of  nonjoinder,  300. 
Replication  to  plea  of  payment  of  money  into  court*  292. 
Reply  at  nisi  priw,  378. 
R^>ort  of  master,  upon  a  reference  to  him,  316. 
Requests,  court  of,  in  what  cases  an  attorney  net  obliged  to 

sue,  and  cannot  be  sued  in,  64. 
Re-sealing  a  writ  of  subpoena,  in  what  cases  necessary,  394 ; 

a  writ  of  trial,  in  what  cases  necessary,  385. 
Residence  of  bail,  to  be  stated  in  every  notice  of  bail,  179 ;  of 

defendant  in  every  writ  of  summons,  10  L 
Respondeas  ouster,  judgment  of,  on  plea  in  abatement  or  to  the 

jurisdiction,  301 ;  time  for  pleading  in  bar  after,  278. 
Retraxit  of  plea,-343 ;  its  effect,  334. 
Return  of  sheriff,  to  a  cc^ias,  39 ;  to  a  distringas,  1 14 ;  to  a 

ft.  fa.,  34 ;  to  writ  sued  out  to  save  the  statute  of  limits^ 

tion,  99 ;  in  outlawry,  122  ;  to  jury  process  in  case  of  a 

view,  368.  See  "  Sheriff." 
Return  day  of  a  distringas,  113. 
Reversal  of  outlawry,  123 :  upon  motion,  123 ;  upon  payment 

of  costs,  and  putting  in  and  perfecting  bail,  124.    By  writ 

of  error,  124 ;  batt,  125. 
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Review  of  taxation,  how  obtained  and  by  what  court  ordered, 

86. 
Right  to  begin,  in  a  trial  at  nisi  prius,  375. 
Rolls,  entry  upon,  of  the  issue,  326. 
Royal  family,  privileged  from  arrest,  132. 
Rule  of  allowance  of  bail,  1 92 ;  of  bail  by  a  prisoner,  198. 
Rule  to  bring  in  the  body,  31 ;  in  what  cases,  31 ;  when  ob- 
tained, 3 1,  in  vacation,  32.    See  "  Sheriff," 
Rule  to  change  the  venue,  231 :  in  what  cases,  230;  where 

discharged,  232  ;  venue,  when,  how,  and  on  what  terms 

brought  back,  232,  233. 
Rule  to  compute  principal  and  interest  on  a  bill,  Stc.,  314. 
Rule  to  discontinue,  244 :  in  what  cases,  244 ;  how  after  plea 

pleaded,  244 ;  usually  upon  payment  of  costs,  244,  245. 
Rules,  fees  upon,  13. 

Rule  for  judgment,  no  longer  required,  314. 
Rule  to  plead,  281 ;  entered,  not  served,  281 ;  second  role, 

not  required,  281. 
Rule  to  plead  several  matters,  in  ^hat  cases,  and  how  obtained, 

284. 
Rules,  how  proved,  388. 

Rule  to  produce  the  record,  on  raU  iiel  record  pleaded,  295. 
Rule  for  trial  by  proviso,  361  r  now  not  necessary  before  trial 

by  proviso,  361. 
Rule  to  return  a  writ,  29;  in  what  cases  and  when,  29;  io 

vacation,  29  ;  how  served,  30.    See."  Sheriff." 
Rule  to  return  a  writ  of  execution,  33. 
Rule  to  reply,  rejoin,  &c.  316  ;  nonpros  for  not  replying,  318, 

22d ;  judgment  for  not  rejoining,  318. 
Rules,  service  of,  upon  London  attorneys,  68  ;  upon  the  agents 

of  attorneys,  96^6 ;  upon  sheriffs,  30. 
Rule  for  special  jury,  366 ;  how  obtained,  366  ;  when  to  be 

served,  366 ;  not  usually  discharged,  even  though  obtained 

for  delay,  367. 
Rule  for  a  view,  368 ;  now  granted  without  motion,  369. 


S. 

Sale  of  goods,  affidavit  to  hold  to  bail  upon,  421. 

Scire  facias,  after  death  of  paorties,  409 ;  against  bail,  204 ;  on 
judgment  in  debt  on  bond  to  perform  covenants,  &c.,  for 
subsequent  breaches,  328. 

Scire  facias  against  bail,  204  :  from  what  court,  204;  when, 
204;  teste  and  return,  204;  to  be  lodged  in  sheriff's 
office,  when  and  for  what  time,  204  ;  summons  or  notice 
to  the  bail,  204.  Time  for  render  after  set.  fa.,  205,  206, 
210. 

Scire  facias,  on  death  of  parties,  in  what  caaes,  409. 
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Scire  facias  in  outlawry,  after  a  special  capiat  uilagatum,  123. 

Scotch  peers,  privileged  from  arrest,  133. 

Scotland,  affidavit  to  hold  to  bail  made  in,  how,  147  ;  before 
whom  to  be  sworn,  149. 

Sealing  record  of  nisi  prius,  363. 

Seamen,  formerly  in  some  cases  privileged  from  arrest,  bat  not 
now,  137. 

Search  fee,  14. 

Second  action  for  the  same  cause,  arrest  in,  where  not  allowed, 
137  ;  proceedings  stayed,  until  costs  of  the  former  action 
paid,  when,  261. 

Secretary  to  an  ambassador,  privileged  from  arrest,  134. 

Security,  attachment  standing  as,  in  what  cases,  40;  bail 
bond  standing  as,  in  what  cases,  175. 

Security  for  costis,  245  :  in  what  cases,  245  ;  where  the  plain- 
tiff is  resident  abroad,  246,  or  has  absconded,  247 ;  or 
where  an  action  is  continued  for  the  assignees  of  a  bank- 
rupt or  insolvent,  247,  354,  356 ;  or  is  brought  in  the 
name  of  a  trustee,  &c,  without  his  assent,  248 ;  in  what 
cases  not,  248.  Application  for  it,  249 ;  when  to  be 
made,  249 ;  affidavit,  250 ;  rule,  250.  Time  for  pleading 
after  security  given,  251,  305. 

Sequestrari  facias,  writ  of,  against  a  clergyman,  in  outlawry,  123. 

Servant  of  ambassador,  when  privileged  from  arrest,  133  ;  of 
the  Queen,  when  so  privileged,  132. 

Service,  how,  of  a  capias,  159,  161;  of  distringas,  114;  of 
notice  of  declaration,  226 ;  of  notice  to  produce,  390 ;  of 
rules,  notices,  &c.  upon  attorneys,  6S ;  of  rule  of  reference 
to  the  master,  315;  of  subpoena,  393 ;  of  writ  of  sum* 
mons,  106. 

Sendee  of  an  articled  clerk  to  an  attorney,  42 ;  affidavit  of 
service,  415. 

Service  of  process,  affidavit  of,  117,  420. 

Sessions,  general  or  quarter,  who  may  practise  as  attorneys  at, 
60 :  for  business  done  at,  a  bill  must  be  delivered,  and 
may  be  taxed,  71,  82. 

Set  off,  286 :  in  what  cases,  286,  74 ;  must  be  pleaded,  287. 
Particulars  of,  in  what  cases,  253 ;  must  be  annexed  to 
the  record,  363. 

Set  off  of  judgments  and  costs,  in  different  actions,  81,  80. 

Setting  aside,  an  attachment  against  the  sheriff,  38 ;  proceed- 
ings on  a  bail  bond,  172 ;  judgment  on  a  cognovU,  344 ; 
judgment  by  default,  305  ;  non  pros,  229, 230  ;  pleas  putt 
darrein  continuance,  304  ;  rule  of  allowance  of  bail,  192 ; 
warrant  of  attorney,  345. 

Several  actions  for  the  same  cause,  staying  proceedings  in,  259. 

Several  counts,  where  not  allowed,  223. 

Severing  damages,  where  there  are  several  defendants,  not 
allowed,  404,  405. 
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Several  defendantSy  damages  in  case  of,  404;  declaration 
a^Dst,  225 ;  judgment  by  default  against  one,  306. 

Several  pleas,  how  pleaded,  284 ;  rule  to  plead,  284 ;  rule  in 
what  cases  discharged,  285. 

Sham  pleas,  273  :  in  what  cases  allowed,  in  what  not,  273. 

Sheriffs,  29.  Proceedings  against  them  to  compel  a  justifica- 
tion of  bail,  29 :  rule  to  return  the  writ,  29 ;  the  return, 
rule  to  bring  in  the  body,  31 ;  attachment  for  not  re- 
turning the  writ  or  not  bringing  in  the  body,  34,  aiMi 
when  and  on  what  terms  set  aside,  38. 

Actions  by  sheriffs,  27 ;  against  sheriffs,    28.    Their 
officers,  22 ;  fees,  23  ;  table  of  them,  23-27. 

Sheriff,  deposit  with,  in  lieu  of  bail  bond,  175. 

Sheriffs,  deputies  of,  how  and  for  what  purpose  appointed,  22. 

Sheriff's  fees,  23 ;  table  of  them,  23-27. 

Sheriff's  officers,  22 ;  cannot  be  bail,  189. 

Sheriff's  return,  to  a  capias,  30 ;  to  a  writ  of  inquiry,  313 ;  to 
a  writ  of  execution,  34 ;  to  jury  process.  365  ;  to  jury 
process  in  case  of  a  view,  368 ;  in  outlawry,  122 ;  to  a 
writ  of  trial,  386. 

Sheriff  trial  before,  on  a  writ  of  trial,  381 :  in  what  cases, 
381 ;  order  and  issue,  382 ;  judgment  as  in  case  of  a  non- 
suit, 35 1,356;  /orm  of  a  writ  of  trial,  383, 444 ;  notice  of 
trial,  385 ;  trial,  385 ;  indorsement  of  the  verdict,  &c., 
on  the  writ,  38G ;  judgment  and  execution,  387. 

Short  notice  of  trial,  one  of  the  terms  on  which  furtheSr  time 
to  plead  is  granted,  279 ;  meaning  of  it,  280 ;  does  not 
bind  the  defendant  to  take  short  notice  of  inquiry,  310. 

Sidebar  rules,  291. 

Signature  of  an  attorney  to  his  bil),  73. 

Signature  of  counsel,  to  demurrers,  320 ;  to  pleas,  283.  Sign- 
ing a  fictitious  name,  penalty,  90. 

Signing  judgment  on  cognovit,  339  ;  judgment  by  default, 
305 ;  judgment  on  demurrer,  320  ;  judgment  of  non  pros, 
228 ;  judgment  of  nonsuit,  401 ;  judgment  on  mU  tiel 
record,  296 ;  judgment  on  warrant  of  attorney,  343. 

Silver  coin,  to  what  extent  a  good  tender,  289^ 

Similiter,  necessary  to  complete  the  issue,  349 ;  when  to  be 
delivered,  316,  229;  when  it  may  be  added  in  the  issue, 
316,  324. 

Slander,  verbal,  limitation  of  action  in,  97. 

Soldiers,  in  what  cases  formerly  privileged  from  arrest,  137. 

Special  baU,  176.    See  "  Bail:* 

Special  bailiff,  arrest  by,  162. 

Special  capias  utlagatum,  122 ;  how  executed,  123 ;  proceed- 
ings thereon,  123. 

Special  case,  406 :  from  a  court  of  equity,  406 ;  from  a  court 
of  law,  407 ;  how  now,  by  sUtute,  407. 

Special  jurors,  who,  369. 


Index.  51) 

Special  jury,  365 :  rule  for,  366 ;  when  to  be  served,  366 ; 
when  and  how  struck,  366  ;  how  treated,  if  rule  obtained 
for  delay,  367 ;  jury,  when  to  be  summoned,  367 ;  how 
called  and  sworn  at  the  trial,  3G8 ;  praying  a  tales,  368 ; 

,  ;  certificate  for  the  costs  of  the  special  jury,  368.  Special 
jury,  upon  execution  of  a  writ  of  inquiry,  312. 

Special  venue,  not  to  be  stated,  223 ;  how  objected  to,  223. 

Sx)ecial  verdict,  404  :  how  drawn  and  settled,  404 ;  arg:ument, 
&c.,  404;  entry  on  record,  404;  error,  404;  execution, 
404.  "When  a  special  case  may  be  turned  into  a  special 
verdict,  407. 

Speedy  execution,  380 :  certificate  for,  in  what  ca^es,  380  ; 
after  execution  of  writ  of  inquiry,  314 ;  after  verdict  on  a 
writ  of  trial,  387. 

Stamp  duty,  upon  articles  of  clerks  to  attorneys,  41,  52 ;  on 
attorneys'  admission  in  other  courts,  59 ;  on  attorneys' 
certificates,  53 ;  on  a  cognovit,  334.  Order  to  produce 
an  instrument,  to  have  it  stamped,  243,  244. 

Stamped  instrument,  inspection  of,  not  granted,  to  ascertain 
.   if  the  stamp  be  a  forgery,  243. 

Statutes,  how  and  in  what  cases  proved,  387. 

Statutes  of  the  universities,  inspection  of,  when  granted,  241. 

Statute,  debt  on,  affidavit  of  debt  in,  144 ;  costs  in,  144 ; 
damages,  404. 

Statement  of  cause  of  action,  in  an  affidavit  of  debt,  143. 

Staying  proceedings,  255 :  upon  payment  of  debt,  &c.,  and 
costs,  255,  in  actions  for  debts,  255,  256;  how  and  when 
in  detinue,  trover,  or  trespass,  258 ;  and  replevin,  259 ; 
pending  error,  259;  where  two  or  more  actions  are 
brought  for  the  same  cause,  259 ;  in  second  ejectments 
and  other  actions,  until  the  costs  of  the  former  action  be 
paid,"  261 ;  in  ejectment  by  mortgagee,  on  payment  of 
mortgage  and  costs,  263 ;  in  ejectment  by  landlord,  on 
payment  of  rent  and  costs,  263 ;  in  actions  brought  in 
the  name  of  another,  263 ;  in  actions  under  40s.,  264 ; 
in  ejectment,  brought  without  the  consent  of  the  lessor 
of  plaintiff,  264 ;  in  other  cases,  264 ;  in  what  cases  not, 
264,  265. 

Staying  proceedings  upon  a  bail  bond,  171,' 172,  173  ;  in  what 
cases,  and  on  what  terms,  173,  171 ;  affidavit  to  support 
the  application,  173,  174 ;  bail  bond  standing  as  security, 
when,  formerly,  174. 

Staying  proceedings  against  bail,  during  error,  208 ;  staying 
proceeding  on  a  bail  bond,  171,  172. 

Staying  proceedings  after  withdrawing  a  juror,  378. 

Stet  processus,  must  be  by  consent,  354,  357. 

Sticking  up  in  the  office,  when  allowed,  as  service  of  a  notice 
of  declaration,  226. 

Striking  an  attorney  off  the  roll,  in  what  cases,  89. 
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Striking  counts  out  of  a  declaration,  in  what  cases,  223. 

Striking  a  special  jury,  when  and  how,  366. 

Subornation  of  perjury,  conviction  of  an  attorney  for,  its  effect 
90. 

SuhjHBna  of  a  witness,  393 :  what,  and  how  sued  out,  393; 
how  served,  393 ;  witness's  expenses,  394;  to  be  altered 
and  reseated,  if  cause  be  made  a  remoMt,  394. 

Subpcena  duces  tecum,  394 :  in  what  cases,  394 ;  if  witneas 
attend,  he  need  not  be  sworn,  394. 

Suggestions  on  the  roll,  of  breaches  in  debt  on  bond,  171, 328. 

Suing  by  attorney,  64 :  in  what  cases,  64. 

Sum,  for  which  a  defendant  may  be  holden  to  bail,  130 ;  sum 
to  be  demanded,  to  avoid  a  tender,  290. 

Summing  up  by  the  judge  at  nisi  prius,  378. 

Summons  on  a  scire  facias,  in  what  cases,  204. 

Summons  of  special  jurors,  367. 

Summons,  writ  of,  100 :  how  directed,  101 ;  names  of  defend- 
ant and  plaintiff  to  be  correctly  stated,  102,  103 ;  teste 
and  duration  of  the  writ,  102 ;  cause  <tf  action,  how 
stated,  103;  how  indorsed,  103;  how  sued  out,  106; 
how  served,  106,  where  and  when,  107,  106 ;  and  in- 
dorsement thereof,  108,  117;  affidavit  of  service,  117, 
420.  Alias  and  pluriee  yrrit,  108.  Defects  in  the  wri^ 
how  to  be  objected  to,  109. 

Summons,  writ  of,  where  process  to  outlawry,  120. 

Sunday,  arrest  cannot  be  made  upon,  163. 

Supersedeas  upon  outlawry,  122. 

Supplemental  affidavit  to  hold  to  bail,  not  allowed,  150. 

Surgeon,  affidavit  to  hold  to  bail  for  business  done  by,  421. 

Surplusage,  in  affidavit  to  hold  to  bail,  will  not  vitiate  it,  144. 

Surrejoinder,  316 ;  non  pros  for  want  of,  229. 


Tales,  prayed,  in  special  jury  cases,  368. 

Taxation  of  costs,  by  whom,  9 ;  appointment  to  tax,  85 ;  in 
taxing  between  attorney  and  client,  81,  82.  Review  of 
taxation,  in  what  cases,  and  by  what  court,  86. 

Taxation  of  costs,  in  judgment  upon  a  cogwwit,  339. 

Taxation,  costs  of,  86,  87. 

Taxation,  fees  upon,  15. 

Tender,  288:  in  what  cases*  288;  by  and  to  whom,  288; 
how,  289 ;  not  to  be  conditional,  289 ;  how  avoided  by 
subsequent  demand,  289.  How  pleaded,  and  money  paid 
into  court,  290,  294. 

Tender  of  amends,  by  justices  of  peace,  294. 

Term's  notice,  in  what  cases,  311  :  not  necessary  before  mov- 
ing for  costs  of  the  day,  360. 
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Terms,  on  setting  aside  proceedings  upon  a  bail  bond,  172  ;  or 
an  attachment  against  a  sheriff,  39 ;  setting  aside  an  in- 
terlocutory judgment,  306;  on  discharging  rule  for  judg- 
ment as  in  case  of  a  nonsuit,  355 ;  on  granting  further 
time  to  plead,  278. 

Teste  of  capias,  153;  of  alias  or  pluries  capias,  159;  of  dis* 
tringas,  113 ;  of  writ  of  inquiry,  312  j  of  writ  of  sum- 
mons, 102. 

Time  to  declare,  224 ;  to  plead,  275-278 ;  after  amendment^ 
277,  after  oyer,  277  ;  after  particulars,  277  ;  after  respoti" 
deas  ouster,  278 ;  after  security  for  costs,  250. 

Time,  further,  to  justify  bail,  191 ;  but  not  in  the  case  of  pri- 
soners, 198 ;  to  declare,  225,  228;  to  plead,  278. 

Time  given  to  principal,  when  it  discharges  the  bail  upon  a 
bail  bond,  172  ;  or  the  bail  to  the  action,  207. 

Tipstaff's  fees,  16. 

Title  of  affidavit  to  hold  to  bail,  141 ;  of  affidavit  to  stay- 
proceedings  on  a  bail  bond,  174. 

Title  of  declaration,  221. 

Title  deeds,  inspection  of,  in  what  cases,  242,  243. 

Title  of  pleas,  271. 

Tolls,  in  action  for,  by  a  corporation,  the  court  will  grant  the 
defendant  inspection  of  the  charters,  &c.,  240. 

Tower,  governor,  wardens  and  major  of,  not  privileged  from 
arrest,  132. 

Transcript  money,  15. 

Transportation  of  principal,  discharges  the  bail,  208. 

Treble  damages,  405  ;  how  computed,  405. 

Trespass,  holding  to  bail  in,  128 ;  damages  in,  404,  405,  406 ; 
writ  of  inquiry  in,  308 ;  limitation  of  action,  97 ;  plea  of 
the  general  issue  in,  272,  436. 

Trial  at  bar,  372 :  in  what  cases,  372 ;  where  the  crown  is 
interested,  372 ;  how,  373 ;  new  trial,  373^ 

Trial  at  nisi  prius,  373 :  order  in  which  the  causes  are  tried, 
373  ;  cause  called  on,  375 ;  challenges  of  the  jurors,  375 ; 
jury  sworn,  375.  Case  stated,  375 ;  examination,  cross- 
examination,  and  re-examination  of  witnesses,  377  ;  de- 
fence, 378;  reply,  378;  summing  up,  378;  withdrawing 
a  juror,  378.  Nonsuit,  379 ;  nonsuit,  with  leave  to  enter 
a  verdict,  379  ;  or  verdict  with  leave  to  enter  a  nonsuit, 
379 ;  jury  allowed  to  go  to  their  homes  or  lodgings,  when 
the  cause  lasts  more  than  a  day,  379 ;  jury  in  what  cases^ 
discharged,  379 ;  verdict,  379,  380 ;  certificate  for  costs 
of  special  jury,  380,  368 ;  certificate  for  immediate  exe- 
cution, 380. 

Trial  upon  a  writ  of  inquiry,  3 1 2,  3 13. 

Trial  fees,  13. 

Trial,  notice  of,  328  :  in  what  cases,  328 ;  what  notice,  329 ;. 
short  notice,  330;  notice  of  trial  by  continuance,  330 ; 
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when,  where,  and  how  gi^en,  331 ;  form  of  it,  331, 441 ; 
notice  of  countermand,  331 ;  form  of  it,  332. 

Trial,  notice  of,  hy  proviso,  361 ;  upon  a  writ  of  trial,  385. 

Trial  hy  proviso,  361 ;  in  what  cases,  361, 351 ;  rule  not  neces- 
sary, 361 ;  nor  is  it  necessary  to  enter  the  issue,  361 ; 
jury  process,  361 ;  notice  of  trial,  361,  trial,  362. 

Trial,  putting  off,  370 ;  in  what  cases,  370;  application,  372; 
affidavit,  372 ;  costs,  372. 

Trial  before  the  sheriff,  ftc.,  upon  writ  of  trial,  381 :  in  what 
cases,  381,  356;  judge's  order,  381;  issue,  382,  327; 
writ  of  trial,  383 ;  form  of  it,  383,  444;  notice  of  trial, 
385 ;  when  writ  to  be  resealed,  where  notice  of  trial  is 
countermanded,  385 ;  trial,  385.  Return  of  the  writ^ 
386 ;  indorsement  of  verdict  on  the  writ,  386,  444 ;  in* 
dorsement  of  nonsuit,  386, 444 ;  judgment  and  execu- 
tion, 387,  445.    Fees  payable  to  the  sheriff,  25. 

Trial,  costs  for  not  proceeding  to,  359 ;  on  discharging  judg- 
ment as  in  case  of  a  nonsuit,  355. 

Trial,  time  for  proceeding  to,  in  town  causes,  349 ;« in  country 
causes,  350. 

Trifling  actions,  staying  proceedings  in,  264. 

Trover,  holding  to  bail  in,  128 ;  damages  in,  406, 404 ;  limita- 
tion of  action,  97  ;  plea  of  general  issue  in,  272,  436. 

IVustees,  indemnity  to,  where  cedtii  que  imtt  brings  an  action 
in  their  name,  264. 

U. 

Uncertainty  in  an  affidavit  to  hold  to  bail,  effect  of,  144,  145. 

Under-sheriff,  to  be  appointed  by  sheriff,  21. 

Undertaking  by  an  attorney,  68;  how  enforced,  68,  116; 
upon  discharge  of  party  outlawed,  122. 

Undertaking,  upon  bringing  back  the  venue,  232,  238 ;  how 
complied  with,  233. 

Undertaking,  in  a  rule  to  discontinue*  244. 

Undertaking  to  pay  attorney's  bill,  upon  obtaining  order  for 
taxation,  84. 

Undertaking  to  proceed  to  trial,  upon  discharging  rule  for 
judgment  as  in  case  of  nonsuit,  353 ;  how  complied  with, 
356 ;  consequences  of  not  complying  with  it,  356 ;  in 
what  cases  enlarged,  357. 

Universities,  inspection  of  the  archives  or  statutes  of,  when 
granted,  241. 

Unqualified  persons  acting  as  attorneys,  penalty,  61 ;  attorneys 
acting  as  agent  to  them,  punishment,  61,  76,  77. 

Use  and  occupation,  affidavit  to  hold  to  bail  for,  422. 

Ushers  of  the  court,  fees  payable  to,  15,  16. 

Usury,  in  what  cases  ground  for  cancelling  a  warrant  of  attor- 
ney, 345. 
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Vacation,  proceedings  in  :>-all  proceedings  from  the  writ  of 
summons  to  judgment,  3 ;  reference  to  the  master  in,  3 1 6 ; 
plea,  replication,  &c.,  275/  317 ;  but  not  between  10th 
August  and  24th  October,  276,  317 ;  order  against  the 
thiaiS,  to  return  the  writ,  29 ;  or  bring  in  the  body,  32. 

Variance,  consequences  of,  between  affidavit  to  hold  to  bail 
and  copuu,  155 ;  between  the  writ  of  summons  and  decla- 
ration, 155,  222,  103  ;  between  the  issue  and  the  plead- 
ings, or  niti  prius  record,  325 ;  between  the  particulars  of 
demand  annexed  to  the  record,  and  those  deliyered  with 
dedaiation  or  under  a  judo's  order,  252 ;  between  the 
particulars  and  the  writ,  &c.,  255. 

Variance,  amendment  for,  379. 

Vendiiumi  exponas,  in  outlawry,  123. 

Venire  facias,  writ  of,  as  jury  process,  364 ;  how  sued  out,  &c., 
365 ;  when  directed  to  the  coroners,  325;  when  to  elisors, 
325  ;  by  whom  to  be  returned,  363. 

Venue,  230 :  in  actions  by  attorneys,  63 ;  in  actions  against 
attorneys,  63. 

Venue,  change  of,  230 :  in  transitory  actions,  upon  the  usual 
affidavit,  230;  form  of  the  affidavit,  434  :  in  what  cases, 
230;  the  rule^  &c.,  231;  rule  where  discharged,  232; 
venue,  when  and  how  brought  back  on  undertaking,  &c., 
232 ;  undertaking  how  satisfied,  233 .  In  transitory  actions, 
upon  special  grounds,  234 ;  in  what  cases,  234 ;  into 
what  county,  236 ;  at  what  time  application  to  be  made, 
236.    In  local  actions,  236, 221 . 

Venue,  spedal,  not  to  be  inserted  in  declaration,  223. 

Verdict,  402,  401 :  general,  402 ;  special,  404 ;  when  a  special 
case  may  be  turned  into  a  special  verdict,  407  ;  election 
of  plaintiff,  on  what  counts  he  will  enter  it,  379,  380. 

Verdict,  upon  a  plea  in  abatement,  300,  301. 

Verdict,  mistake  in,  cannot  be  rectified  on  affidavit  of  the 
jurors,  375. 

Viceoomes  nan  miaU  breve,  continuance  by,  no  longer  entered 
on  the  roU,  326,  327. 

View,  rule  for,  in  what  cases  and  how  obtained,  369 ;  change 
of  venue  for  the  purpose  of  having  a  view,  235;  the 
viewers  to  be  first  called  on  the  jury,  369. 


W. 

VTaiver,  of  bail,  282,  305 ;  of  want  of  exception  to  bail,  184; 
of  justification  of  bail,  186;  of  proceedings  against  a 
sheriff  for  an  escape,  187;  of  notice  of  trial,  330;  of 
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plea,  285;  of  defect  in  rule  to  pay  money  into  court, 
293. 

Wales,  amount  for  which  a  defendant  may  be  holden  to  bail 
in,  130. 

Wales,  attorneys  in,  in  what  cases  admitted,  attorneys  of  the 
courts  at  Westminster,  60. 

Warrant  of  attorney,  334  :  in  ordinary  cases,  334 ;  the  war- 
rant, 334;  the  defeasance,  335;  how  executed,  336; 
when  to  be  filed,  338.  Judgment  and  execution,  340 ; 
when,  340;  after  death,  341 ;  after  a  year,  342;  how 
signed,  343 ;  execution,  344.  In  what  cases  set  aside, 
S4S:  for  fraud  or  illegality,  345;  by  feme  covert  or 
infant,  346 ;  in  other  cases,  346. 

Warrant  to  sue  or  defend,  65 ;  not  usual  in  practice,  65 ;  no 
longer  filed,  or  entered  of  record,  327. 

Warrant  of  attorney  to  a  feme  sole,  judgment,  how  entered  up 
after  her  marriage,  410;  by  a  feme  sole,  her  marriage 
when  a  revocation,  411;  form  of  attestation,  442. 

Warrant,  upon  an  arrest,  161 ;  nustake  in,  not  material,  158. 

Warrant,  sheriff's  fees  for,  23. 

Will,  how  proved,  of  lands,  388 ;  of  personal  property,  388. 

Vnthdrawing  a  juror,  378. 

Withdrawing  a  plea,  285,  343  ;  a  replication,  318. 

Withdrawing  the  record,  when  and  by  whom,  377. 

Witness,  393 ;  compelling  the  attendance  of,  393 ;  subpcena, 
393  ;  subpcena  duces  tecum,  394  ;  habeas  corpus  ad  test^- 
candumy  395 ;  remedy  for  non-attendance,  395. 

Examination  of  witnesses  upon  interrogatories,  396: 
in  India,  396 ;  in  the  colonies,  396 ;  in  Engknd,  Wales, 
or  elsewhere,  397;  mode  of  proceeding,  398;  form  of 
affidavit  for  writ  to  judges  in  ludia  to  examine  witnesses,' 
446 ;  mandamus,  446 ;  commission  to  examine  witnesses 
elsewhere,  abroad  or  sick,  &c.,  447 ;  in  what  cases  the 
depositions  may  afterwards  be  used,  397. 

Witnesses  expenses,  to  be  paid  or  tendered  with  subpcena,  394. 

Witness,  privilege  of,  from  arrest,  164. 

Work  and  labour,  affidavit  to  hold  to  bail  for,  421. 

Writ  of  capias,  151 :  how  directed,  151 ;  teste  and  duration  of 
it,  153;  description  of  parties  in,  153;  cause  of  action, 
155;  how  indorsed,  165,  425;  how  sued  out,  &c.,  157; 
praecipe,  157,  425;  eUias  and  p^urte^  writs,  159,  425; 
several  vmts  may  be  running  at  the  same  time,  159; 
defects  in,  how  objected  to,  160. 

Writ  of  distringas,  110:  in  what  cases,  110;  affidavit  to  ob- 
tain it,  110;  how  sued  out,  113 ;  teste  and  return  of  it, 
113;  how  indorsed,  113;  defects  in  the  writ,  how 
objected  to,  113;  writ  how  executed^  and  proceedings 
thereon,  114. 

Writ  of  inquiry,  307;  in  what  cases,  307 ;  in  what  cases  not. 
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301 ;  notice  of  inquiry,  309  ;  the  writ,  312 ;  execution  of 
it,  312;  final  judgment,  313.  Fees  of  the  sheriff,  upon 
executing  it,  25. 

Writ  of  error,  to  reverse  outlawry,  124. 

Writ,  evidence  of,  388. 

Writ  of  execution,  rule  to  return,  33. 

Writ,  fees,  11. 

Writ  of  mandamus  to  examine  witnesses  on  interrogatories, 
396  ;  form  of  it,  446. 

Writ  of  privilege,  where  an  attorney  is  arrested,  134. 

Writ  of  proclamations,  in  outlawry,  121. 

Writ  of  summons,  100 :  how  directed,  101 ;  teste  and  dura- 
tion of  the  writ,  102  ;  cause  of  action,  how  stated,  103  ; 
how  indorsed,  103;  how  sued  out,  106;  how  served, 
106;  alias  and  pluries  writs,  108,  419;  defects  in  the 
writ,  how  objected  to,  119. 

Writ  of  trial,  381 :  in  what  cases,  381 ;  judge's  order,  381 ; 
issue,  382,  327 ;  writ  of  trial,  383,  444 ;  notice  of  trial, 
385 ;  trial,  385  ;  return  of  the  writ,  386 ;  indorsement  on 
the  writ  of  verdict  or  nonsuit,  386,  444  ;  judgment  and 
execution,  387,  445.  Judgment  as  in  case  of  nonsuit, 
in  such  a  case,  351. 
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